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DOE/ERA proposes to revise Import regulations to conform 
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NEWLY DISCOVERED CRUDE OIL 

DOE/ERA issues proposal on incentive prices; comments by 
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IMPROVING GOVERNMENT REGULATIONS 

Administrative Committee of the Federal Register evaluates 
Federal Register publications and services in order to assist 
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useful way-...................................-™.~. 1802 

NUCLEAR ENERGY 

NRC amends its regulations to require medical licensees to 
calibrate each teletherapy unit annually and perform monthly 
spot checks on those calibrations; effective 7-9-79. 1722 

RADIOACTIVE MATERIALS 

DOT/MTB proposes to change requirements for transporta¬ 
tion; comments by 4-9-79 (Part II of this issue).. 1851 

NATIONAL COMMUNICATIONS SYSTEM 

DOD announces availability of draft Federal telecommunica¬ 
tion standards on technical requirements associated with use 
of the data encryption standard----- 1770 

STUDY OF FEDERAL ASSISTANCE 
PROGRAMS 

OMB publishes final study plan as required by Pub. L 95-224 
and invites participation and contribution....1900 

FOSTER GRANDPARENT AND SENIOR 
COMPANION PROGRAMS 

ACTION revises the schedule of income eligibility levels 1768 

ENERGY 

DOE adopts final freedom of information regulations; effective 
1-1-79 (Part VI of this issue)--- 1908 

SMALL BUSINESS SIZE STANDARDS 

SBA promulgates final rule on loan guarantees for women’s 
and children s nightwear manufacturing firms; effective 1 -8-79 1725 

FARMING LOANS 

USDA/FmHA amends its regulations pertaining to insured 
emergency loans; effective 1-8-79--— 1701 
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The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6,1976.) 
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Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next work day 
following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program Coordinator, Office 
of the Federal Register, National Archives and Records Service, General Services Administration, Washington, D.C. 20408. 

‘NOTE: As of January 1, 1979, the Merit Systems Protection Board (MSPB) and the Office of Personnel Management (OPM) 
will publish on the Tuesday/Friday schedule. (MSPB and OPM are successor agencies to the Civil Service Commission.) 



Published dally. Monday through Friday (no publication on Saturdays. Sundays, or on official Federal 
^ VTW # holidays), by the Office of the Federal Register, National Archives and Records Service. General Services 
Administration. Washington, D C 20408, under the Federal Register Act (49 Stat. 500. as amended. 44 U S C . 
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (I CFR Ch. I) Distribution 
is made only by the Superintendent of Documents. U.S. Government Printing Office. Washington. D C 20402. 

The Federal Register provides a uniform system for making available to the public regulations and legal notices Issued 
by Federal agencies. These include Presidential proclamations and Executive orders>and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public Interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing Is requested by the Issuing agency. 

The Federal Register will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
In advance. The charge for Individual copies Is 75 cents for each Issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office. Washington. 
D.C. 20402. 

There are no restrictions on the republication of material appearing In the Federal Recister. 
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INFORMATION AND ASSISTANCE 

Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3054 

"Dial - a - Reg" (recorded sum¬ 
mary of highlighted documents 
appearing in next day’s issue). 

Washington, D.C. 202-523-5022 

Chicago. Ill. 312-663-0884 

Los Angeles, Calif. 213-688-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: "How To Use the 523-5235 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law numbers and dates. 523-5266 

523-5282 

Slip Law orders (GPO) . 275-3030 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation. 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS 

COMMODITIES 

CFTC issues rule requiring commodity pool operators and 
commodity trading advisors to give prospective customers 
written disclosure statements; effective 4-1-79... 1918 

BICYCLE TIRES AND TUBES 

Treasury/Customs issues final countervailing duty determina¬ 
tion on imports from the Republic of China; effective 1-8-79.. 1815 

INDUSTRIAL ENERGY CONSERVATION 
PROGRAM 

DOE gives notice of requirement lor certain corporations to file 
information on energy consumption for identification; all re¬ 
ports by 1-29-79. 1770 

NET CAPITAL REQUIREMENTS FOR 
BROKERS AND DEALERS 

SEC proposes to amend rules to eliminate the need of making 
duplicate computations and reports for futures commission 
merchants registered with the Commodity Futures Trading 
Commission; comments by 2-1-79. 1754 

LAW ENFORCEMENT RESEARCH GRANT 

Justice/LEAA solicits concept papers for the award of a 
competitive grant. 1801 

CONSOLIDATION OF GRANTS TO UNITED 
STATES INSULAR AREAS 

DOT/Secy proposes to consolidate six grant programs in 
order to minimize application, reporting, and fund matching 
requirements; comments by 2-22-79. 1765 


—Continued 


FOCUS REPORTING SYSTEM 

SEC proposes to adopt the schedule of segregation require¬ 
ments and funds on deposit in segregation currently being 
used by the CFTC; comments by 2-1-79 . 1759 

SPENT REACTOR FUEL 

NRC issues proposal on financial requirements and indemnity 
agreements and requests public comments; comments by 
2-7-79 .... . . 1751 

TIRES 

DOT/NHTSA requests comments on a petition for rulemaking 
seeking amendment of the Uniform Tire Quality Grading 
(UTOG) Standards; comments by 2-7-79 .,. 1814 

IMMIGRANTS 

State rules to amend documentation requirements under the 
Immigration and Nationality Act; effective 1-8-79 . 1730 

RADIO OPERATOR LICENSING PROGRAM 

FCC authorizes the routine operation of all FM and AM 
broadcast stations except those employing critical directional 
antenna systems; effective 2-7-79 .‘. 1733 

LIFE INSURANCE COMPANIES 


SEC defers until 1980, the effective date of the quarterly 
reporting requirements when shares are not actively traded. .. 1727 

MEETINGS— 

Advisory Council on Historic Preservation: Procedures for 
the Protection of Historic and Cultural Properties, 


1-18-79. 1769 

DOD/Secy: Defense Intelligence Agency Advisory Commit¬ 
tee, 2-5 and 2-6-79. 1770 
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HIGHLIGHTS—Continued 


DOT/NHTSA: Biomechanics Advisory Committee, 1-23 and 

1- 24-79. 

Calender of Sponsored Meetings, January 1979 through 

November 1980.. 

HEW/HCFA: National Professional Standards Review Coun¬ 
cil, 1-29 and 1-30-79. 

HR A: National Advisory Council on Nurse Training, 1-23 

through 1-25-79. 

NIH: Artificial Kidney-Chronic Uremia Advisory Committee, 

2- 21-79. 

Clinical Cancer Education Committee, 2-21 and 

2-22-79. 

Neurological Disorders Program—Project Review A Com¬ 
mittee, 2-10 through 2-12-79. 

Neurological Disorders Program—Project Review B Com¬ 
mittee, 2-15 through 2-17-79. 

OE: Advisory Council on Financial Aid to Students Subcom¬ 
mittee on Federal and State Insured Programs, 

1-24-79... 

National Advisory Council on Women’s Educational Pro¬ 
grams, 1-30 through 2-2-79 . 

NASA: NASA Advisory Council (NAC); Space and Terrestrial 

Applications Advisory Committee (STAAC), 1-26-79. 

National Advisory Committee on Oceans and Atmosphere: 
Working Group Sessions and Plenary Session, 2-18 and 
2-19-79. 


1812 

1813 

1798 

1799 

1799 

1800 
1800 
1800 

1798 

1798 

1802 

1801 


National Transportation Policy Study Commission: Findings 

and Recommendations, 1-24 and 1-25-79 . 

SBA: Region III Advisory Council Meeting, 1-19-79. 

Region VI Advisory Council Executive Board, 1 -22-79. 

CHANGED MEETINGS— 

HEW/NIH: Biometry and Epidemiology Contract Review 
Committee, 1-22-79. 


1802 

1812 

1812 


1800 


CANCELLED MEETINGS— 

PS: Committee on Postal Rates, 1-9-79 


HEARINGS— 

DOE/ERA: Newly Discovered Crude Oil. 2-27 and 3-6-79.. 

Oil Import Allocations for 1979-1980, 2-14-79 . 

Occupational Safety and Health Review Commission: Rules 
of Procedure, 2-8-79. 

SEPARATE PARTS OF THIS ISSUE 

Part II, DOT/MTB. 

Part III, DOE/ERA.. 

Part IV, DOE/ERA. 

Part V, OMB... 

Part VI. DOE. 

Part VII, CFTC. 

Part VIII, The President. 


1888 

1896 

1762 


1752 

1888 

1895 

1900 

1908 

1918 

1933 


✓ 

reminders 


(The iLems in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of pub ica ion. 


Rules Going Into Effect Today 


CAB—Foreign air carrier permits: terms, condi¬ 
tions, and limitations authorizing charter 
transportation only; editorial amend¬ 
ment...,. 59829; 12-22-78 

Oversales; editorial amendment.... 59829; 

12-22-78 

CPSC—Decorative glazing material, exemp¬ 
tions, amendment to standards. 57244; 

12-7-78 

FCC—Permission to authorize an additional 
aeronautical advisory station at a landing 
area to separate helicopter and fixed-wing 
aircraft communications. 56898; 12-5-78 

Interior/BLM—Loan program procedures for 


relief from mineral development 
impacts.. 57886; 12-11-78 


List of Public Laws 


Note: A complete listing of all public laws 
from the second session of the 95th Congress 
was published as Part II of the Issue of De¬ 
cember 4, 1978. (Price: 75 cents. Order by 
stock number 022-003-00960-4 from the Su¬ 
perintendent of Documents. Government 
Printing Office. Washington. D.C. 20402, 
Telephone 202-275-3030.) 

The continuing listing will be resumed 
upon enactment of the first public law for 
the first session of the 96th Congress, which 
w ill convene on Monday, January 15. 1979. 


iv 


FEDERAL REGISTER, VOL 44, NO. 5—MONDAY, JANUARY 8, 1979 





































contents 


THE PRESIDENT 

Memorandums 

International Trade Agreements 
(Memorandum of Jan. 4, 


1979) . 1697 

Proclamations 

Bolts, nuts and screw imports; 
duty increase (Proc. 4632) 1933 


EXECUTIVE AGENCIES 

ACTION 

Notices 

Foster Grandparent and Senior 
Companion Programs; income 
eligibility levels. 1768 

AGRICULTURAL MARKETING SERVICE 
Proposed Rules 

Melons grown in Tex.; correc¬ 
tion . 1750 

Milk marketing orders: 

St. Louis-Ozarks . 1741 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing 
Service; Farmers Home Ad¬ 
ministration. 

AIR FORCE DEPARTMENT 
Notices 

Environmental statements; 
availability, etc.: 

M-X Milestone II; engineering 
development and basing 


mode selection. 1770 

CIVIL AERONAUTICS BOARD 
Notices 

Meetings; Sunshine Act (4 docu¬ 
ments). 1829 


COMMERCE DEPARTMENT 

See Foreign-Trade Zones Board; 
Industry and Trade Adminis¬ 
tration. 

COMMODITY FUTURES TRADING 
COMMISSION 

Rules 

Commodity pool operators and 
trade advisors; written disclo¬ 


sure statements. 1918 

Notices 

Meetings; Sunshine Act. 1830 

CUSTOMS SERVICE 
Rules 


Liquidation of duties, counter¬ 
vailing duties; 


Fish from Canada. 1728 

Optic liquid level sensing sys¬ 
tems from Canada. 1728 


Notices 

Countervailing duty petitions 
and preliminary determina¬ 
tions: 

Bicycle tires and tubes from 
Republic of China. 1815 

DEFENSE DEPARTMENT 

See also Air Force Department 

Notices 

Meetings: 

DIA Advisory Committee . 1770 

National communications sys¬ 
tem; technical requirements on 
use of data encryption, avail¬ 
ability of draft standards.. 1770 

ECONOMIC REGULATORY 
ADMINISTRATION 

Proposed Rules 

Petroleum price regulations, 
mandatory: 

Crude oil, newly discovered: 

price incentives. 1888 

Oil import allocation. 


1979-1980 . 1896 

EDUCATION OFFICE 
Notices 

Meetings: 

Financial Aid to Students Ad¬ 
visory Council. 1798 

Womens Educational Pro¬ 
grams National Advisory 
Council. 1798 


ENERGY DEPARTMENT 

See also Economic Regulatory 
Administration; Federal Ener¬ 
gy Regulatory Commission. 

Rules 

Freedom of information. 1908 

Notices 

Committees; establishment, re¬ 
newals, terminations, etc.: 

National Petroleum Council... 1770 

Industrial energy conservation 
program: 

Energy consumption; informa¬ 
tion filing requirements by 
corporations. 1770 

ENVIRONMENTAL PROTECTION AGENCY 

Rules 

Air quality Implementation 
plans; delayed compliance 
orders: 


Indiana. 1731 

Ohio. 1732 


Proposed Rules 

Air quality implementation 
plans; delayed compliance 


orders: 

Connecticut. 1764 

Missouri . 1762 


Pesticide chemicals in or on raw 
agricultural commodities: 
tolerances and exemptions, 
etc.: 

Metolachlor: correction. 1764 

Notices 

Environmental statements; 
availability, etc.: 

Agency statements, weekly re¬ 
ceipts. 1791 

FARMERS HOME ADMINISTRATION 

Rules 

Business services: 

Small purchases; delegation of 


purchasing authority. 1721 

Loan and grant making: 

Economic emergency loans 1701 


FEDERAL AVIATION ADMINISTRATION 
Rules 

Aircraft registration: 

Aircraft owned by a foreign 
corporation; special regula¬ 


tion; correction. 1726 

Airworthiness directives: 

AiResearch. 1726 

VOR Federal airways. 1726 

Proposed Rules 
Airworthiness directives: 

Boeing . 1752 


FEDERAL COMMUNICATIONS 
COMMISSION 

Rules 

Radio broadcast stations; table 


of assignments: 

Washington. 1737 

Radio broadcasting: 

Operator licensing program.... 1733 

Reregulation of television and 
radio broadcasting; correc¬ 
tion . 1738 

Television broadcast stations; 
table of assignments: 

Louisiana. 1738 

Proposed Rules 
Common carriers services: 


Telephone companies; cross 
ownership rules, television 


company-cable television; 
processing policies for waiv¬ 
ers; extension of time. 1764 

Radio broadcasting: 

AM stereophonic broadcast¬ 
ing; extension of time. 1765 

Notices 

FM broadcast applications 
ready and available for pro¬ 
cessing . 1793 

Hearings, etc.: 

Gorniak, Gary T.... 1794 

North Fork Broadcasting Co. 
et al. 1794 


FEDERAL REGISTER, VOL 44, NO. 5—MONDAY, JANUARY t, 1979 


v 













































CONTENTS 


Southwestern Bell Telephone 

Co. et al. 1796 

Rulemaking proceedings filed, 
granted, denied, etc.; petitions 
by various companies. 1797 


FEDERAL ENERGY REGULATORY 
COMMISSION 

Notices 

Hearings, etc.: 

Arizona Fuels Corp.... 1774 

Byron Oil Industries. Inc_ 1774 

Central Maine Power Co. 1775 

Eastern Shore Natural Gas Co 1775 

El Paso Natural Gas Co. 1775 

Gas Gathering Corp. 1776 

Great Lakes Gas Transmis¬ 
sion Co. 1777 

Kaskaskia Gas Co. et al . 1778 

Metlakatla Indian Communi¬ 
ty .... 1778 

National Fuel Gas Distribu¬ 
tion Corp . 1778 

Niagara Mohawk Power 

Corp. 1779 

Northern Natural Gas Co ....... 1780 

Northwest Pipeline Corp_ 1781 

Pacific Gas and Electric Co .... 1782 

Pawnee. Ill.. Village of. et al... 1790 

Roy M. Huffington, Inc. 1787 

Tenneco Oil Co. et al. 1790 

Texas Gas Pipe Line Corp. 1788 

Texas Gas Transmission 

Corp..... 1788 

United Gas Pipe Line Co. 1789 

Meetings; Sunshine Act. 1830 

FEDERAL HOME LOAN BANK BOARD 

Notices 


GENERAL SERVICES ADMINISTRATION 

See Federal Register Office. 

HEALTH, EDUCATION. AND WELFARE 
DEPARTMENT 

See Education Office; Health 
Care Financing Administra¬ 
tion; Health Resources Admin¬ 
istration; Human Development 
Services Office; National Insti¬ 
tutes of Health. 

HEALTH CARE FINANCING 
ADMINISTRATION 

Notices 

Meetings: 

National Professional Stand¬ 
ards Review Council. 1798 

HEALTH RESOURCES ADMINISTRATION 
Notices 

Meetings: 

Advisory committees, Jan¬ 


uary .1. 1799 

HISTORIC PRESERVATION ADVISORY 
COUNCIL 

Notices 

Meetings. 1769 


HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

Rules 

Low-income housing: 

Additional assistance program 
for projects with HUD-in- 
sured and HUD-held mort¬ 
gages; sample inspections; 
correction . 1749 


JUSTICE DEPARTMENT 

See Law Enforcement Assist¬ 
ance Administration. 

LAW ENFORCEMENT ASSISTANCE 
ADMINISTRATION 

Notices 

Committees; establishment, re¬ 
newals. terminations, etc.: 
Criminal Justice National Mi¬ 


nority Advisory Council. 1801 

Grants solicitation, competitive 
research: 

Use of deadly force by 
officers. 1801 

MANAGEMENT AND BUDGET OFFICE 
Notices 

Federal assistance programs, 
study plan. 1900 


MATERIALS TRANSPORTATION BUREAU 

Rules 

Shipping container specifica¬ 
tions: 

Manhole assemblies and certi¬ 
fication plates on cargo 
tanks, location; correction ... 1739 

Proposed Rules 

Radioactive materials, transpor¬ 


tation requirements. 1852 

Shippers: 

Exemptions, individual; adop¬ 
tion for general applicabil¬ 
ity; correction. 1767 


NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 


Meetings; Sunshine Act (2 docu¬ 
ments). 1831 

FEDERAL MARITIME COMMISSION 
Notices 

Agreements filed, etc.. 1797 

FEDERAL REGISTER OFFICE 
Notices 

Improving Government regula¬ 
tions; agenda. 1802 

FEDERAL RESERVE SYSTEM 
Rules 

Authority delegations: 

Board of Governors, organiza¬ 
tional changes; correction.... 1725 

FEDERAL TRADE COMMISSION 
Proposed Rules 

Procedures and practice rules: 

Advisory opinion procedures .. 1753 

FOREIGN-TRADE ZONES BOARD 
Notices 

Foreign-trade zone applications: 
Newark/Elizabeth, N.J .. 1769 

GENERAL ACCOUNTING OFFICE 
Notices 

Regulatory reports review, pro¬ 
posals, approvals, etc. (CAB).. 1797 


HUMAN DEVELOPMENT SERVICES OFFICE Notices 


Notices 

Social services expenditures. 
Federal allotments to States: 

1980 FY; correction. 1799 

INDUSTRY AND TRADE ADMINISTRATION 
Notices 

Scientific articles; duty free 
entry: 

Louisiana State University, et 
al.; correction. 1770 

INTERSTATE COMMERCE COMMISSION 
Rules 

Motor carriers: 

Holding companies. Annual 
Report Form M-4, elimina¬ 
tion . 

Railroad car service orders: 

Freight cars; distribution. 

Notices 

Fourth section applications for 

relief (2 documents). 1816, 

Motor carriers: 

Temporary authority applica¬ 
tions ... 

Railroad car service rules, man¬ 
datory; exemptions. 

Railroad services abandoment: 
Oregon-Washington Railroad 
& Navigation Co. 


1817 

1817 

1817 

1823 


1740 

1739 


Meetings: 

Space and Terrestrial Applica¬ 
tions Advisory Committee ... 1802 


NATIONAL HIGHWAY TRAFFIC SAFETY 
ADMINISTRATION 


Notices 

Committees; establishment, re¬ 
newals, terminations, etc.: 

National Highway Safety Ad¬ 
visory Committee; renewal.. 

Consumer Information: 

Tire quality grading, uniform; 
inquiry ... r . 

Meetings: 

Biomechanics Advisory Com¬ 
mittee.... 

National Highway Safety Ad¬ 
visory Committee; two year 
calendar listing. 


1815 

1814 

1812 

1813 


NATIONAL INSTITUTES OF HEALTH 
Notices 

Meetings: 

Artificial Kidney-Chronic Ure¬ 
mia Advisory Committee. 1799 

Biometry and Epidemiology 
Contract Review Commit¬ 


tee; change of date. 1800 

Cancer Institute, National; ad¬ 
visory committees. 1800 


vi 


FEDERAL REGISTER, VOL 44, NO. 5—MONDAY, JANUARY 8, 1979 














































CONTENTS 


Neurological Disorders Pro¬ 
gram-Project Review A 

Committee. 1800 

Neurological Disorders Pro¬ 
gram-Project Review B 
Committee. 1800 


NUCLEAR REGULATORY COMMISSION 
Rules 

By-product material, human 

uses: 

Medical licensees: teletherapy 
units calibration. 1722 

Proposed Rules 

Financial protection require¬ 
ments and indemnity agree¬ 
ments; spent reactor fuel; in¬ 
quiry . 1751 

OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION 

Proposed Rules 

Procedure rules: 

Simplified proceedings, briefs, 


etc.; hearings. 1762 

OCEANS AND ATMOSPHERE, NATIONAL 
ADVISORY COMMITTEE 

Notices 

Meetings. 1801 

PANAMA CANAL 
Rules 


Employment and compensation: 
Overseas differential, eligibil¬ 
ity. 1731 

POSTAL SERVICE 
Proposed Rules 

Restrictions on private carriage 
of letters: 

Private express statutes; en¬ 


forcement and suspensions; 

correction. 1762 

Notices 

Meetings; Sunshine Act; correc¬ 
tion (2 documents). 1804 


SECURITIES AND EXCHANGE 
COMMISSION 

Rules 

Life insurance companies; quar¬ 
terly reporting requirements . 1727 

Proposed Rules 

Brokers: 

Focus reporting system; finan¬ 
cial reporting require¬ 


ments . 1759 

Net capital requirements. 1754 

Notices 

Hearings, etc.: 

Jersey Central Power & Light 

Co. 1804 

L. F. Rothschild, Unterberg, 

Towbin, et al. 1805 

Southwestern Electric Power 

Co. 1811 

Meetings: Sunshine Act (2 docu¬ 
ments). 1731 

Self-regulatory organizations; 
proposed rule changes: 

American Stock Exchange, 

Inc. 1807 

Chicago Board Options Ex¬ 
change. Inc. <3 docu¬ 
ments). 1808-1810 

Cincinnati Stock Exchange. 1810 

Municipal Securities Rule- 
making Board (2 docu¬ 
ments). 1806 

Pacific Stock Exchange. Inc ... 1807 

Philadelphia Stock Exchange, 

Inc. 1807 


SMALL BUSINESS ADMINISTRATION 
Rules 

Small business size standards: 
Nightwear manufacturing, 
women’s and children’s. 1725 

Notices 

Applications, etc.: 

Dearborn Capital Corp. 1811 

15 Broad Street Resources 
Corp. 1812 


Vicksburg Small Business In¬ 


vestment Co. 1811 

Disaster areas: 

Arizona. 1812 

Meetings, advisory councils: 

Baltimore. 1812 

Dallas. 1812 

STATE DEPARTMENT 
Rules 

Visas: 


Immigrants, documentation; 
numerical controls. 1730 

TRADE NEGOTIATIONS. OFFICE OF 
SPECIAL REPRESENTATIVE 

Notices 

Import quotas: 

Clothespins; inquiry. 1803 

TRANSPORATION DEPARTMENT 

See also Federal Aviation Ad¬ 
ministration; Materials Trans¬ 
portation Bureau; National 
Highway Traffic Safety Ad¬ 
ministration. 

Proposed Rules 

Consolidation of grants to Unit¬ 


ed States insular areas. 1765 

TRANSPORTATION POLICY STUDY, 
NATIONAL COMMISSION 

Notices 

Meetings. 1802 


TREASURY DEPARTMENT 

See Customs Service. 

VETERANS ADMINISTRATION 
Notices 

Committees; establishment, re¬ 
newals, terminations, etc.: 

Central Office Education and 
Training Review Panel . 1816 


FEDERAL REGISTER, VOL 44, NO. 5—MONDAY, JANUARY 8, 1979 


vil 




































list of cfr ports affected in this issue 


The following numerical guide is a hst of the parts of each title of the Code of Federal Regulations affected by documents published in today's issue. A 
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A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published since the revision date of each title. 
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of Federal Regulations affected by documents published to date during 
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presidential documents 

[3195-01-M] 

Title 3—The President 


Proclamation 4632 • January 4, 1979 

Temporary Duty Increase on the Importation into the United States of Certain Bolts, 
Nuts and Screws of Iron or Steel 


By the President of the United States of America 

A Proclamation 

1. Pursuant to section 201(d)(1) of the Trade Act of 1974 (the Trade Act) 
(19 U.S.C. 2251(d)(1)), the United Stales International Trade Commission, 
hereinafter referred to as the USITC, on November 3. 1978, reported to the 
President (USITC Report 201-37) the results of its investigation under section 
201(b) of the Trade Act (19 U.S.C. 2251(b)). The USITC determined that 
certain bolts, nuts and screws of iron or steel provided for in items 646.49, 
646.54, 646.56, and 646.63 of the Tariff Schedules of the United States 
(TSUS) are being imported into the United States in such increased quantities 
as to be a substantial cause of serious injury, or the threat thereof, to the 
domestic industry producing articles like or directly competitive with the 
imported articles. The USITC recommended the imposition of additional 
duties on imports of the above specified articles. 

2. On December 22, 1978, pursuant to section 202(b)(1) of the Trade Act 
(19 U.S.C. 2252(b)(1)), and after taking into account the considerations speci¬ 
fied in section 202(c) of the Trade Act (19 U.S.C. 2252(c)), I determined to 
prevent or remedy the injury or threat thereof found to exist by the USITC 
through the proclamation of a temporary duty increase different from that 
recommended by the USITC. On December 22, 1978, in accordance with 
section 203(b)(1) of the Trade Act (19 U.S.C. 2253(b)(1)), I transmitted a 
report to the Congress setting forth my determination and intention to pro¬ 
claim a temporary duty increase and stating the reasons why my decision 
differed from the action recommended by the USITC. 

3. The bolls and nuts provided for in items 646.54 and 646.56 of the 
TSUS are currently eligible for duty-free treatment under the Generalized 
System of Preferences (GSP), and section 503(c)(2) of the Trade Act (19 
U.S.C. 2463(c)(2)) provides that no article shall be eligible for purposes of the 
GSP for any period during which such article is the subject of any action 
proclaimed pursuant to section 203 of the Trade Act (19 U.S.C. 2253). 

4. Section 203(e)(1) of the Trade Act (19 U.S.C. 2253(e)(1)) requires that 
import relief be proclaimed and take effect within 15 days after the import 
relief determination date. 

5. Pursuant to sections 203(a)(1), 203(e)(1), and 503(c)(2) of the Trade 
Act (19 U.S.C. 2253(a)(1), 2253(e)(1), and 2463(c)(2)), I am providing import 
relief, as hereinafter proclaimed, through the temporary increase of import 
duty on, and, where applicable, the removal from eligibility for duty-free entry 
under the GSP, of the bolts, nuts and screws of iron or steel covered by the 
affirmative finding of the USITC. 
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THE PRESIDENT 


NOW, THEREFORE, I, JIMMY CARTER, President of the United States 
of America, acting under the authority vested in me by the Constitution and 
the statutes of the United States, including General Headnote 4 of the TSUS 
(19 U.S.C. 1202), sections 203, 503 and 604 of the Trade Act (19 U.S.C. 
2253, 2463, and 2483), and in accordance with Articles I and XIX of the 
General Agreement on Tariffs and Trade (GATH (61 Stat. (pt. 5) A12 and 61 
Stat. (pt. 5) A58; 8 UST (pt. 2) 1786), do proclaim that— 

(1) Part I of Schedule XX to the GA IT is modified to conform to the 
action taken in the Annex to this proclamation. 

(2) Subpart A, part 2 of die Appendix to the TSUS is modified as set 
forth in the Annex to this proclamation. 

(3) GSP eligibility is removed for the bolts and nuts covered by items 
923.51 and 923.52 of the Annex to this proclamation. 

(4) This proclamation shall be effective as to articles entered, or with¬ 
drawn from warehouse, for consumption on or after January 6, 1979, and 
before the close of January 5, 1982, unless the period of its effectiveness is 
earlier expressly modified or terminated. 

IN WITNESS WHEREOF, I have hereunto set my hand this fourth day of 
January, in the year of our Lord nineteen hundred and seventy-nine, and of the 
Independence of the United States of America the two hundred and third. 



ANNEX 

Subpan A, pan 2 of the Appendix to the TardT Schedules of the United States (19 U.S.C. 1202) 
is modified— 

(a) by adding the following new headnote 4: 

“4. I'mtrd Staffs International Trade Commission (TSITC) surveys on certain bolts, nuts and sorws of iron 
or steel.— The USfTC shall conduct surveys with respect to products of the types subject to temporary 
duty increases under items 925.50 to 923.53, inclusive, as follows: 

(a) Quarterly. —Surveys by calendar quarter to obtain monthly data on U.S. production, U.S. 
producers* shipments, imports for consumption, U.S. exports, apparent U.S. consumption, employ¬ 
ment, man hours and prices. The initial survey shall cover the third and fourth quarters oi 1978 and 
the first quarter of 1979; the last such survey shall cover the quarter which ends not less than GO days 
prior to the termination of the import relief. The results of these surveys shall he published within 
60 days of the end of the quarter. 

(b) Annually .—Annual surveys to obtain horn domestic producers data by calendar quarter on 
profits, unfilled orders, and inventories, and annual data on capital expenditures and capacity; and 
to obtain from importers data by calendar quarter on prices, unfilled orders and inventories. The 
initial survey shall cover calendar year 1978, and the results of this and subsequent surveys shall l>e 
published by the end of the first quarter of each year thereafter so long as the import relief is in 
elfecl." 

(b) by inserting in numerical sequence the following new piovisions: 
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Rates of duty 


"Item 

Articles 

1 

2 

Effective 

Period 


923-50 

Lag screws or bolts, 
of Iron or steel, 
provided for In item 
646.49. 

.15$ ad val. 

No change 

On or before 

1/5/82 


923-51 

Bolts (except mine- 
roof bolts) and such 
bolts and their nuts 
imported in the same 
shipment, of iron or 
steel, provided for 
in item 646.54. 

.0.2$ per 
lb. ♦ 15* 
ad val. 

0.2$ per 
lb. ♦ 15* 
ad val. 

On or before 

1/5/82 

A 

923-52 

Huts, of iron or 
steel, provided for 
in item 646.56. 

.0.1$ per 
lb. + 15$ 
ad val. 

0.1$ per 
lb + 15* 
ad val. 

On or before 

1/5/82 


923.53 

Screws, of iron or 
steel, having shanks 
or threads over 0.24 
inch in diameter, 
provided for in 
item 646.63. 

.15$ ad val. 

No change 

On or before 
1/5/82" 



[FR Doc. 79-712 Filed 1-4-79; 12:56 pmj 
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rules ond regulations 


This section of the FEDERAL REGISTER contains regulatory documents hoving general applicability ond legal effect most of which are keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each 
month. 


[3410-07-M] 

Title 7—Agriculture 

CHAPTER XVIII—FARMERS HOME 

ADMINISTRATION, DEPARTMENT 
OF AGRICULTURE 

INSURED EMERGENCY LOANS 

Redesignation and Revision 

AGENCY: Epxmers Home Administra¬ 
tion, USDA. 

ACTION: Final rule. 

SUMMARY: The Farmers Home Ad¬ 
ministration (FmHA) amends its regu¬ 
lations pertaining to insured Emergen¬ 
cy loans. The intended effect of this 
action is to redesignate regulations for 
insured Emergency loans and to revise 
these regulations in accordance with 
recently enacted legislation. This 
action results from recent legislation 
and a general administrative restruc¬ 
turing of program regulations. 

EFFECTIVE DATE: January 8, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Jesse Joyner. (202) 447-6257. 

SUPPLEMENTARY INFORMATION: 
FmHA amends its regulations by es¬ 
tablishing a new Subpart B of Part 
1945 of Chapter XVIII. Title 7. Code 
of Federal Regulations. Subpart C of 
Part 1904. Chapter XVIII, Title 7, 
Code of Federal Regulations is hereby 
deleted and reserved. Sections 
1804.3(f)(l)(ii)(c) and 1804.4(b) of Sub¬ 
part A of Part 1804, 1809.1(b) of Sub¬ 
part A of Part 1809, 1822.63(a) of Sub¬ 
part C of Part 1822. 1822.203(a) and 
1822.213 of Subpart E of Part 1822, 
1822.267(h) of Subpart G of Part 1822, 
1861.2(b) of Subpart A of Part 1861, 
1872.4(f) and 1872.18(b)(14) of subpart 
A of Part 1872, and 1980.154 of Sub¬ 
part B of Part 1980 of Chapter XVHI 
are amended to change cross refer¬ 
ences to the deleted Subpart C of Part 
1904. Section 1980.170 Administrative 
has been amended to change the 
Emergency loan reporting require¬ 
ments for FmHA County Offices. 

The major changes in the Emer- 
glncy loan program which are reflect¬ 
ed in Subpart B of Part 1945 are as 
follows: 

1. Section 1945.54 allows individual 
feed and cash crops to qualify as 


'‘single enterprises." In addition, 
"qualifying production loss" is defined 
and the procedure for qualifying for 
production losses is established. Also, 
"basic security" is re-defined to elimi¬ 
nate making time consuming calcula¬ 
tions. 

2. Section 1945.62 prohibits joint op¬ 
erators from receiving EM loan assist¬ 
ance unless they reorganize their oper¬ 
ation to form a cooperative, corpora¬ 
tion, or partnership. 

3. Section 1945.63 revises the process 
for determining qualifying losses, eligi¬ 
bility for loss loan(s) and maximum 
loss loan. The most significant revi¬ 
sions provide for (1) a less burdensome 
disaster loss certification process and 
(2) the maximum production loss loan 
to be limited to the abnormal actual 
production loss sustained by the total 
farming operation. 

4. Section 1945.66 is revised to con¬ 
form as close as possible with those 
loan purposes authorized and set forth 
in Subpart A of Part 1941 and Subpart 
A of Part 1943 of this Chapter. 

5. Section 1945.68(c) provides proce¬ 
dures for the consolidation, reschedul¬ 
ing, reamortizing, and deferral of EM 
loans. The administrative changes will 
enable EM loan accounts to be serv¬ 
iced more efficiently. 

6. Section 1945.69 is revised for clar¬ 
ity and to eliminate certain unneces¬ 
sary restrictive requirements. 

7. Section 1945.80 is revised to re¬ 
flect some minor procedural changes 
in the County Committee Certifica¬ 
tion of EM loan eligibility. 

It is the policy of this Department 
that rules relating to public property, 
loans, grants, benefits or contracts 
shall be published for comment not¬ 
withstanding the exemption in 5 
U.S.C. 553 with respect to such rules. 
These amendments, however, are not 
published for proposed rulemaking 
since the purpose of the change is to 
restructure existing insured emergen¬ 
cy loan regulations and incorporate 
provisions of the Agricultural Credit 
Act of 1978. The only major substan¬ 
tive changes are those authorized by 
the Agricultural Credit Act of 1978 
and those found in the aforemen¬ 
tioned §§ 1945.63 and 1945.68(c). Also, 
due to the demand for loans and the 
financial condition of farmers, any 
delay in issuing the regulations would 
be contrary to the public interest. 
Therefore, publication for proposed 


rulemaking is unnecessary. The offi¬ 
cial making this determination is 
James E. Lee, Assistant Administrator, 
Farmer Programs, Farmers Home Ad¬ 
ministration. Room 5019, Washington, 
D.C. 20250. 

Accordingly, Subpart C of Part 1904 
is hereby deleted and reserved. Also, 
various sections of Chapter XVIII, 
Title 7. Code of Federal Regulations 
are amended and a new Subpart B of 
Part 1945 is added as follows: 

SU8CHAPTER A—GENERAL REGULATIONS 

PART 1804—PLANNING AND 
PERFORMING DEVELOPMENT WORK 

Subpart A—Planning and Performing 
Development Work 

§ 1804.3 l Amended J 

1. In § 1804.3, paragraph (f) (1) (ii) 
(c), change the reference from "Sub¬ 
part C of Part 1904" to "Subpart B of 
Part 1943." 

§1801.4 [Amended] 

2. In § 1804.4(b) change the refer¬ 
ence from "Subpart C of Part 1904" to 
"Subparts A, B, and C of Part 1943." 


PART 1809—APPRAISALS 

Subpart A—Appraisal of Farms and 
Leasehold Interests 

§ 1809.1 [Amended] 

3. In § 1809.1(b) change the refer¬ 
ence from "Subpart C of Part 1904" to 
Subpart A of Part 1941, Subparts A, B, 
and C of Part 1943, and Subpart B of 
Part 1945 and delete the words "for 
loans of $5,000 or less" 


SUBCHAPTER B—LOANS AND GRANTS 
PRIMARILY FOR REAL ESTATE PURPOSES 

PART 1822—RURAL HOUSING 
LOANS AND GRANTS 

Subpart C—Farm Labor Housing Loan 
Policies, Procedures and Authoriza¬ 
tions 

§ 1822.63 [Amended] 

4. In § 1822.63(a) change the refer¬ 
ence from "Subpart C of Part 1904" to 
"Subpart B of Part 1945." 
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Subpart E—Farm Labor Housing 
Grant Policies, Procedures and Au¬ 
thorizations 

§ 1822.203 (Amended] 

5. In § 1822.203(a) change the refer¬ 
ence from “Subpart C of Part 1904” to 
•‘Subpart B of Part 1945.” 

§822.213 [Amended] 

6. In § 1822.213 change the reference 
from “Subpart C of Part 1904” to 
“Subpart A of Part 1943.” 

Subpart G—Rural Housing Site Loan 
Policies, Procedures and Authoriza¬ 
tions 

§ 1822.267 (Amended] 

7. In § 1822.267(h) change the refer¬ 
ence from “Subpart C of Part 1904” to 
“Subpart A of Part 1943.” 


SUBCHAPTER E — ACCOUNT SERVICING 

PART 1861—ROUTINE 

Subpart A—Account Servicing 
• Policies 

§ 1861.2 (Amended] 

8. In § 1861.2(b) change the refer¬ 
ence from “Subpart C of Part 1904” to 
“Subpart A of Part 1941 and Subparts 
A, B, and C of Part 1943.” 


SUBCHAPTER F—SECURITY SERVICING AND 
LIQUIDATIONS 

PART 1872—REAL ESTATE SECURITY 

Subpart A—Servicing and Liquidation 
of Real Estate Security for Loans to 
Individuals and Certain Note-Only 
Cases 

§ 1872.4 | Amended] 

9. In § 1872.4(f) change the reference 
from “Subpart C of Part 1904” to 
“Subparts A, B, and C of Part 1943.” 

§ 1872.18 (Amended] 

10. In § 1872.18 (b)( 14) change the 
reference from “Subpart C of Part 
1904” to “§ 1943.16 (a)(3) of Subpart A 
of Part 1943.” 


SUBCHAPTER L—LOAN AND GRANT MAKING 

PART 1945—EMERGENCY 

11. A new Subpart B is established in 
part 1945 and reads as follows: 

Subpart B—Emergency Loan Policies, 
Procedures, and Authorizations 

Sec. 

1945.51 Introduction. 

1945.52 Program objectives. 

1945.53 [Reserved] 

1945.54 Definitions and abbreviations. 


Sec. 

1945.55 Relationship between Pm HA and 
other Federal agencies. 

1945.56 Credit elsewhere. 

1945.57-1945.60 [Reserved]. 

1945.61 Receiving and processing applica¬ 
tions. 

1945.62 Eligibility requirements. 

1945.63 Determining qualifying lasses, eli¬ 
gibility for loss loan(s) and the maxi¬ 
mum amount of a loss loan(s). 

1945.64-1945.65 [Reserved]. 

1945.66 Loan purposes. 

1945.67 Loan limitations and special provi¬ 
sions. 

1945.68 Rates and terms. 

1945.69 Security requirements. 
1945.70-1945.72 [Reserved]. 

1945.73 General provisions—compliance re¬ 
quirements. 

1945.74 [Reserved]. 

1945.75 Options, planning and appraisals. 
1945.76-1945.79 [Reserved]. 

1945.80 County Committee certification. 

1945.81 [Reserved]. 

1945.82 Loan docket preparation. 

1945.83 Loan approval or rejection. 

1945.84 [Reserved]. 

1945.85 Actions after loan approval. 
1945.86-1945.87 [Reserved]. 

1945.88 Chattel lien search. 

1945.89 Loan closing. 

1945.90 Revision of the use of EM loan 
funds. 

1945.91 [Reserved]. 

1945.92 Loan servicing. 

1945.93-1945.100 [Reserved]. 

Exhibit A—Processing Guide—Insured 

Emergency (EM) Loans. 

Exhibit B—Memorandum of Understanding 
between Small Business Administration 
and the United States Department of 
Agriculture—Farmers Home Administra¬ 
tion pertaining to disaster type loan as¬ 
sistance. 

Exhibit C—Memorandum of Understanding 
and coordination between the Agricul¬ 
ture Stabilization and Conservation 
Service (ASCS) and the Farmers Home 
Administration (FmHA) pertaining to 
disaster type assistance. 

Authority: 7 U.S.C. 1989: 5 U.S.C. 301: 
Sec. 10. Pub. L. 93-347. 88 Stat. 392; delega¬ 
tion of authority by the Secretary of Agri¬ 
culture. 7 CFR 2.23; delegation of authority 
by the Assistant Secretary for Rural Devel¬ 
opment, 7 CFR 2.70. 

Subpart B—Emergency Loan Policies, 
Procedures and Authorizations 

§ 1945.51 Introduction. 

(a) Policy. This Subpart prescribes 
the policies, procedures and authoriza¬ 
tions of the Farmers Home Adminis¬ 
tration (FmHA) for making Insured 
Emergency (EM) Loans to farmers, 
ranchers and aquaculture operators 
(hereinafter referred to as farmers). It 
is the policy of FmHA to make loans 
to any otherwise qualified applicant 
without regard to race, color, religion, 
sex, national origin, marital status, age 
or physical/mental handicap (provid¬ 
ing the applicant can execute a legal 
contract). These regulations apply to 
borrowers and FmHA personnel in¬ 
volved in making EM loans. See Exhib¬ 
it A of Subpart A of Part 1943 for 


making EM loans to entrymen on un¬ 
patented public lands. 

(b) Program administration. The 
County Supervisor is the local contact 
person for processing and servicing ac¬ 
tivities. 

§ 1945.52 Program objectives. 

The basic objective of EM loans is to 
provide financial assistance to eligible 
farmers to cover losses, make major 
adjustments, pay operating expenses 
and provide for other essential needs 
so that they may maintain sound 
farming operations after they have 
sustained severe losses as a result of 
an authorized disaster. Another objec¬ 
tive is to assist the disaster victims in 
sustaining and rehabilitating their 
normal operations until such time as 
they are able to return to local sources 
of credit. Annual production loans 
may be made, but in no event for more 
than six full calendar years after the 
disaster. These objective will be ac¬ 
complished through the extension of 
credit and such supervisory assistance 
as is determined necessary to achieve 
the objectives of the loan and protect 
the Government’s interest. Supervi¬ 
sory assistance will be given in accord¬ 
ance with the provisions of Subpart B 
of Part 1924 of this Chapter. 

§ 1945.53 (Reserved ] 

§ 1945.54 Definitions and abbreviations. 

(a) Definitions.— (1) Applicant. The 
person or entity carrying on the farm¬ 
ing operation at the time of the disas¬ 
ter and desiring EM loan assistance 
from FmHA. 

(2) Approval official A field official 
who has been delegated loan and 
grant approval authorities within ap¬ 
plicable loan programs, subject to the 
dollar limitations contained in tables 
available in any FmHA Office. 

(3) Aquaculture. The husbandry of 
aquatic organisms in a controlled or 
selected environment. An aquatic orga¬ 
nism is any fish (the term “fish” in¬ 
cludes any aquatic gilled animal com¬ 
monly known as “fish”, as well as mol- 
lusks, crustaceans or other inverte¬ 
brates produced under controlled con¬ 
ditions—that is feeding, tending, har¬ 
vesting and such other activities as are 
necessary to properly raise and market 
the products—in ponds, lakes, streams 
or similar holding areas), amphibian, 
reptile, or acquatic plant. An aquacul¬ 
ture operation is considered to be a 
farm only if it is conducted on grounds 
which the applicant owns, leases, or 
has an exclusive right to use. An ex¬ 
clusive right to use must be evidenced 
by a permit issued to the applicant 
and the permit must specifically iden¬ 
tify the waters available to be used by 
the applicant only. 

(4) Borrower. All parties liable for 
the loan or any part thereof. 
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(5) Calendar year. The 12 month 
period beginning January 1 and 
ending December 31. 

(6) Consolidate. To combine and res¬ 
chedule the rates and terms of two or 
more EM loans made for operating 
purposes. This also may include a new 
EM loan made for operating purposes. 

(7) Cooperative. An entity which has 
farming as its purpose and whose 
members have agreed to share the 
profits of the farming enterprise. The 
entity must be recognized as a farm 
cooperative by the laws of the State(s) 
in which the entity will operate a 
farm(s). 

(8) Corporation. For the purpose of 
this Subpart, a private domestic corpo¬ 
ration created and organized under 
the laws of the State(s) in which the 
entity will operate a farm(s). 

(9) Deferment. To postpone the pay¬ 
ment of interest in part and/or princi¬ 
pal in whole or in part. 

(10) Eligible area. A county or simi¬ 
lar political subdivision in which EM 
loans are made available. 

(11) Established farmer. A farmer 
who was participating in the operation 
and management of the farm at the 
time of the disaster, spends a substan¬ 
tial portion of time in carrying out the 
farming operation and is recognized in 
the area as a farmer. 

(12) Farm. A tract or tracts of land, 
improvements, and other appurte¬ 
nances considered to be farm property 
which is used or will be used in the 
production of crops or livestock. This 
includes aquaculture operations which 
meet the requirements set forth in 
paragraph (a)(3) of this section and in¬ 
cludes nonfarm operators which meet 
the requirements set forth in para¬ 
graph (a)(21) of this section. It will 
also include a residence which, al¬ 
though physically separate from the 
farm acreage, is ordinarily treated as a 
part of the farm in the local communi¬ 
ty. 

(13) Farmer. One who conducts a 
farming or ranching enterprise. One 
who actively manages an aquatic oper¬ 
ation or performs such duties as are 
necessary to properly raise and market 
the products of an aquatic operation. 
A farmer can be individual, a coopera¬ 
tive, a corporation or a partnership. 

(14) Farming, ranching or aquacul¬ 
ture enterprise. The business of pro¬ 
ducing crops, livestock, livestock prod¬ 
ucts and aquatic organisms through 
the utilization and management of 
land, water, labor, capital and basic 
raw materials including seed, feed, fer¬ 
tilizer and fuel. 

(i) Single enterprise. An operation 
which constitutes a part of an appli¬ 
cant's total farming operation. The 
following are examples of single enter¬ 
prises: 
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(A) Individual cash crops: low acre¬ 
ages of several cash crops may be com¬ 
bined to constitute a single enterprise. 

(B) Individual feed crops to be fed 
to. or pasture to be grazed by. live¬ 
stock owned by the applicant. 

(C) Individual types of livestock op¬ 
erations, such as beef, dairy, hog. poul¬ 
try and aquaculture operations. 

(H) Basic part of a farming oper¬ 
ation. Any single enterprise which 
normally generates sufficient income 
to be considered essential to the suc¬ 
cess of the total farming operation. 

(15) Fixture. Generally, an item at¬ 
tached to a building or other structure 
or to land in such a way that it cannot 
be removed without defacing or dis¬ 
mantling the structure, or substantial¬ 
ly damaging the item itself. 

(16) Hazard insurance. Includes cov¬ 
erage against losses due to fire, wind¬ 
storm. lightning, hail, explosion, busi¬ 
ness interruption, riot, civil commo¬ 
tion. aircraft, vehicles, marine, smoke, 
builder’s risk, public liability, property 
damage, flood or mudslide, workmen’s 
compensation, or any similar insur¬ 
ance that is available and needed to 
protect the security, or that which is 
required by law\ 

(17) Incidence period. The specific 
date or dates during which a disaster 
occurred. 

(18) Insured loan. An EM loan made 
directly by FmHA as lender from the 
Agricultural Credit Insurance Fund, 
and serviced by FmHA personnel. 

(19) Majority interest. Any individu¬ 
al or a combination of individuals 
owning more than a 50 percent inter¬ 
est in a cooperative, corporation, or 
partnership. 

(20) Market value. The amount 
which a willing buyer would pay a will¬ 
ing but not forced seller in a complete¬ 
ly voluntary sale. 

(21) Nonfarm enterprise. Any busi¬ 
ness enterprise, including a recreation¬ 
al enterprise, which provides income 
to supplement farm income. It must 
provide goods or services for which 
there is a need and a reasonably reli¬ 
able market. 

(22) Normal year's production. The 
yield per acre or production per 
animal which is established by elimi¬ 
nating the poorest year of the 5 year 
production history taken from actual 
farm records, ASCS records for the 
county, or State averages. Immediately 
preceding the disaster year and aver¬ 
aging the remaining 4 years’ produc¬ 
tion. The applicant may select the 
year to be eliminated. The year select¬ 
ed to be eliminated must be the. same 
year for all enterprises and for all 
crops, livestock and livestock products 
that constitute a part of the appli¬ 
cant’s farming operation in that year. 
Average yield or production records 
used will be provided by the State 
Crop and Livestock Reporting Service, 
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State Office of the Statistical Report¬ 
ing Service (SRS) or similar State or 
Federal body. For flue-cured tobacco 
under acreage-poundage control the 
normal year’s production will be the 
pounds per acre as authorized by 
ASCS for the disaster year. When this 
information is published by county, 
county averages will be used. If pub¬ 
lished only by State, the State average 
will be used throughout the State. 

(i) In those States where neither a 
county nor State average is published, 
the State Director, with the advice of 
representatives of other Federal and 
State Agricultural agencies, will estab¬ 
lish county or State averages and 
advise county offices of these averages 
in a State supplement. State Directors 
and Farmer Program Chiefs in adjoin¬ 
ing States should consult with each 
other before releasing the figures. 

(ii) If an applicant presents actual 
reliable records for at least 4 of the 5 
years immediately preceding the disas¬ 
ter which verify a higher normal pro¬ 
duction than that established in ac¬ 
cordance with paragraph (a) (22) (i) of 
this section, the higher normal years’ 
production may be used in calculating 
the loss. 

(23) Partnership. An entity consist¬ 
ing of the individuals who have agreed 
to operate a farm. The entity must be 
recognized as a partnership by the 
laws of the State(s) in which the 
entity will operate a farm and must be 
authorized to own both real and per¬ 
sonal property and to incur debts in its 
own name. 

(24) Physical loss. Damage to or de¬ 
struction of physical property includ¬ 
ing farmland (except sheet erosion); 
structures on the land such as build¬ 
ings, fences, dams, etc.; machinery, 
equipment and tools; livestock; har¬ 
vested crops and supplies. 

(25) Production loss. The reduction 
from normal production, directly at¬ 
tributable to the natural disaster, of 
yield per acre and/or quality of crops 
produced, of quantity and/or quality 
of livestock products produced per 
animal unit, and of weight gain and/or 
natural increase in numbers of live¬ 
stock units. 

(26) Qualifying disaster. A major 
disaster, Presidential Emergency, or 
natural disaster as defined in Subpart 
A of Part 1945 of this Chapter. 

(27) Qualifying production loss. The 
production loss an applicant must 
have sustained to qualify for EM loan 
assistance. In order to qualify for EM 
loan assistance, such loss must be 
equivalent to at least a 20 percent loss 
of normal per acre or per animal pro¬ 
duction as a result of the disaster in 
one basic part of the farming oper¬ 
ation. Losses of livestock increases (i.e. 
calves, pigs, etc.) are considered pro¬ 
duction losses except when living ani¬ 
mals are destroyed, which is consid- 
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ered a physical loss. Reductions in the 
production of livestock, livestock prod¬ 
ucts or reductions in weight gains of 
animals due to homegrown feed crop 
losses will not be considered produc¬ 
tion losses when replacement feed is 
available to purchase, regardless of 
the cost of that feed. When the disas¬ 
ter has severely disrupted the usual 
feeding schedule of a livestock enter¬ 
prise because of extended utility fail¬ 
ure or inaccessibility to the livestock, 
losses in production of milk, eggs, 
weight losses, etc., may be considered 
as production losses. Such production 
losses will be calculated based on the 
reduction from normal which occurs 
during the disruption period and the 
period needed to bring production 
back up to the normal level. If no live¬ 
stock production losses are sustained, 
the normal year and the disaster year 
gross income will be the same. 

(28) Reamortize . To rearrange the 
payments of an EM loan made for real 
estate purposes within either the re¬ 
maining years of the original repay¬ 
ment period, or, when the repayment 
period has been extended to the maxi¬ 
mum statutory repayment limit, 
within those years. 

(29) Reschedule. To rewrite the rates 
and/or terms of EM loans made for 
operating purposes. 

(30) Security. Property of any kind 
subject to a real or personal property 
lien. Any reference to collateral or se¬ 
curity property shall be considered a 
reference to the term “security”. 

(i) Basic security. All real estate and 
fixtures and personal property such as 
foundation herds, flocks, aquatic ani¬ 
mals and plant organisms, machinery, 
equipment, general intangibles, ac¬ 
counts. and contract rights serving as 
security and crops when crops are the 
only security. 

(ii) Normal income security. All se¬ 
curity planned to be marketed in the 
regular course of business unless liqui¬ 
dation is approved. If liquidation is ap¬ 
proved, such security becomes basic se¬ 
curity. 

(iii) Additional security. All security 
not covered by subparagraphs (30) (i) 
or (ii) of this paragraph. 

(31) State or United States. The 
United States itself, each of the sever¬ 
al States, the Commonwealth of 
Puerto Rico, the Virgin Islands of the 
United States, Guam, American 
Samoa, and the Commonwealth of the 
Northern Mariana Islands. 

(32) Subsequent loans. Any EM loans 
processed by the Finance Office after 
it processes an initial EM loan for a 
borrower. The disaster designation 
number has no effect in determining 
whether an EM loan is a subsequent 
loan. 

(33) Termination dates. The dates 
specified in a disaster authorization 
which establishes the final dates after 
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which EM loan applications may no 
longer be received. However, applica¬ 
tions will be accepted for EM loans 
after the termination dates have 
passed if the applicant filed an appli¬ 
cation for disaster assistance with the 
Small Business Administration (SBA) 
during the period SBA would accept 
applications and not more than 6 
months has elapsed since the FmHA’s 
termination date. 

(b) Abbreviations. The following ab¬ 
breviations are used in this Subpart. 

(1) ASCS— Agricultural Stabilization 
and Conservation Service. 

(2) ECM —Emergency Conservation 
Measures. 

(3) EM—Emergency loans. 

(4) FmHA —Farmers Home Adminis¬ 
tration. 

(5) FMI— Forms Manual Insert. 

(6) LFP —Emergency Livestock Feed 
Program. 

(7) OGC —Office of the General 
Counsel 

(8) SBA —Small Business Administra¬ 
tion. 

(9) UCC —Uniform Commercial 
Code. 

(10) USDA —United States Depart¬ 
ment of Agriculture. 

§ 1945.55 Relationship between FmHA and 
other federal agencies. 

(a) SBA and FmHA. A Memorandum 
of Understanding between the SBA 
and USDA-FmHA pertaining to Disas¬ 
ter Loan Assistance is attached as Ex¬ 
hibit B. 

(b) ASCS and FmHA. A Memoran¬ 
dum of Understanding between the 
ASCS and FmHA is attached as Ex¬ 
hibit C. 

§ 1945.56 Credit elsewhere. 

(a) Test for credit for individuals 
and entities. The applicant must be 
unable to obtain sufficient credit else¬ 
where to finance actual needs at rea¬ 
sonable rates and terms taking into 
consideration prevailing private and 
cooperative rates and terms in the 
community in or near which the appli¬ 
cant resides for loans for similar pur¬ 
poses and periods of time. The appli¬ 
cant’s equity in real estate, chattels 
and other assets will be considered in 
determining ability to obtain such 
credit from other sources. Coopera¬ 
tives. corporations and partnerships 
and the principal members, principal 
stockholders and prncipal partners, 
both individually and collectively, 
must be unable to obtain the required 
funds with their own resources or with 
credit obtained from other sources. 
Any member, stockholder, or partner 
owning or controlling a 20 percent in¬ 
terest in a cooperative, corporation or 
partnership is considered a principal 
member, stockholder or partner. If no 
member, stockholder or partner owns 
or controls at least a 20 percent inter¬ 


est, all members, partners or stock¬ 
holders will be considered principal 
members, partners or stockholders. 
The facts concerning the findings in 
either case must be documented and 
recorded in the running record. 

(b) Test for credit certification re¬ 
quirements. The applicant shall certi¬ 
fy in writing on the appropriate form 
and the County Supervisor shall deter¬ 
mine that adequate credit elsewhere is 
not available to finance the applicant’s 
actual needs at reasonable rates and 
terms, taking into consideration pre¬ 
vailing private and cooperative rates 
and terms in the community in or near 
where the applicant resides for loans 
for similar purpose and periods of 
time. 

(1) The review of the application 
must indicate that, based on the 
County Supervisor’s knowledge of 
other lender programs, there is no pos¬ 
sibility for the applicant to obtain the 
credit needed from other lenders. This 
conclusion and the basis for it will be 
recorded in the running record and 
further checks will not be necessary. 

(2) If the County Supervisor ques¬ 
tions whether the applicant is unable 
to obtain the credit needed from other 
agricultural lenders in the area such 
lenders will be contacted and the find¬ 
ings recorded in the running record. 

(3) If the County Supervisor receives 
letters or other written evidence from 
a lender(s) indicating that the appli¬ 
cant is unable to obtain satisfactory 
credit, this will be included in the loan 
docket. Such evidence will not pre¬ 
clude the County Supervisor from con¬ 
tacting other farm lenders in the area 
and making an independent determi¬ 
nation of the applicant’s ability to 
obtain credit elsewhere. 

§§ 1945.57-1945.60 [Reserved) 

§ 1945.61 Receiving and processing appli¬ 
cations. 

(a) Application forms. Applications 
for EM loans will be received as out¬ 
lined in Subpart A of Part 1801 of this 
chapter (FmHA Instruction 410.1) 
only in areas where EM loans are 
made available and only during the 
period authorized. Form FmHA 410-1. 
“Application for FmHA Services,” will 
be used for this purpose. 

(b) Statement of losses. The appli¬ 
cant’s statement of loss or damage will 
be obtained in support of the applica¬ 
tion on Form FmHA 1945-22, “Certifi¬ 
cation of Disaster Losses.” 

(1) Production losses will be shown 
on Form FmHA 1945-22, by listing the 
estimated or actual crop yields or live¬ 
stock production for the disaster year; 
the 4 out of 5-year history of crop 
yields and animal units produced for 
all farm enterprises and information 
stating when and how the authorized 
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disaster caused the production losses 
will be included on this form. 

(2) Physical losses will also be shown 
on Form FmHA 1945-22. 

(c) Evidence of operation. If the ap¬ 
plicant is a cooperative, corporation or 
partnership, it will provide evidence 
that it was operating as a qualifying 
farming enterprise at the time the loss 
occurred and the following informa¬ 
tion will be obtained and included in 
the loan docket. 

(1) A complete list of members, 
stockholders, or partners showing the 
address, citizenship, principal occupa¬ 
tion. and the number of shares and 
percentage of ownership, stock held in 
the cooperative - or corporation by 
each, or the percentage of interest 
held in the partnership by each. 

(2) A current personal financial 
statement (not over 60 days old at the 
time of filing) from each of the princi¬ 
pal members of a cooperative, partners 
of a partnership or stockholders of a 
corporation. For this purpose, a princi¬ 
pal is one owning or controlling as 
much as 20 percent of the ownership, 
stock or interest of a cooperative, cor¬ 
poration, or partnership. If no 
member, partner, or stockholder owns 
or controls as much as 20 percent, 
each member, partner, or stockholder 
is considered a principal. Any other 
member, partner, or stockholder 
w r hose financial statement, in the 
judgment of the loan approval official, 
is pertinent to consideration of the fi¬ 
nancial strength of the cooperative, 
corporation, or partnership will also 
be required to provide personal finan¬ 
cial statments. 

(3) A current financial statement 
(not over 90 days old at the time of 
filing) from the cooperative, corpora¬ 
tion. or partnership itself. 

(4) A copy of the cooperative’s or 
corporation’s charter, or the partner¬ 
ship agreement, any articles of incor¬ 
poration and by-laws, any certificate 
or evidence of current registration 
(good standing), and a resolution(s) 
adopted by the Board of Directors or 
members or stockholders authorizing 
specified officers of the cooperative, 
corporation, or partnership to apply 
for and obtain the desired loan and ex¬ 
ecute required debt, security, and 
other instruments and agreements. 

(5) A copy of any WTitten lease, con¬ 
tract, or agreement entered into by 
the cooperative, corporation, or part¬ 
nership which may be pertinent to a 
consideration of its application. 

§ 1915.62 Eligibility requirements. 

To be eligible for an EM loan, an ap¬ 
plicant must possess the following 
characteristics: 

(a) Test for credit An applicant must 
meet the “credit elsewhere” require¬ 
ment set out in § 1945.56. 
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(b) Citizenship. (1) An individual ap¬ 
plicant must be a citizen of the United 
States (see § 1945.54 (a) (31) for the 
definition of “United States”). 

(2) A cooperative, corporation, or 
partnership which applies for an EM 
loan must meet the requirements set 
out in §§ 1945.54(a)(7), (a)(8) or (a)(23). 
In addition, more than a 50 percent in¬ 
terest in the cooperative, corporation 
or partnership must be owned by 
United States citizens (see § 1945.54 (a) 
(31) for the definition of “United 
States”). The member, stockholder or 
partner who manages the farming op¬ 
eration must be a United States citi¬ 
zen. Also, the entity must be author¬ 
ized to conduct the farming 
operation(s) in the State(s) in which 
the farming operation is conducted. 

(c) Established farmer. An applicant 
must be an established farmer (as de¬ 
fined in § 1945.54 (a)(ll)) doing busi¬ 
ness either as an owner-operator or 
tenant-operator. An individual appli¬ 
cant must manage the farming oper¬ 
ation. If the applicant is an entity, at 
least one member, stockholder or part¬ 
ner must manage the farming oper¬ 
ation. One who does not devote full 
time to the farming operation may be 
considered the manager provided the 
person visits the farm at sufficiently 
frequent Intervals to exercise control 
over the farming operation, give direc¬ 
tions as to how it should be run. and 
see that the operation is being carried 
on properly. Any operation that in¬ 
volves an outside full-time hired man¬ 
ager or management service does not 
qualify regardless of the number of 
visits made. 

(1) An applicant conducting a farm¬ 
ing operation in different counties or 
locations will be considered for only 
one application and will file the appli¬ 
cation in the county in which the farm 
headquarters is located unless deter¬ 
mined otherwise by the State Direc¬ 
tor. When the operation is located in 
more than one State, the State Direc¬ 
tors involved will determine which 
State will process the application and 
service the loan(s). 

(2) An estate or trust: a corporation 
owned primarily by an estate, trust, 
another corporation, or a partnership: 
an individual partnership composed 
primarily of an estate, trust, or corpo¬ 
ration is not considered to be a farmer 
for EM loan purposes. 

(3) An individual engaged in a joint 
farming operation and/or owning an 
undivided interest in the property of 
such an operation is not considered to 
be an eligible farmer for EM loan pur¬ 
poses. However, if the individuals en¬ 
gaged in the joint operation decide on 
their own to reorganize their oper¬ 
ation to form a cooperative, corpora¬ 
tion or partnership, an application 
from the entity for an EM loan may 
then be accepted and considered by 
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FmHA in accordance with this sub¬ 
part. 

(d) Operate in a disaster area. An 
applicant must operate in an area in 
which the availability of EM loans for 
actual losses has been determined in 
accordance with Subpart A of § 1945 of 
this chapter. 

(e) Losses. An applicant must have 
suffered qualifying production losses 
to property in which the applicant has 
an ownership interest or interest in 
which a security interest may be ob¬ 
tained. An applicant must have suf¬ 
fered qualifying physical losses to 
property in which the applicant has 
an ownership interest. See § 1945.63 of 
this Subpart for the explanation of 
calculating losses. 

(f) Legal capacity. An applicant 
must possess the legal capacity to con¬ 
tract for the loan. 

(g) Miscellaneous. (1) An applicant 
must possess the training and/or expe¬ 
rience. character, managerial compe¬ 
tence, ability and industry necessary 
to carry out the proposed farming op¬ 
erations to assure a reasonable pros¬ 
pect of success with the assistance of 
the loan, and honestly endeavor to 
carry out the undertakings and obliga¬ 
tions required of the applicant in con¬ 
nection with the loan. 

(2) An applicant must show an 
Intent to continue the operation after 
the disaster. Those applicants who 
w r ere required to stop temporarily be¬ 
cause of the disaster loss or damage to 
their operations but intend to contin¬ 
ue farming with EM loan assistance 
meet this requirement. 

(3) When an EM loan is made to a 
cooperative, corporation, or partner¬ 
ship, only one initial EM loan can be 
made to the entity constituting the 
farming operation to cover the losses. 
If the members of a partnership 
change after the disaster occurs but 
before a loan is made, the new part¬ 
nership may be considered for a loan, 
provided the new partnership consists 
of members of the original partner¬ 
ship or heirs of members of the origi¬ 
nal partnership. An individual 
member, stockholder, or partner may 
obtain a separate EM loan to cover 
losses to a separate farming operation 
w hich the applicant conducts as an in¬ 
dividual on a different farm tract. 

§ 1915.63 Determining qualifying losses, 
eligibility for loss loan(s) and the 
maximum amount of a loss loan(s). 

Disaster losses will be reported by 
applicants on Form FmHA 1945-22. 
“Certification of Disaster Losses,” 
which indicates physical and produc¬ 
tion losses suffered as the result of the 
authorized disaster. This form will be 
completed and submitted to the 
County Office with the application, as 
soon as the losses and/or damages can 
be accurately assessed. The informa- 
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lion provided by applicants on Form 
FmHA 1945-22 will be the primary 
basis for FmHA’s calculation of quali¬ 
fying losses, eligibility for EM loss 
loan(s) based on production losses, and 
an applicant’s maximum amount of 
loss loan. Therefore, applicants are re¬ 
quired to certify, subject to penalties 
of law, that the accuracy and com¬ 
pleteness of the information provided 
on Form FmHA 1945-22 can be sup¬ 
ported by written records. Applicants 
will be asked to identify on that form 
one or more farming enterprises they 
consider basic to the success of their 
total farming operation and in which 
they have suffered losses. 

(a) Production losses . (1) Applicants 
have three methods by which their 
production losses may be reported and 
calculated. 

(i) They may elect to accept previ¬ 
ously established County average 
yields per acre for crops and county 
average production per animal unit for 
livestock and livestock products. Such 
county averages will then be used to 
determine the applicant’s “normal 
year's production” (see definition in 
§ 1945.54) per acre for each crop (cash 
and feed) grown in the disaster year 
and the “normal year’s production” 
per animal unit produced by each live¬ 
stock enterprise conducted in the dis¬ 
aster year. When this option is select¬ 
ed, applicants need provide only the 
number of acres and the yield per acre 
for each crop grown in the disaster 
year; and the number of animal units 
maintained at the time of the disaster, 
and production per animal unit pro¬ 
duced in the disaster year. 

(ii) They may elect to provide their 
own accurate records or the farm’s 
records or the farm’s ASCS records of 
acres and yields for all crops grown in 
the disaster year and the 5 years im¬ 
mediately preceding the disaster year: 
and numbers of all animal units and 
production per unit for all livestock 
being maintained at the time of the 
disaster and the production history for 
the 5 years immediately preceding the 
disaster year. This information will be 
used in establishing the individual ap¬ 
plicant’s normal year’s production. 
This option is more advantageous for 
those applicants who are consistently 
above average producers and who 
maintain accurate production records. 

(iii) When neither of the options 
listed in paragraphs (a)(l)(i) and 
(aXIXii) of this section can be used, 
applicants may be permitted to use 
combinations of their own records, the 
farm’s records and ASCS records pro¬ 
vided: 

(A) The applicant has been farming 
for fewer than 6 production years, or 

(B) The applicant operated a differ¬ 
ent farm or conducted farming enter¬ 
prises different from those conducted 


in the disaster $ear for one or more of 
the 5 years before the disaster year. 

When this option is used, applicants 
must provide complete production in¬ 
formation for those years in which 
they conducted farming operations. 

(iv) Under all three options, para¬ 
graphs (aXl) (i). (ii) and (iii) of this 
section, the same established unit 
prices will be used for the disaster 
year and the normal year in comput¬ 
ing the dollar value of each enterprise. 

(2) FmHA loan official(s) will com¬ 
plete Form FmHA 1945-26, “County 
Supervisor’s Calculations and Verifica¬ 
tions of Qualifying Losses.” 

(i) Disaster year and normal year 
production information for only those 
enterprises in which a loss occurred 
will be transposed from Form FmHA 
1945-22, “Certification of Disaster 
Losses,” for each crop grown in the 
disaster year and each livestock enter¬ 
prise maintained at the time of the 
disaster, to the appropriate places on 
Form FmHA 1945-26. The FmHA offi¬ 
cial completing Form FmHA 1945-26 is 
responsible for verifying loss informa¬ 
tion provided by the applicant when 
there is any question concerning the 
accuracy of such information. 

(ii) The gross dollar amount of pro¬ 
duction losses will be computed for 
each basic part of the farming oper¬ 
ation by calculating the value of the 
disaster year’s production and sub¬ 
tracting that amount from the calcu¬ 
lated production value in the normal 
year. Unit prices for agricultural com¬ 
modities and country average yields 
per acre and production per animal 
unit to be used in these calculations 
will be established by the FmHA State 
Director for the calendar year immedi¬ 
ately preceding the disaster year and 
distributed to all County Offices af¬ 
fected by the disaster. Those prices 
will be determined by averaging the 
market price for each commodity, for 
the calendar year immediately preced¬ 
ing the disaster, on a countywide basis, 
if available, or on a Statewide basis. If 
Statewide figures are not available, 
the State Director will consult with 
other agricultural agency representa¬ 
tives and agricultural leaders in the 
local area before establishing commod¬ 
ity prices. State Directors and Farmer 
Program Chiefs in adjoining States 
should consult each other before re¬ 
leasing the figures. These prices will 
be based on information provided by 
the State Crop and Livestock Report¬ 
ing Service, the State Office of the 
Statistical Reporting Service. USDA, 
or a similar State or Federal agency or 
body. 

(iii) The actual or net dollar amount 
of production losses sustained in each 
basic part of the farming operation 
will be determined by subtracting all 
compensatory disaster payments re¬ 
ceived or to be received, i.e. % crop in¬ 


surance claims settlements, ASCS dis¬ 
aster program payments or any other 
compensation for that enterprise 
which does not have to be repaid by 
the applicant, from the gross dollar 
amount of production losses (calculat¬ 
ed in paragraph (a)(2)(ii) of this sec¬ 
tion). 

(iv) The actual dollar loss in produc¬ 
tion for each basic part of the farming 
operation will be divided by the previ¬ 
ously calculated normal year’s gross 
income for that enterprise. This estab¬ 
lishes the percentage reduction in pro¬ 
duction from normal for that enter¬ 
prise. If the percentage loss in any 
basic part of the farming operation 
equals or exceeds 20 percent, the ap¬ 
plicant is eligible for EM loan assist¬ 
ance. 

(v) Once eligibility is established, the 
total production loss sustained by the 
applicant and directly attributable to 
the disaster is computed by adding to¬ 
gether the actual dollar amount of 
production losses of all single enter¬ 
prises, whether or not they constitute 
a basic part of the farming operation. 

(vi) The maximum production loss 
loan(s) is limited to the amount of the 
total production loss sustained by the 
applicant. Eligibility for production 
losses to a livestock enterprise(s) will 
usually be based on loss of feed crops 
to be fed and pasture to be grazed, and 
they should be calculated as crop 
losses rather than livestock losses. A 
livestock enterprise must be a basic 
part of the farming operation for 
losses to feed crops to qualify as pro¬ 
duction losses. 

(b) Physical losses. (1) Physical 
losses as reported by applicants on 
Form FmHA 1945-22, “Certification of 
Disaster Losses” will be verified 
through on-site inspections by FmHA 
personnel when practicable. 

(2) The claimed value of all physical 
losses due to disaster damage or de¬ 
struction must be supported by writ¬ 
ten estimates for the necessary repair 
or replacement requested. The value 
of the actual losses will be based on 
the market value at the time of the 
disaster for those losses claimed. 

(3) Physical loss loan funds can be 
used to pay for only contracted or 
hired labor and materials and supplies 
purchased. Labor, machinery, equip¬ 
ment, and materials contributed by 
the applicant or borrower will not be 
chargeable to the cost of necessary 
repair and replacement. 

(4) Damage to or destruction of 
nonessential buildings, structures or 
other items will not be repaired or re¬ 
placed with EM physical loss loan 
funds. Any insurance compensation re¬ 
ceived or to be received for such losses 
will be considered as compensation for 
losses to essential farm buildings, 
structures and other items which need 
to be repaired or replaced. 
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(5) The maximum physical loss 
loan(s) will be determined by subtract¬ 
ing all insurance claims and any other 
compensation received or to be re¬ 
ceived for physical disaster losses from 
the value of all actual physical losses 
caused by the disaster. 

(6) If, in addition to the maximum 
physical loss loan made under this 
subpart, an additional loan must be 
made to repair, restore or replace dam¬ 
aged or destroyed essential farm prop¬ 
erty, it will be processed as a major ad¬ 
justment loan under Subtitle A or 
Subtitle B of the Consolidated Farm 
and Rural Development Act. as appro¬ 
priate. 

(c) Maximum loss loan. This amount 
will be the sum of the maximum pro¬ 
duction loss loan(s) (paragraph 

(a) (2)(vi) of this section) and the maxi¬ 
mum physical loss loan(s) (paragraph 

(b) (5) of this section). 

§§ 1945.64-1945.65 [Reserved! 

§ 1945.66 Loan purposes. 

EM loans may be made for the fol¬ 
lowing purposes: 

(a) Loans for actual losses. (1) Loans 
may be made to applicants for the 
amount of actual loss as determined in 
§ 1945.63 and to pay expenses connect¬ 
ed with disaster damaged or destroyed 
farm property, or production enter¬ 
prises or both, resulting from the dis¬ 
aster. Actual loss loan funds must be 
used for an authorized EM loan pur¬ 
pose: however, any funds not needed 
to carry out the farm and home plan 
will be released to the borrower. Appli¬ 
cations for actual losses must be proc¬ 
essed within one calendar year after 
they are filed. 

(2) EM loans will not be made to 
flood and mudslide victims to repair or 
replace damaged or destroyed farm 
dwellings or farm service buildings and 
their contents in areas where “Nation¬ 
al Flood Insurance” is available, 
except as authorized in Subpart B of 
Part 1806 of this chapter (FmHA In¬ 
struction 426.2). 

(3) When an applicant has only 
housing losses and is eligible for an 
SBA physical loss loan in an area 
where SBA physical loss loans are 
available, only SBA will make the 
loans for restoration or replacement of 
farm housing. 

(4) Loans may be made to pay rea¬ 
sonable expenses customarily paid 
when obtaining, planning, and closing 
an actual loss loan, such as fees for 
legal, architectural and other techni¬ 
cal services which are required to be 
paid by the borrower, and which 
cannot be paid from other funds. Loan 
funds also may be used to pay the bor¬ 
rower’s share of social security taxes 
for labor hired by the borrower in con¬ 
nection with land and building devel¬ 
opment. 
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(b) Annual operating purposes. After 
an initial EM loan is made for annual 
operating purposes, subsequent EM 
loans may be made for annual operat¬ 
ing purposes, provided no more than 
five (5) annual subsequent EM loans 
are made per disaster and provided 
they are made within six (6) full calen¬ 
dar years after the disaster, to permit 
the borrower to return to normal 
credit sources. When more than one 
loan for annual operating purposes is 
made during the same production 
year, the loans will be treated as one 
loan. Borrowers who have paid their 
EM loans in full before the sixth (6th) 
annual operating loan period has ex¬ 
pired. and who cannot obtain suffi¬ 
cient credit elsewhere, may obtain an 
EM loan for annual operating pur¬ 
poses to satisfy their operating credit 
needs: Provided, The loan is made 
within the six (6) year period after the 
disaster. Annual loans for operating 
purposes may be made for: 

(1) Payment of annual operating ex¬ 
penses. 

(2) Payment of family living ex¬ 
penses. 

(3) Refinancing a small amount of 
debt. 

(4) Any other loan purpose author¬ 
ized under § 1945.66 (c)(2). 

(c) Major adjustments to the oper¬ 
ation. An EM loan may be made for 
the following purposes to sustain the 
operation and to overcome the finan¬ 
cial difficulties caused by the disaster. 
The resulting operation must be one 
w f hich does not substantially increase 
the overall size of the pre-disaster op¬ 
eration, does not realize a net farm 
income (gross income less annual farm 
operating expenses) substantially 
greater than that of the normal oper¬ 
ation conducted before the disaster, 
and is financially sound. Applications 
for loans may not be received for such 
purposes later than one full calendar 
year after the declaration or authori¬ 
zation date. 

(1) Real estate purposes (Subtitle A). 
The following are authorized real 
estate purposes, and EM loan funds 
may be used to: 

(i) Purchase real estate necessary to 
(these funds may be used in conjunc¬ 
tion with loss funds): 

(A) Replace land that cannot be re¬ 
stored due to the disaster: 

(B) Establish a site for farm dwell¬ 
ings and service buildings so that the 
applicant can relocate outside of a 
flood or mudslide prone area: and 

(C) Replace land necessary to re¬ 
store an effective operation w'hich was 
liquidated as a result of the disaster 
before an EM loan could be made. 

(ii) Construct, buy, or improve build¬ 
ings and facilities needed on the appli¬ 
cant’s farm, including: 

(A) The construction of an essential 
farm dwelling and service buildings of 
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modest design and cost, including 
facilities and structures for nonfarm 
enterprise uses or fish farming such as 
docks, fish hatcheries, shooting blinds, 
refreshment or marketing stands, 
processing or assembly plants, sales 
buildings, repair shops, lodging facili¬ 
ties, trailer parks, picnic areas, target 
ranges, tennis courts, shuffleboard 
courts, golf driving ranges, campsites 
and modest rental housing. 

(B) The improvement, alteration, 
repair, replacement, relocation, or pur¬ 
chase and transfer of such essential 
dwellings and service buildings, facili¬ 
ties, structures and fixtures that 
become part of the real estate or cus¬ 
tomarily pass with the farm when it is 
sold. This includes pollution control 
and energy saving devices. 

(C) The purchase and/or installation 
of water and sewage systems and ot her 
equipment, including pollution control 
and energy saving devices necessary to 
operate a farm and/or a nonfarm en¬ 
terprise: Provided, The items upon in¬ 
stallation become part of the real 
estate, or customarily pass with the 
farm when it is sold. 

(iii) Provide land and water develop¬ 
ment, pollution control and energy 
saving measures, acquire water sup¬ 
plies and rights, and promote the use 
and conservation essential to the oper¬ 
ation of the farm and any nonfarm en¬ 
terprise facilities. This includes provid¬ 
ing fencing, drainage and irrigation 
facilities, basic applications of lime 
and fertilizer, and facilities for land 
clearing. This also includes establish¬ 
ing approved forestry practices, fish 
ponds, trails and lakes, improving or¬ 
chards, and establishing and improv¬ 
ing permanent hay or pasture. Sources 
of w-ater may be located outside the 
land owned provided appropriate 
rights or easements are obtained to 
ensure that the water and rights will 
pass with the farm when it is sold. The 
funds for land and water development 
may include the costs of machinery 
and equipment needed to do the devel¬ 
opment only when the total cost of 
the development and machinery or 
equipment would not exceed the cost 
of contracting the work or hiring the 
labor and machinery needed to do it. 
Loan funds may be used to pay that 
part of the cost of facilities, improve¬ 
ments. and “practices” which will be 
paid for in connection with participa¬ 
tion in such programs as the Agricul¬ 
tural Conservation or Great Plains 
programs only when such costs cannot 
be covered by purchase orders or as¬ 
signments to material suppliers or con¬ 
tractors. If loan funds are advanced 
and the portion of the payment for 
which the funds were advanced is 
likely to exceed $1,000 the applicant 
will assign the payment to FmHA. 

(A) Funds may be used for develop¬ 
ment costs on land owned with defec- 
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tive title or on land in which the appli¬ 
cant owns an undivided interest and 
the situation differs from the one cov¬ 
ered by § 1945.62 (c)(3) providing: 

(1) There is adequate security for 
the loan, and 

( 2 ) The tract with defective title is 
not included in the appraisal report. 

(B) Funds may be used for the devel¬ 
opment cost of land leased by the ap¬ 
plicant if the following conditions are 
met: 

(1) The terms of the lease are such 
that there is reasonable assurance the 
applicant will have use of the improve¬ 
ment over its useful life; 

(2) A written lease provides for pay¬ 
ment. to the tenant or assignee, for 
any unexhausted value of the im¬ 
provement if the lease is terminated; 
and 

( 3 ) There is adequate security for 
the loan. 

(iv) Refinance secured and unse¬ 
cured debts, including FmHA debts, 
when: 

(A) The applicant’s present creditors 
will not furnish credit at rates and 
terms the applicant can meet; and 

(B) The County Supervisor, by con¬ 
tracting the appropriate lender, veri¬ 
fies and documents either in the run¬ 
ning record or by letter from the 
lender, the need to refinance all se¬ 
cured debts and major unsecured 
debts. The unpaid balance of the debts 
to be refinanced will also be verified. 

(v) Pay reasonable expenses custom¬ 
arily paid when obtaining, planning, 
making and closing a loan made for 
real estate purposes, such as fees for 
legal, architectural and other techni¬ 
cal services, which are required to be 
paid by the borrower, and which 
cannot be paid from other funds. Loan 
funds also may be used to pay the bor¬ 
rower’s share of Social Security taxes 
for labor hired by the borrower in con¬ 
nection with land and building devel¬ 
opment. 

(vi) Finance a nonfarm enterprise 
when it will provide another source of 
necessary income even though the 
owned acreage for such enterprise is 
not physically located on the farm¬ 
land. 

(vii) Pay the first year premium for 
required insurance on buildings on the 
property which are to serve as security 
for the loan. Buildings will be insured 
in accordance with Subpart A of Part 
1806 of this chapter (FmHA Instruc¬ 
tion 426.1). except when the appraisal 
report shows that the land alone ade¬ 
quately secures the loan. However, the 
applicant will be encouraged to take 
property insurance on essential build¬ 
ings to protect the applicant’s own in¬ 
terest. Borrowers eligible for insurance 
under the National Flood Insurance 
Act of 1968 will be advised of its avail¬ 
ability in accordance with Subpart B 
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of Part 1806 of this chapter (FmHA 
Instruction 426.2). 

(viii) Finance real estate improve¬ 
ments or repairs when an EM loan is 
made to a tenant provided: 

(A) The loan approval official deter¬ 
mines that the applicant has reason¬ 
ably secure tenure for a long enough 
period to enable the tenant to realize 
adequate benefits to justify the ex¬ 
penditures. 

(B) A written lease provides for pay¬ 
ment, to the tenant and the tenant’s 
assignees, for any unexhausted value 
of the improvement upon termination 
of the lease. 

(C) Not more than $50,000 is loaned 
to a tenant for real estate improve¬ 
ment, repairs, or for refinancing unse¬ 
cured debts clearly incurred for such 
purposes. 

(D) The County Supervisor makes 
the following determinations before a 
loan is made to a tenant for real estate 
improvements: 

(1) EM loans will not be needed year 
after year to make substantial real 
estate improvements. 

(2) The applicant is likely to contin¬ 
ue to operate the farm for a sufficient 
period of time and under such terms 
as will yield a reasonable return on the 
Investment. 

(2) Operating purposes (Subtitle B). 
The following are authorized operat¬ 
ing purposes and EM loan funds may 
be used to: 

(i) Purchase machinery and equip¬ 
ment, livestock, poultry, fur bearing 
and other farm animals, aquatic or¬ 
ganisms. worms, birds, tools, bees, and 
supplies or to purchase an individual’s 
or entity’s undivided interest in such 
items, and pay costs incidental to reor¬ 
ganizing the farming system for a 
sound operation. 

(ii) Purchase and repair essential 
home equipment and furnishings, and 
pay for family living expenses and 
home equipment repairs required by 
the applicant family to sustain itself 
in a reasonably satisfactory manner. 

(Hi) Refinance secured and unse¬ 
cured debts, including FmHA debts. 

(iv) Purchase milk base, either with 
or without cows, when such action is 
necessary to assure the borrower a sat¬ 
isfactory market for dairy production. 

(v) Purchase grazing licenses, per¬ 
mits. or rights which can be validly 
sold and transferred. 

(vi) Augment and improve existing 
water supplies in order to alleviate the 
adverse effects of drought and other 
natural disasters. 

(vii) Purchase membership and stock 
in a farm purchasing, marketing, or 
service-type cooperative associations, 
including grazing associations. 

(viii) Pay a creditor in any one year 
an amount not to exceed 20 percent of 
the appraised market value of the es¬ 
sential farm and nonfarm equipment 


under prior lien to that creditor, or 20 
percent of the amount owed to such 
creditor, whichever is less. 

(ix) Purchase a franchise, contract, 
or privilege when necessary to the op¬ 
eration of the planned enterprise. 

(x) Make a partial payment on crop 
storage and drying facilities when the 
Commodity Credit Corporation, 
through the ASCS, is providing the 
rest of the credit under the Commod¬ 
ity Credit Corporation Farm Storage 
and Drying Equipment Loan Program. 

(xi) Pay reasonable expenses cus¬ 
tomarily paid when obtaining, plan¬ 
ning and closing a loan made for oper¬ 
ating purposes, such as fees for legal, 
architectural and the technical serv¬ 
ices which are required to be paid by 
the borrower and which cannot be 
paid from other funds. Loan funds 
also may be used to pay the borrower’s 
share of Social Security taxes for the 
labor hired by the borrower in connec¬ 
tion with land and building develop¬ 
ment. 

§ 1945.67 Loan limitations and special 
provisions. 

(a) Insured and guaranteed loan 
making. An insured EM loan will not 
be made simultaneously with a guar¬ 
anteed EM loan or vice versa. 

(b) Refinancing guaranteed loans. 
An insured loan will not be made to re¬ 
finance a guaranteed loan, except 
when the following conditions are met: 

(1) The circumstances causing the 
need to refinance were beyond the 
borrower’s control. 

(2) Refinancing is in the best inter¬ 
est of the Government. 

(c) Subsequent EM loans. Subse¬ 
quent EM loans may be made for the 
same purposes and under the same 
conditions as an initial EM loan under 
the following conditions. 

(1) When the applicant did not 
obtain a loan for the amount of the 
maximum loss loan authorized as re¬ 
flected by the loss statement filed, the 
applicant may be considered for a sub¬ 
sequent loan within one year after the 
statement is filed, based on the initial 
application, for all or a portion of the 
loss balance not requested initially. 

(2) Subsequent loans for reorganiza¬ 
tion of the farming operation made 
under § 1945.66(c) may only be made 
within one full calendar year after the 
declaration or authorization date. 

(3) New appraisal of real estate re¬ 
ports are not required if the appraisal 
report in the file is not over two years 
old, unless the approval official re¬ 
quests a new appraisal report or unless 
significant changes in the market 
value of real estate have occurred in 
an area within the two year period. 
Any changes in the value of real estate 
or chattel security will be recorded, 
dated and initialed by the authorized 
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appraiser on the appropriate appraisal 
reports in the file. 

§ 1915.68 Rates and terms. 

(a) Interest rates. Interest on the ini¬ 
tial advance will accrue from the date 
of the promissory note. Interest on 
other advances will accrue from the 
date of the loan check for each such 
advance. Interest rates are specified in 
Subpart A of Part 1810 of this chapter 
(FmHA Instruction 440.1 Exhibit B. a 
copy of which is available at any 
FmHA office). 

(b) Terms of loans. Loans will be 
scheduled for repayment at such time 
as the FmHA approval official may de¬ 
termine. consistent with the purpose 
of and need for the loan, and in ac¬ 
cordance with the useful life of the se¬ 
curity and the repayment ability of 
the applicant as reflected in the com¬ 
pleted Form FmHA 431-2, “Farm and 
Home Plan." There must be at least 
an annual installment unless a defer¬ 
ment of principal and/or interest is 
authorized in accordance with para¬ 
graph (c)(4) of this section. 

(1) Operating purposes, (i) Loan 
terms for items financed under 
§ 1945.66(b) or §1945.66(0(2) of this 
Subpart will be for a period not to 
exceed 7 years. Loans may be sched¬ 
uled for a longer repayment period if 
the FmHA approval official deter¬ 
mines that the needs of the applicant 
justify a longer repayment period. 
Such period may be approved as war¬ 
ranted but cannot exceed 20 years. 
Generally, real estate will be needed 
as security when the longer repay¬ 
ment period is authorized. When the 
longer period is used, rescheduling is 
not authorized to extend beyond 20 
years from the date of the original 
note. 

(ii) Advances for annual recurring 
operating expenses, or for paying bills 
incurred for such purposes for the op¬ 
erating or crop year being financed 
will be scheduled for payment when 
the principal income from the year’s 
operations is normally received. 

(iii) Advances to purchase or pro¬ 
duce feed for productive livestock or 
livestock to be fed for the market, or 
to pay bills incurred for such purposes 
for the crop year being financed will 
be scheduled for repayment when the 
principal income from the sale of such 
livestock or livestock products can be 
expected. 

(iv) When conditions warrant, in¬ 
stallments may vary in amount. How¬ 
ever, the final installment will not be 
larger than the amount which can 
then be financed with other agricul¬ 
tural lenders or be repaid within a re¬ 
scheduled period of not to exceed 7 
years. The applicant must be advised 
before the loan is closed that FmHA 
will review each case at the end of the 
initial loan term to determine if res¬ 
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cheduling is warranted. There is no 
obligation for FmHA to continue with 
the borrower after the expiration of 
the initial loan term. 

(2) Real estate purposes. Loans made 
to pay for actual losses to real estate 
and loans made for the purposes set 
out in § 1945.66(c)(1) will be scheduled 
for repayment in not to exceed 40 
years. 

(c) Consolidation, rescheduling , rea- 
mortizing and deferral.— (1) General 
requirements. All borrowers are ex¬ 
pected to repay their EM loans accord¬ 
ing to the planned repayment sched¬ 
ule. However, circumstances may arise 
which will not permit borrowers to 
pay as scheduled or to refinance their 
loans. Loan approval officials are au¬ 
thorized to consoldiate, reschedule, 
reamortize or defer loans, up to the 
limitation on their approval authority 
set out in Subpart A of Part 1901 of 
this chapter. When the loan approval 
official determines that consoldiatiorn 
rescheduling, reamortization, or defer¬ 
ral will assist in the orderly collection 
of an EM loan, the loan approval offi¬ 
cial may take such action: Proinded: 

(1) The borrower meets the eligibil¬ 
ity and security requirements for an 
initial loan as set forth in § 1945.62 
and § 1945.89; 

(ii) Such action is not used in lieu of 
or to delay liquidation; 

(iii) Such action is not taken just to 
remove a delinquency; 

(iv) Such action is not taken to cir¬ 
cumvent FmHA’s graduation require¬ 
ments; 

(v) The borrower's account is not 
being serviced by the Office of the 
General Counsel (OGC) or the D.S. 
Attorney, and there are no plans to 
have the account serviced by either of 
these offices in the near future; 

(vi) The County Supervisor deter¬ 
mines that the borrower is making sat¬ 
isfactory progress; and 

(vii) The borrower is cooperating in 
servicing the account and is maintain¬ 
ing the security. 

(2) Consolidation and rescheduling. 
EM loans made for operating purposes 
may be consolidated or rescheduled 
subject to the following conditions: 

(I) An EM actual loss loan will not be 
consolidated with other EM loans. 

(ii) EM loans will be consolidated 
only with other EM loans. All out¬ 
standing EM loans may be consoli¬ 
dated so that only one note has to be 
serviced. 

(Ui) Any EM loan made for an oper¬ 
ating purpose (annual operating and 
major adjustment loans for operating 
Subtitle B purposes) in existence at 
the time another loan is made for the 
same purpose may be consolidated and 
rescheduled when it is in the best in¬ 
terests of the borrower and the Gov¬ 
ernment. 
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(iv) An EM loan scheduled to be 
repaid in more than 7 years will not be 
consolidated with other EM loans. 

<v) An EM loan may also just be re¬ 
scheduled when it is in the best inter¬ 
ests of the borrower and the Govern¬ 
ment. r 

(3) Reamortization. EM loans made 
for real estate purposes may be rea¬ 
mortized subject to the following con¬ 
ditions: 

(i) Reamortization will enable the 
borrower to continue farming. 

(ii) The borrower is unable to pay on 
schedule for reasons beyond the bor¬ 
rower’s control or the borrower has 
made and implemented a plan to cor¬ 
rect any deficiencies in the farming 
operation and improvements have 
been documented by the County Su¬ 
pervisor. 

(iii) A Farm and Home Plan shows 
that the reamortized installments can 
be repaid. 

(4) Deferral Installments on EM 
loans, including loans which are con¬ 
solidated. rescheduled or reamortized. 
may be deferred. 

(i) General requirements. Deferred 
payments may be authorized if the fol¬ 
lowing conditions exist: 

(A) A Farm and Home Plan and, if 
appropriate, a Business Analysis-Nona- 
gricultural Enterprise, show loan in¬ 
stallments cannot be repaid according 
to schedule. 

(B) The County Supervisor deter¬ 
mines that deferral will enable the 
borrower to remain on the farm and 
continue farming. 

(C) A typical Farm and Home Plan 
and if appropriate, a Business Analy- 
sis-Nonagricultural Enterprise, for a 
full calendar year following the defer¬ 
ral period indicate that full install¬ 
ments can be paid if normal conditions 
exist. 

(D) If appropriate, a Long-time 
Farm and Home Plan is prepared. 

(E) If appropriate, development and 
improvements have been provided for 
on Form FmHA 424-1. “Development 
Plan.” 

(ii) Scheduling and repaying de¬ 
ferred installments. 

(A) Up to three installments may be 
deferred, but in no case will the defer¬ 
ral extend beyond the final due date 
of the note. Full payments will be 
scheduled at the earliest date the 
Farm and Home Plan indicates they 
can be paid. 

(B) Borrowers will be advised that 
they are expected to repay ail interest 
due on their loans. Some interest will 
be paid each year during the deferral 
period 

(C) Borrowers will be advised that 
they are expected to make payments 
as soon as they have repayment abili¬ 
ty, even though the deferral period 
has not expired. 
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(D) In all cases Form FmHA 1940- 
17, “Promissory Note/' will be execut¬ 
ed by the borrower(s) indicating 
annual payments to be made during 
the deferral period. Annual payments 
of at least a partial payment of inter¬ 
est will be scheduled and payments 
will be determined in accordance with 
repayment ability as indicated on 
Table K of Form FmHA 431-2, “Farm 
and Home Plan.” Deferred interest 
will not be capitalized. See the FMI 
for instructions on calculating install¬ 
ments to be paid after the deferred 
period. 

(5) Terms— (i) Consolidation. All EM 
loans made for operating purposes will 
be repaid over a period consistent with 
the borrower’s repayment ability, but 
not in excess of 7 years from the date 
of the consolidation. 

(ii) Rescheduling. Outstanding EM 
loans made for operating purposes 
may be rescheduled for payment over 
a period not in excess of 7 years from 
the date of the rescheduling except in 
special cases authorized in § 1945.68 
(b)(1), where a longer term is needed, 
initial EM loans for operating pur¬ 
poses may be rescheduled for up to 20 
years from the date of the original 
note. 

(iii) Reamortization. For EM loans 
made for real estate purposes and se¬ 
cured by real estate, the unpaid bal¬ 
ance may be reamortized for up to 40 
years from the date of the original 
note, provided the useful life of the se¬ 
curity is adequate to protect FmHA’s 
interests. When the original repay¬ 
ment terms are altered, it may be nec¬ 
essary to obtain a new mortgage from 
the borroweds) to continue FmHA’s 
lien priority. The advice of OGC will 
be obtained on a State-by-State basis 
and implemented through State sup¬ 
plements to provide for such new nort- 
gages where required, and to further 
provide instructions on whether the 
original mortgage should be released. 

(6) Interest rate. The interest rate 
for consolidated, rescheduled, or rea¬ 
mortized loans is the current loan rate 
in effect at the time of consolidation, 
rescheduling, or reamortization. 

(7) Processing consolidation, resche¬ 
duling, reamortization and/or defer¬ 
ment These functions will be per¬ 
formed in accordance with the FMI to 
Form FmHA 1940-17. If the County 
Office does not have possession of the 
original note or assumption agree¬ 
ment, the County Supervisor will ask 
the Finance Office to return the origi¬ 
nal form so it is in the County Office 
before Form FmHA 1940-17 is proc¬ 
essed. 

(8) Disposition of promissory notes. 

The original and County Office copy 
of all notes that are consolidated, re¬ 
scheduled, reamortized or deferred 
will be stamped “CONSOLIDATED,” 
"RESCHEDULED,” “REAMOR- 
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TIZED,” or “DEFERRED.” as appro¬ 
priate. by the County Office. The 
original note will be filed with Form 
FmHA 452-1 or Form FmHA 452-2 
and the copy filed in the borrower's 
case file. When consolidated, resched¬ 
uled, reamortized or deferred note(s) 
have been paid in full or otherwise sat¬ 
isfied. the note will be handled in ac¬ 
cordance with the provisions of Parts 
1861 and 1864 of this Chapter (FmHA 
Instructions 451.1 and 456.1, respec¬ 
tively). 

(d) Graduation. Borrowers are ex¬ 
pected to graduate when they are able 
to obtain their needed credit from con¬ 
ventional sources. All borrowers will 
be advised that their loans will be re¬ 
viewed for graduation by FmHA. 
Loans for operating purposes will be 
reviewed five years after they are 
made and every other year thereafter. 
Loans for real estate purposes will be 
reviewed ten years after they are 
made and every other year thereafter. 
Borrowers will also be advised that 
they will be required to refinance if 
other satisfactory credit is available to 
them even though their loans have 
not fully matured. 

§ 1945.69 Security requirements. 

(a) Security. (1) The County Super¬ 
visor is responsible for seeing that the 
proper security is given and main¬ 
tained and the security instruments 
have been properly recorded to pro¬ 
tect the interest of the Government. 

(2) Except for the modifications con¬ 
tained in paragraph (c) (1) of this sec¬ 
tion, security must be of such a nature 
that repayment of the loan is reason¬ 
ably assured considering the appli¬ 
cant's integrity and management abili¬ 
ty, soundness of the applicant's oper¬ 
ation, and the applicant’s prospective 
earnings. Security may include, but is 
not limited to the following: Land, 
buildings, machinery, equipment, fur¬ 
niture, fixtures, inventories, accounts 
receivable, cash or special cash collat¬ 
eral accounts, personal and corporate 
guarantees, marketable securities, 
cash surrender value of life insurance 
and assignments of leases or leasehold 
interests, revenues, patents and copy¬ 
rights. In unusual cases, the loan ap¬ 
proval official may require a co-signer 
or a pledge of security. Generally a 
pledge of security in lieu of a co-signer 
is preferable. 

(3) A lien will not be taken on prop¬ 
erty that cannot be made subject to a 
valid lien, nor will a lien be taken on 
subsistence livestock, household goods, 
and small tools and small equipment 
such as handtools, power lawn mowers 
and other items of like type not 
needed for security purposes. A lien on 
feed crops does not have to be taken if 
the crops produced by the borrower 
are used to feed livestock, other than 


livestock being fed for market, and the 
loan is otherwise well secured. 

(b) Personal and corporate guaran¬ 
tees. (1) Personal guarantees from 
members of cooperatives, stockholders 
of corporations, or partners or part¬ 
nerships usually will be required. 
Guarantees from principals of parent, 
subsidiary, or affiliated companies 
may also be required. Guarantees will 
be required in an amount which rea¬ 
sonably assures repayment of the loan 
and provides sufficient security. 

(2) An exception to the requirement 
for personal guarantees or entity guar¬ 
antees may be granted by FmHA if 
the proposed guarantors provide writ¬ 
ten evidence that they cannot provide 
such guarantees due to other existing 
contractual obligations or legal restric¬ 
tions. For those applicants providing 
documented evidence of successful op¬ 
erations for the past three years, guar¬ 
antees will be obtained as determined 
by FmHA. 

(3) If a review of all credit factors in¬ 
dicates the need for additional secu¬ 
rity, FmHA may require personal and 
corporate guarantees in addition to 
those listed in paragraph (b)(1) of this 
section. FmHA also may require that 
such guarantees be secured. Any secu¬ 
rity referred to in paragraph (a) (2) of 
this section may be used to secure the 
guarantees. 

(4) Guarantors of applicants will: 

(i) In the case of personal guaran¬ 
tees, provide current financial state¬ 
ments (not over 60 days old at time of 
filing), signed by the guarantors and 
disclosing community or homestead 
property. 

(ii) In the case of corporate guaran¬ 
tees, provide current financial state¬ 
ments (not over 90 days old at time of 
filing), certified by an officer of the 
corporation. 

(c) Additional requirements. If the 
present market value of the security is 
not at least equal to the amount of the 
loan, the applicant’s repayment ability 
may be considered by the loan approv¬ 
al official in determining whether the 
loan should be made. When the appli¬ 
cant’s repayment ability is so consid¬ 
ered and indicates the loan should be 
made, the following conditions must 
be met: 

(1) The value of the security has de¬ 
clined due to temporary economic con¬ 
ditions. 

(2) The applicant's typical year oper¬ 
ating plan Indicates an ability to repay 
the loan in full within the proposed 
repayment period. 

(3) The applicant will give a lien on 
all available security. 

(4) Life insurance will be provided 
for the individual borrower or for the 
principals and key employees of an 
entity borrower and will be assigned or 
pledged to FmHA. This life insurance 
may be decreasing term insurance. A 
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schedule of life insurance available as 
security for the loan will be included 
as part of the application. 

<d) Operating purposes. (1) Annual 
operating loans will be secured by a 
first lien on the crop or livestock or 
both, being financed with EM loan 
funds plus enough other security, in¬ 
cluding personal property, real estate 
and crop insurance, to assure that the 
Government's financial interest will be 
protected. When the applicant can 
provide no security other than a first 
lien on the crop or livestock or both, 
the amount of the loan will be limited 
to the greater of $100,000 or one-half 
of the estimated gross farm income 
planned as shown on Form FmHA 
431-2, “Farm and Home Plan,” or as 
shown on another acceptable plan of 
operation based on normal production 
and prices authorized by the State Di¬ 
rector for developing annual farm 
plans within the State. When an EM 
borrower who is indebted for an 
annual operating loan needs a subse¬ 
quent EM loan for annual operating 
purposes during the current calendar 
year to complete that year’s farming 
operation and protect the Govern¬ 
ment’s financial interest which is se¬ 
cured only by a first lien on the crop 
or livestock or both, the $100,000 or 
fifty (50) percent gross income re¬ 
quirement will not apply, provided the 
loan is otherwise sound and proper. 

(2) Loans, including annual operat¬ 
ing loans, made for the purposes au¬ 
thorized in §§ 1945.66(b) or 1945.66(c) 
(2) of this Subpart will be secured by a 
lien on sufficient equity in livestock, 
crops, equipment and machinery (in¬ 
cluding essential trucks and auto¬ 
mobiles) and, if necessary, other per¬ 
sonal property to protect the Govern¬ 
ment’s interest. A lien on part or all of 
the real estate owned by the applicant 
may be taken as additional security, if 
the lien is needed to protect the inter¬ 
est of the Government. When the ap¬ 
plicant can provide no security other 
than a first lien on crops or livestock 
or both, the policy ofltiined in 
§ 1945.69(d)(1) will apply. If the appli¬ 
cant has enough equity in real estate 
to secure the entire amount of the 
loan, no additional security is needed. 
A second crop lien may be taken when 
deemed necessary to assure repayment 
of the loan. 

(3) Loans only for the acquisition of 
memberships or the purchase of stock 
in cooperative associations may be 
made on the basis of the borrower’s 
promissory note without taking secu¬ 
rity except as follows: 

(i) An assignment, pledge, or other 
security interest in stock or other evi¬ 
dence of membership will be obtained 
provided it has security value. A secu¬ 
rity interest also may be taken on sig¬ 
nificant amounts of dividends to be re¬ 
ceived from stock, memberships, or pa¬ 
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tronage, or on undivided profits and 
other holdings. The security interest 
will be in the form of an assignment, 
pledge, or other instrument and will 
be taken on forms and in the manner 
approved by OGC. Stock certificates 
and similar security w ill be kept in the 
County Office. A notation will be 
made on Form FmHA 405-1, “Manage¬ 
ment System Card-Individual,” show¬ 
ing that such security has been re¬ 
tained. 

(ii) In individual cases, loan approval 
officials may require a lien on crops or 
chattels as security for a loan made 
for the acquisition of a membership or 
stock if they determine that such 
action is necessary to protect the 
FmHA interest. 

(4) The advice of OGC will be ob¬ 
tained as to how to perfect a security 
interest when milk base and grazing 
permits are financed or taken as secu¬ 
rity. 

<5) General intangibles, accounts, or 
contract rights may be taken as secu¬ 
rity for production loss loans made to 
contract feeders, tenants with share- 
lease arrangements, or other farmers 
with similar arrangements: National 
Office approval should be obtained 
before taking such things as security 
for a loan. 

(e) Real estate purposes. Loans for 
the purposes authorized in 
§ 1945.66(cXl) will be secured by a lien 
on real estate. However, if the appli¬ 
cant does not have sufficient equity in 
the real estate to secure the entire 
amount of the loan, a lien also will be 
taken on personal property, plus, if 
necessary, a second lien on crops or 
livestock. An EM loan made to a 
tenant with a long-term lease will be 
secured by a lien on a transferable 
leasehold. 

(f) Abbreviated appraisals. An abbre¬ 
viated appraisal is one which is com¬ 
pleted in accordance with subpara¬ 
graph (2)<i) of this paragraph. See 
§ 1945.75 for instructions on complete 
appraisals. Loans may be approved 
when an abbreviated appraisal is made 
of the property being taken as security 
for the loan provided: 

(1) The loan approval official deter¬ 
mines that the applicant’s equity in 
the security property will fully secure 
the EM loan. 

(2) When abbreviated appraisals are 
prepared: 

(i) For real estate, the following por¬ 
tions of Form FmHA 422-1. “Appraisal 
Report—Farm Tract.” will be complet¬ 
ed: The heading of the report. Item A 
of Part 1, Part 2. Part 3. Part 6, Part 7. 
and Part 8. The report will be signed 
and dated by an FmHA authorized ap¬ 
praiser. 

(ii) For chattel property. Form 
FmHA 440-21, “Appraisal of Chattel 
Property." will list and identify and 
show the value of each chattel item 
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and items A through E will be com¬ 
pleted. 

(g) Combination of real estate and 
chattel security. When an EM loan is 
to be secured by a lien on real estate 
or a combination of real estate and 
chattels, the security will be consid¬ 
ered “basic security.” However, not¬ 
withstanding the definition in 
§ 1945.54 (a) (30). when chattels are 
primarily relied upon as security and 
real estate is taken only as additional 
security to better protect the Govern¬ 
ment’s interest in instances in which 
the amount of the loan does not 
exceed the value of the primary chat¬ 
tel security by more than $10,000. the 
additional real estate security will not 
be considered basic security. For all 
loans over $25,000 when real estate is 
taken as basic security, title clearance 
is required. For loans of $25,000 or 
less . and for loans for which real 
estate is taken as additional security, 
only a certification of ownership and 
verification of equity in real estate is 
required. Certification of ownership 
may be accepted in the form of a nota¬ 
rized affidavit from the applicant stat¬ 
ing who is the owner of record of the 
real estate in question and acknowl¬ 
edging all known debts, with balances 
owed, against the real estate. When¬ 
ever the County Supervisor is uncer¬ 
tain of the ownership of or debts 
against the real estate security, and in 
all cases where loans are made to co¬ 
operatives. corporations or partner¬ 
ships. a title search is required. 

(h) Purchase contracts. If the real 
estate offered as security is held under 
a purchase contract, the following con¬ 
ditions must exist: 

(1) The applicant must be able to 
provide mortgageable interest in the 
real estate. 

(2) The applicant and the purchase 
contract holder must agree in writing 
that any insurance proceeds received 
for real estate losses will be used only 
to replace or repair the damaged real 
estate improvements which are essen¬ 
tial to the farming operation, used for 
other essential real estate improve¬ 
ments or paid on the EM loan or on 
any prior real estate indebtedness in¬ 
cluding the purchase contract. If nec¬ 
essary. the applicant will negotiate 
with the purchase contract holder to 
arrive at a new contract without any 
provisions objectionable to FmHA. 

(3) If a satisfactory contract of sale 
cannot be negotiated or the purchase 
contract holder refuses to enter into 
the agreement described in paragraph 
(hX2) of this section, the applicant 
will make every effort to refinance the 
existing purchase contract. If the ap¬ 
plicant cannot obtain refinancing from 
another source, an EM loan will be 
considered to include funds to pay off 
the contract and improve the proper¬ 
ty. 
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(4) If the conditions set out in para¬ 
graphs (h) (1), (2) and (3) of this sec¬ 
tion exist and an EM loan is approved, 
it can be closed: Provided, The FmHA 
escrow agent or designated attorney 
determines that: 

(i) The purchase contract is not sub¬ 
ject to summary cancellation on de¬ 
fault and does not contain any other 
provisions which might jeopardize 
either the Government’s security posi¬ 
tion or the borrower’s ability to repay 
the loan. 

(ii) The contract holder must agree, 
in writing to give FmHA notice of any 
breach by the purchaser, and must 
also agree to give FmHA the option to 
rectify the conditions which amount 
to a breach within thirty days. The 
thirty days begin to run on the day 
FmHA receives written notice of the 
breach. 

(i) Prior liens which may jeopardize 
the Government's security position. If 
any prior liens against real estate of¬ 
fered as security contain future ad¬ 
vance provisions or other provisions 
which might jeopardize the security 
position of the Government or the ap¬ 
plicant's ability to meet the obliga¬ 
tions of these prior liens and to pay 
the EM loan, the prior lienholders in¬ 
volved must agree in writing, before 
the loan is closed, to modify, waive, or 
subordinate such objectionable provi¬ 
sions to the interest of the Govern¬ 
ment. However, the Government’s lien 
may be subject to the lien of another 
creditor for amounts advanced or to be 
advanced for annual operating and 
family living expenses for the operat¬ 
ing or calendar year. The County Su¬ 
pervisor will determine if the creditor 
will be required to execute Form 
FmHA 441-13, “Division of Income 
and Nondisturbance Agreement,” or a 
similar form approved by the Office of 
the General Counsel (OGC). 

(j) Circumstances under which ad¬ 
vance notice of foreclosure or assign¬ 
ment is required. When a junior lien 
on real estate is to be taken as security 
for a loan in States where a prior lien¬ 
holder may foreclose the security in¬ 
strument under power of sale or other¬ 
wise and extinguish junior liens of pri¬ 
vate parties without giving junior lien¬ 
holders actual notice of the foreclo¬ 
sure proceedings, the prior lienholder 
must agree in writing to give FmHA 
advance notice of foreclosure or as¬ 
signment of the mortgage. 

(k) Insurance. If essential insurable 
buildings are located on the property, 
or if new buildings are to be erected or 
major improvements are to be made to 
existing buildings, the applicant will 
provide adequate property insurance 
coverage at the time of the loan clos¬ 
ing or as of the date materials are de¬ 
livered to the property, whichever is 
appropriate. However, when the real 
estate appraisal report shows that the 
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present market value of the land after 
deducting the value of buildings 
shown on the report exceeds the 
amount of the debt (including the EM 
loan) and the owner has equity equal 
to or exceeding the amount of the 
debt (including the EM loan), real 
property insurance will not be re¬ 
quired. However, the applicant will be 
encouraged to obtain such insurance if 
the applicant does not already have it 
to protect the applicant’s interest. If 
insurance claims for loss or damage to 
buildings to be replaced or repaired 
with loan funds are outstanding at the 
time the loan is approved, the appli¬ 
cant will be required to agree in writ¬ 
ing that when settlement is made the 
proceeds of such claims will be used 
for replacement or repair of buildings, 
application on debts secured by prior 
liens, or application on the EM loan. 

(l) Hazard insurance. Hazard insur¬ 
ance with a standard mortgage clause 
naming FmHA as beneficiary is re¬ 
quired for every loan made. The mini¬ 
mum amount of insurance required is 
the lesser of the replacement cost of 
the property being insured or the 
amount of the loan. 

(m) Special security requirements 
where personal possessions or home 
furnishings are involved. Loan 
amounts borrowed for repair or re¬ 
placement of personal possessions and 
home equipment or furnishings will be 
secured by a lien(s) on crops, aquatic 
organisms, livestock, farm machinery, 
essential trucks or automobiles, and/ 
or farm real estate. 

(n) Crop insurance. Loan approval 
officials may require the borrower to 
carry Federal or other types of crop 
insurance with an assignment to 
FmHA during the repayment period of 
the EM loan if such insurance is avail¬ 
able in the county. This decision 
should be based on the amount and 
type of security, other than crops, 
that the borrower can provide. Howev¬ 
er , when only a crop lien is taken as 
security for an EM loan , the borrower 
will be required to carry Federal or 
other type of crop insurance during 
the repayment period of such loan if 
such insurance is available. An assign¬ 
ment of Federal Crop Insurance pro¬ 
ceeds will be prepared on Form FCI- 
20, “Collateral Assignment.” furnished 
by the local representative of the Fed¬ 
eral Crop Insurance Program. The as¬ 
signment must be approved by the 
Federal Crop Insurance Corporation. 
An assignment of crop insurance pro¬ 
ceeds is not required when the crop in¬ 
surance policy contains a standard 
mortgage clause naming FmHA as 
mortgagee or secured party. 

(o) Indian trust lands. EM loans 
which are secured by trust or restrict¬ 
ed land will be handled as follows: The 
United States Department of Agricul¬ 
ture (USDA) and the Department of 


the Interior have agreed that FmHA 
loans which are to be secured by real 
estate liens may be made to Indians 
holding land in severalty under trust 
patents or deeds containing restric¬ 
tions against alienation, subject to 
statutes under which they may, with 
the approval of the Secretary of the 
Interior, give valid and enforceable 
mortgages on their land. These stat¬ 
utes include, but are not limited to, 
the Act of March 29, 1956 (70 Stat. 
62). When a lien is to be taken on trust 
or restricted property in connection 
with a loan to be made or insured by 
FmHA, the local representatives of 
the Bureau of Indian Affairs (BIA) 
will furnish requested advice and in¬ 
formation with respect to the property 
and each applicant. The FmHA State 
Director should arrange with the Area 
Director or other appropriate local of¬ 
ficial of the BIA as to the manner in 
which the information will be request¬ 
ed and furnished. A State supplement 
will be issued to prescribe the actions 
to be taken by FmHA personnel to im¬ 
plement the making of loans under 
these conditions. 

(p) Taking security instruments. The 
taking and filing of security instru¬ 
ments will be in accordance with Sub¬ 
part B of Part 1941 of this Chapter 
(chattels and crops) and with 
§§ 1945.69 (e), (g) and (h) and § 1945.89 
(a) (real estate). The borrower must 
have marketable title to the property 
which secures the loan and FmHA 
must ascertain that when the security 
instruments are filed, no suits are 
pending or threatened which would 
adversely affect the interest of the 
borrower. 

(q) Exceptions to security require¬ 
ments. The loan approval official may 
make an exception to the security re¬ 
quirements if all of the following con¬ 
ditions are met: 

(1) Adequate security is not available 
because of the disaster. 

(2) The applicant offers all available 
security the value of some or all of 
which may have been lessened due to 
the disaster. 

(3) The security is adequate, in view 
of the applicant's repayment ability as 
assessed by the loan approval official, 
to secure the loan. 

(r) Signatures of members . share¬ 
holders and partners of cooperatives . 
corporations and partnerships. (1) 
When the applicant is a farm coopera¬ 
tive, the promissory note will be ex¬ 
ecuted so as to evidence the liability of 
the cooperative as well as each 
member as an Individual. This will be 
accomplished by typing the name of 
the cooperative above the space pro¬ 
vided for signatures and having the 
note executed by each member of the 
cooperative both as a member and as 
an individual. To evidence the liability 
of the cooperative, the words 'As 
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Members” will by typed immediately 
beneath the name of the cooperative 
and each member will sign thereunder. 
To evidence the members’ liability as 
individuals, the w r ords “As Individuals” 
will be typed at the top of the blank 
space to the left of the lines for signa¬ 
tures, and each member will sign 
thereunder. 

(2) When the applicant is a corpora¬ 
tion. the promissory note will be ex¬ 
ecuted by the corporation acting 
through its authorized officials. To 
evidence the principal stockholders’ li¬ 
ability as individuals, each principal 
stockholder will sign the note except 
in unusual circumstances including 
legal disability or absence from the 
country. 

(3) When the applicant is a partner¬ 
ship, the promissory note will be ex¬ 
ecuted so as to evidence the liability of 
the partnership as well as each part¬ 
ner as an individual. This will be ac¬ 
complished by typing the name of the 
partnership above the space provided 
for signatures and having the note ex¬ 
ecuted by each member of the part¬ 
nership both as a partner and as an in¬ 
dividual. To evidence the liability of 
the partnership, the words “As Part¬ 
ners” will be typed immediately be¬ 
neath the name of the partnership 
and each partner will sign thereunder. 
To evidence the partners’ liability as 
individuals, the words “As Individuals” 
will be typed at the top of the blank 
space to the left of the lines for signa¬ 
tures and each partner will sign there¬ 
under. 

(s) Assignments and consents. (1) 
Federal Land Bank (FLB) Association 
stock is required to be purchased by 
FLB Association borrowers and has 
value. It must be assigned to FmHA 
when it is relied upon as security for a 
loan. The loan approval official will 
record the determination of the 
market value of the security in such a 
case in the comments section of Form 
FmHA 422-1, “Appraisal Report- 
Farm Tract.” 

(2) An assignment of all or part of 
the applicant’s share of income is re¬ 
quired when title to a livestock or crop 
enterprise is held by a contractor 
under a written contract or when the 
enterprise is to be managed by the ap¬ 
plicant under a share lease or share 
agreement. The contract, share lease 
or share agreement will be described 
specifically as “Contract Rights” or 

Contract Rights in Livestock or 
Crops,” (or as “Accounts” or "Ac¬ 
counts in Livestock or Crops.” if re¬ 
quired by a State supplement) and so 
forth, in paragraph (IXb) of the fi¬ 
nancing statement. A form approved 
by OGC will be used to obtain the as¬ 
signment. 

(3) An assignment of income can also 
be taken when the County Supervisor 


determines it is necessary to protect 
FmHA’s interests. 

(i) Form FmHA 443-16, “Assignment 
of Income from Real Estate Security.” 
will be used for assignments 0 f re al 

estate security income unless that 
form is legally inadequate in a particu¬ 
lar State, in which case it may be 
adapted with the approval of OGC. 

(ii) Form FmHA 441-8, “Assignment 
of Proceeds from the Sale of Agricul¬ 
tural Products.” will be used for prod¬ 
ucts or income in which FmHA does 
not have a security interest under the 
UCC. Other forms approved by OGC 
may be used when this form is not 
adequate. 

(iii) Form FmHA 441-25, “Assign¬ 
ment of Proceeds from the Sale of 
Dairy Products and Release of Secu¬ 
rity Interest.” will be used for dairy 
products in which FmHA has a secu¬ 
rity interest under the UCC. 

(iv) Form FmHA 441-18, “Consent to 
Payment of Proceeds from Sale of 
Farm Products.” will be used for prod¬ 
ucts or income, except dairy products, 
in which FmHA has a security interest 
under the UCC. 

(v) Forms provided by ASCS will be 
used for assignments of incentive and 
other agricultural program payments. 

(4) In UCC States, an assignment of 
income constitutes a security agree¬ 
ment and should be treated according¬ 
ly. 

§§ 1915.70-1945.72 [Reserved! 

§ 1945.73 General Provisions—compliance 
requirements. 

(a) Scope of operation to be fi¬ 
nanced . No ceiling has been estab¬ 
lished on the size of operations that 
may be financed with EM loans or on 
the size of loans that may be made. 
Therefore, subject to the eligibility re¬ 
quirements, repayment ability, need, 
available security and other provisions 
of this Subpart, loans may be made to 
finance farming operations of any 
size. 

(b) Flood or mudslide hazard areas. 
Flood or mudslide hazards will be eval¬ 
uated whenever the farm to be fi¬ 
nanced is located in special flood or 
mudslide prone areas as designated by 
the Federal Insurance Administration 
(FIA). Subpart B of Part 1806 of this 
Chapter (FmHA Instruction 426.2) will 
be complied with when loan funds are 
used to construct or improve buildings 
located in such areas. This will not 
prevent making loans on farms if the 
farmstead is located in a flood or 
mudslide prone area and funds are not 
included for building improvements. 
The flood or mudslide hazard will be 
recognized in the appraisal report. 
When land development or improve¬ 
ments such as dikes, terraces, fences, 
and intake structures are planned to 
be located in special flood or mudslide 


prone areas, loan funds may be used 
subject to the following: 

(1) The Corps of Engineers or the 
Soil Conservation Service (SCS) will 
be consulted concerning: 

(1) Likelihood of flooding. 

(ii) Probability of flood damage. 

(iii) Recommendations on special 
design and specifications needed to 
minimize flood and mudslide hazards. 

(2) FmHA representatives will evalu¬ 
ate the proposal and record the deci¬ 
sion in the loan docket. 

(c) Civil rights. The provisions of 
Subpart E of Part 1901 of this Chap¬ 
ter will be complied with on all loans 
made which involve: 

(1) Funds used to finance nonfarm 
enterprises and recreation enterprises. 
Applicants will sign Form FmHA 400- 
4, “Nondiscrimination Agreement,” in 
these cases. 

(2) Any development financed by 
FmHA that will be performed by a 
contract or subcontract of more than 
$ 10 , 000 . 

(d) Protection of historical and ar¬ 
chaeological properties. If there is any 
evidence to indicate the property to be 
financed has historical or archaeologi¬ 
cal value, the provisions of Subpart F 
of Part 1901 of this Chapter apply. 

(e) Environmental impact state¬ 
ments. If EM loans are used in popu¬ 
lated areas to finance an operation 
which has relatively large feedlots or 
holding facilities for livestock or 
aquatic organisms or smaller feedlots 
or holding facilities which are likely to 
have an effect on the environment, 
the applicant will be requested to com¬ 
plete Form FmHA 449-10, “Appli¬ 
cant’s Environmental Impact Evalua¬ 
tion.” 

(1) The County Supervisor will com¬ 
plete Form FmHA 440-46. “Environ¬ 
mental Impact Assessment,” from in¬ 
formation provided by the applicant in 
Form FmHA 449-10. 

(2) The County Supervisor will for¬ 
ward a copy of the loan application, 
completed FmHA Forms 449-10 and 
440-46, and any other information and 
docket material relevant to environ¬ 
mental considerations to the State Di¬ 
rector. The State Director will deter¬ 
mine whether an environmental 
impact statement should be prepared 
based on this submittal and any other 
available information. 

(3) The provisions of Subpart G of 
Part 1901 of this Chapter will be fol¬ 
lowed to the extent applicable for EM 
loans in making decisions on oper¬ 
ations that may have significant 
impact on the environment. 

(f) Truth in Lending—Real Estate 
Procedures Act Subpart I of Part 1901 
of this Chapter applies as follows: 

(1) The provisions in § 1901.401 con¬ 
cerning Truth in Lending apply to any 
EM loan made to individuals if the 
amount of the loan is less than $25,000 
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and involves credit transactions pri¬ 
marily for agricultural purposes in¬ 
cluding real property transactions. 

(2) The provisions of the Real Estate 
Procedures Act outlined in § 1901.406 
apply when EM funds are used involv¬ 
ing tracts of less than 25 acres, if: 

(1) Any part of the loan is used to 
purchase all or part of the land to be 
mortgaged, and 

(ii) The loan is secured by a first lien 
on the property where a dwelling is lo¬ 
cated. 

(g) Equal Credit Opportunity Act In 
accordance with Title V of PL 93-495, 
the Equal Credit Opportunity Act. the 
FmHA will not discriminate against 
any applicant on the basis of sex or 
marital status with respect to any 
aspect of a credit transaction. 

(h) Compliajice with special laws 
and regulations. (1) Applicants will be 
required to comply with Federal. State 
and local laws and regulations govern¬ 
ing building construction: diverting, 
appropriating, and using water includ¬ 
ing use for domestic or nonfarm enter¬ 
prise purposes; installing facilities for 
draining land; and making changes in 
the use of land affected by zoning reg¬ 
ulations. 

(2) State Directors and Farmer Pro¬ 
grams Staff members will consult with 
SCS, U.S. Geological Survey, State 
Geologist or Engineer, or any board 
having official functions relating to 
water use or farm drainage require¬ 
ments and restrictions for water and 
drainage development. State supple¬ 
ments will be issued to provide guide¬ 
lines which: 

(i) State all requirements to be met, 
including the acquisition of water 
rights. 

(ii) Define areas where development 
of ground w r ater for irrigation is not 
recommended. 

(iii) Define areas where land drain¬ 
age is restricted. 

(3) Applicants will comply with all 
local law f s and regulations, and obtain 
any special licenses or permits needed 
for nonfarm, recreation, specialized or 
aquaculture farming enterprises. 

§1915.74 [Reserved! 

§ 1945.75 Options, planning and apprais¬ 
als. 

See Subpart A of Part 1804 and Sub¬ 
part A of Part 1809 of this chapter 
(FmHA Instruction 424.1 and 422.1, re¬ 
spectively) for the appropriate instruc¬ 
tions dealing with planning and ap¬ 
praisals. The provisions of Subpart E 
of Part 1901 of this chapter apply in 
connection with loans involving recre¬ 
ational enterprises and the construc¬ 
tion of buildings. Adequate develop¬ 
ment to place the farm and any non¬ 
farm enterprise in condition for a suc¬ 
cessful operation will be provided at 
the outset. An applicant is responsible 
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for obtaining options on purchased 
real property in accordance with the 
provisions contained in § 1943.25 of 
Subpart A of Part 1943. 

(a) When real estate is taken as addi¬ 
tional security (for loans in which the 
primary security is subject to rapid de¬ 
preciation or is of a high risk nature, 
such as crops) no appraisal report will 
be required for the additional security. 
For loans of not more than $25,000 or 
for loans made only for actual losses, 
an appraisal report will not be re¬ 
quired. In both instances the County 
Supervisor will determine that secu¬ 
rity is adequate and record the esti¬ 
mate of value in the running case 
record; showing the date the property 
w r as inspected and certifying that in 
the County Supervisor’s opinion the 
estimates are correct based on knowl¬ 
edge of the value of comparable prop¬ 
erties in the area. For actual loss loans 
over $25,000 an appraisal is required if 
the value shown on the applicant’s fi¬ 
nancial statement is not in keeping 
w ith comparable values in the commu¬ 
nity. 

(b) A chattel appraisal will be re¬ 
quired when chattels are taken as se¬ 
curity. 

(c) Form FmHA 431-2. “Farm and 
Home Plan,” and Form FmHA 431-4, 
“Business Analysis—Nonagricultural 
Enterprise,” if applicable, will be pre¬ 
pared in accordance with the FMI. 
This planning process with the appli¬ 
cant is essential to making sound loans 
and, therefore, must receive careful at¬ 
tention in development of the loan 
docket. However, w r hen the EM loan 
will not be for more than $25,000, 
Tables A, D. and E of Form FmHA 
431-2 may be left blank and only the 
totals shown on Tables G and J should 
be shown, provided Form FmHA 410-1 
is completed and is believed to accu¬ 
rately reflect the applicant’s circum¬ 
stances and no supervision is planned. 

(d) See § 1945.69(f) for instruction on 
using abbreviated appraisals. 

§§ 1945.76-1945.79 [Reserved! 

§ 1945.80 County Committee certification. 

The County Committee will review 
the application and determine wheth¬ 
er or not the applicant meets EM loan 
eligibility requirements. 

(a) Certification. If the County 
Committee find the applicant eligible, 
it will prepare Form FmHA 440-2, 
“County Committee Certification or 
Recommendation.” This form will be 
retained in the County Office file. The 
County Committee will comply with 
Part 1801 of this chapter (FmHA In¬ 
struction 410.1). 

(b) Rejection. If the County Com¬ 
mittee rejects the application, the 
County Supervisor will inform the ap¬ 
plicant in writing of the reasons for re¬ 
jection. Reasons for unfavorable 


action will be given in the space pro¬ 
vided on Form FmHA 440-2 above the 
space for signatures. The County 
Committee will comply with Part 1801 
of this chapter (FmHA Instruction 
410.1). 

(c) Amount of actual loss. The 
County Committee will establish the 
maximum amount of credit that may 
be extended under the certification to 
meet the applicant’s actual needs 
during the calendar year. The appli¬ 
cant will not be notified of the maxi¬ 
mum credit as certified by the County 
Committee for the calendar year. 

(d) Recertification. If it is found, 

after an applicant is certified as eligi¬ 
ble, that there has been a change in 
the amount of EM loan assistance 
needed it will be necessary for the 
County Committee to again certify the 
applicant as eligible on the basis of 
the changed circumstances if a larger 
loan is to be made. When the County 
Committee has agreed to certify an in¬ 
crease over the original amount certi¬ 
fied. a new Form FmHA 440-2 will be 
prepared and executed by inserting 
the following statement on the form: 
“We, the undersigned members of the 
County Committee, have again re¬ 
viewed the applicant’s situation and 
credit needs for the calendar year and 
find those needs are as indicated above 
rather than the amoimt shown on 
Form FmHA 440-2 dated - 

•” The Form FmHA 440-2 previously 
executed will be retained in the case 
files. 

§ 1945.81 [ Reserved 1 

§ 1945.82 Loan docket preparation. 

(a) Processing guide . See Exhibit A 
of this Subpart for Insured Emergency 
Loan Processing Guide. 

(b) Form FmHA 440-1, “Request for 
Obligation of Funds.” A separate 
Form FmHA 440-1 will be prepared 
for amounts of the total loan which 
have different interest rates or repay¬ 
ment periods as established in accord¬ 
ance with § 1945.68 (a) and <b). Also, 
on Form FmHA 440-1, for EM loans 
approved for borrowers presently in¬ 
debted for an EM loan but having 
NEW qualifying losses from a differ¬ 
ent authorized disaster, the new ap¬ 
propriate disaster authorization 
number will be shown. This number 
will be used for all subsequent EM 
loans approved, unless the borrower 
has new qualifying losses from a dif¬ 
ferent disaster for which another dis¬ 
aster authorization number has been 
assigned. 

(c) Promissory note. A separate 
promissory note will be prepared for 
each Form FmHA 440-1 used in obli¬ 
gating the total amount of the loan. 
Each scheduled installment will in¬ 
clude interest in addition to principal 
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unless deferral of principal is author¬ 
ized in accordance with § 1945.68(c). 

(d) Lease agreements. Generally, a 
copy of the lease agreement between 
tenant applicants and their landlords 
will be obtained and made a part of 
the loan docket. When that is not ob¬ 
tainable a statement setting forth the 
terms and conditions of the agreement 
which are not clearly reflected in 
Form FmHA 431-2 will be prepared 
and made a part of the loan docket. 

§ 1945.83 Loan approval or rejection. 

Loans will be approved in accordance 
with the authorities and provisions 
contained in this Subpart and the loan 
approval conditions and authorities 
contained in Subpart A of Part 1901 of 
this chapter. 

(a) Approval after termination date 
for receiving actual loss loan applica¬ 
tions. Applications for EM actual loss 
loans may be approved after expira¬ 
tion of the period for receiving such 
applications, provided they were filed 
in the County Office before the termi¬ 
nation date for receiving applications 
had expired. 

(b) Administrative determination 
and responsibilities. When the County 
Committee certification has been 
made, the loan approval official will 
determine administratively whether: 

(1) The applicant is eligible, likely to 
be successful in the proposed Oper¬ 
ations and likely to achieve the objec¬ 
tives of the loan. 

(2) The applicant has satisfactory 
tenure arrangements on the farm to 
be operated. 

(3) The proposed farm and home op¬ 
erations of the applicant are reason¬ 
ably sound. 

(4) The loan is proper and can be 
repaid from farm or other income as 
scheduled. 

(5) The security requirements can be 

met. 

(6) The certification required of the 
applicant and County Committee have 
been made and are a part of the loan 

docket. 

(7) The loan meets all other FmHA 
requirements. 

(c) Loan approval The loan approv¬ 
al official will date, sign and distribute 
Form FmHA 440-1 in accordance with 
the FMI and set forth any special con¬ 
ditions of approval, including any spe¬ 
cial security requirements in the ap¬ 
propriate section on Form FmHA 440- 
1 . 

(d) Rejection of loans. If a loan is re¬ 
jected, the loan approval official will 
indicate the reasons for the rejection 
in the running case record. The 
County Supervisor will notify the ap¬ 
plicant by letter of the reason(s) for 
rejection and will make sure that the 
requirements set out in Subpart B of 
Fart 1900 of this chapter are met. In 
areas where EM loans are being made 
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under a major disaster declaration, 
and where FDAA has advised the 
State Director that Section 408 grants 
are available, a list of applicants w r ith 
physical losses who do not qualify for 
EM loans will be prepared and sent to 
FDAA by County Supervisors as of the 
close of business each week. The 
names of applicants who do not quali¬ 
fy because they are able to obtain 
credit elsewhere will be marked by an 
asterisk <•) before each name. Those 
applicants who are not eligible for a 
loan because they are not farmers as 
defined in § 1945.54 will be screened 
and disqualified immediately. The 
State Director will be advised by 
FDAA w'here to send the list and the 
State Director will so advise the 
County Supervisors. The list will be 
prepared in the following format: 

United States Department of Agriculture 

FARMERS HOME ADMINISTRATION 

To:--- 


The following is a list of applicants not 
qualifying for Farmers Home Administra¬ 
tion’s Emergency loans in-County 

during the week ending -, 19-. 

Applicants who do not qualify because they 
are able to obtain credit from other sources 
are indicated by an before their names. 

Name-- 

Address- 

County Supervisor - 

§ 1945.84 l Reserved) 

§ 1945.85 Actions after loan approval. 

(a) Cancellation of loan check and/ 
or obligation. The County Supervisor 
will notify the State and Finance Of¬ 
fices of loan cancellation by using 
Form FmHA 440-10, ‘’Cancellation of 
Loan or Grant Check and/or Obliga¬ 
tion,” and the appropriate FMI. If a 
check received in the County Office is 
to be cancelled, the check will be re¬ 
turned to the Disbursing Center, U.S. 
Treasury Department. Post Office Box 
3329, Kansas City, Kansas 66103, with 
a copy of Form FmHA 440-10 (see 
FmHA Instruction 102.1, a copy of 
which is available in any FmHA 
Office). 

(b) Cancellation of advances. When 
an advance is to be cancelled the 
County Supervisor must take the fol¬ 
lowing actions: 

(1) Complete and distribute Form 
FmHA 440-10. 

(2) When necessary, obtain a substi¬ 
tute promissory note reflecting the re¬ 
vised total of the loan and revised re¬ 
payment schedule. When it is not nec¬ 
essary to obtain a substitute promisso¬ 
ry note, the County Supervisor will 
show on Form FmHA 440-10 the re¬ 
vised amount of the loan and the re¬ 
vised repayment schedule. 

(c) Increase or decrease in loan 
amount If it becomes necessary to in¬ 
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crease or decrease the amount of the 
loan before closing, the County Super¬ 
visor will request that all distributed 
docket forms be returned to the 
County Office for reprocessing, unless 
the change is minor and replacement 
forms can be readily completed and 
submitted. In the latter case, a memo¬ 
randum to that effect will be attached 
to the revised forms for referral to the 
Finance Office. 

§ 1945.86-1945.87 [Reserved) 

§ 1945.88 Chattel lien search. 

See § 1941.63 of this chapter for reg¬ 
ulations concerning lien searches cov¬ 
ering chattels. 

§ 1945.89 I^oan closing. 

(a) Closing loans secured by real 
estate.—{ 1) General Loans secured by 
real estate are considered closed on 
the date the mortgage is filed for 
record. Such loans will be closed in ac¬ 
cordance with the applicable provi¬ 
sions of Part 1807 of this chapter 
(FmHA Instruction 427.1). 

(2) Security instruments. Security 
instruments referred to in this section 
are real estate mortgages or deeds of 
trust. 

(I) FmHA real estate mortgage or 
deed of trust Form FmHA 427-1 
(State), “Real Estate Mortgage for 

-,” will be used in all cases where 

real estate is taken as security. 

(ii) Promissory note(s) will be pre¬ 
pared and completed at the time of 
loan closing in accordance with the 
FMI. If insured Rural Housing (RH) 
funds are advanced simultaneously 
with EM funds the RH loan will be 
evidenced by a separate note on the 
proper form as provided in Subpart A 
of Part 1822 of this chapter (FmHA 
Instruction 444.1). However, all notes 
will be described on the same security 
instruments. When a loan is closed be¬ 
tween December 1 and January 1, the 
first installment will be collected at 
the time of loan closing unless defer¬ 
ment is approved. 

(iii) When subsequent loans are 
made, a new security instrument is re¬ 
quired only when the existing instru¬ 
ments do not cover all required secu¬ 
rity or do not secure the subsequent 
loan. 

(iv) A subsequent loan for any au¬ 
thorized purpose may be made with¬ 
out taking new security instruments 
when the existing security instru¬ 
ments cover all the property required 
to serve as security for the subsequent 
loan, the State law and the language 
of the existing security instruments 
will permit the future loan advance to 
be secured by the existing security in¬ 
struments, and the existing security 
instruments will provide the same lien 
priority for the subsequent loan as for 
the initial loan. A new security instru- 


FEDERAL REGISTER, VOL 44, NO. 5—MONDAY. JANUARY 8, 1979 












1716 


RULES AND REGULATIONS 


ment will be taken if one of these re¬ 
quirements is not met. 

(3) Leaseholds. Security instruments 
for loans secured by leaseholds will de¬ 
scribe security property in accordance 
with Part 1807 of this chapter (FmHA 
Instruction 427.1), and the following 
provisions will also apply: 

(i) The following language, or simi¬ 
lar language which in the opinion of 
the OGC is legally adequate, will be 
inserted just before the legal descrip¬ 
tion of the real estate: 

“All Borrower’s right, title, and interest in 
and to the leasehold estate for a term of 

- years beginning on -. 19-. 

created and established by a certain lease 

dated-. 19-. executed by 

-, as lessor(s), recorded on- 

. 19-. in Book-. page-of the 

- Records of said County and State. 

and any renewals and extensions thereof, 
and all Borrower’s right, title, and interest 
in and to said Lease, covering the following 
real estate:” 

(ii) An additional covenant will be 
inserted in the mortgage to read as 
follows: 

Borrower will pay when due all rents and 
any and all other charges required by said 
Lease, will comply with all other require¬ 
ments of said Lease, and will not surrender 
or relinquish, without the Government’s 
written consent, any of the Borrower’s 
right, title, or interest in or to said leasehold 
estate or under said Lease while this instru¬ 
ment remains in effect. 

(ill) A copy of the lease will be made 
part of the loan docket. 

(4) Filing or recording security in¬ 
struments. The following appropriate 
actions will be taken after loan clos¬ 
ing: 

(i) If the original security instru¬ 
ment is returned by the recording offi¬ 
cial. it will be retained in the borrow¬ 
er’s case folder. If the original is re¬ 
tained by the recording official, a con¬ 
formed copy, showing the date and 
place of recordation and the book and 
page number, will be prepared and 
filed in the borrower’s case folder. A 
conformed copy of the security instru¬ 
ment will be sent to a prior lienholder 
if a substantial interest is held by that 
lienholder, or if it is required by a 
working agreement provision with 
that lender. 

(ii) The original deed of conveyance, 
if any. and a copy of the security in¬ 
strument will be delivered to the bor¬ 
rower. 

(5) Abstracts of title. Any abstract of 
title will be delivered to the borrower 
for safekeeping, and Form FmHA 140- 
4, “Transmittal of Documents,” will be 
prepared and a receipt obtained in ac¬ 
cordance with the FMI. However, 
when an abstract is obtained from a 
third party with the understanding it 
will be returned, such abstract will be 
sent directly to the third party and a 
memorandum receipt will be obtained. 


(6) Requesting title service . When 
the loan is approved, the County Su¬ 
pervisor will see that title service is re¬ 
quested in accordance with Part 1807 
of this chapter (FmHA Instruction 
427.1), if this has not already been 
done. Agreements will be in w r riting 
and cover such subjects as disposition 
of growing crops, rentals, payment of 
maintenance cost and other pertinent 
points. 

(7) Fees. The borrower will pay all 
filing, recording, notary and lien 
search fees incident to loan transac¬ 
tions from personal or loan funds. 
When FmHA employees accept cash 
for these purposes Form FmHA 440- 
12, “Acknowledgment of Payment for 
Recording, Lien Search, and Releasing 
Fees.” will be executed. FmHA em¬ 
ployees will make it clear to the bor¬ 
rower that any fee so accepted is only 
for paying fees on behalf of the bor¬ 
rower, and is not accepted as partial 
payment on a loan. 

(8) Supervised bank accounts. If a 
supervised bank account is required, 
loan funds usually will be deposited 
following loan closing. Supervised 
bank accounts will be established in 
accordance with Part 1803 of this 
chapter (FmHA Instruction 402.1). 

(b) Closing loans secured by chattels 
and crops. See Subpart B of Part 1941 
of this chapter. 

§ 1945.90 Revision of the use of EM loan 
funds. 

(a) Requirements. Loan approval of¬ 
ficials or their delegates are author¬ 
ized to approve changes in the pur¬ 
poses for which loan funds are to be 
used provided: 

(1) The loan, as changed, is within 
the respective loan approval official’s 
authority. 

(2) Such a change is for an author¬ 
ized purpose and within applicable 
limitations. 

(3) Such change will not adversely 
affect either the feasibility of the op¬ 
eration or the Government's interest. 

(b) Additional authority. The State 
Director may delegate additional au¬ 
thority to approval officials to approve 
certain kinds of changes in the use of 
loan funds by issuing a State supple¬ 
ment describing such changes, pro¬ 
vided prior approval is obtained from 
the National Office. 

(c) Revisions. When changes are 
made in the use of loan funds, no revi¬ 
sion will be made in the repayment 
schedule on the promissory note. Ap¬ 
propriate changes with respect to the 
repayment will be made in Table K of 
Form FmHA 431-2 and will be ini¬ 
tialed by the borrower. The County 
Supervisor will also make appropriate 
notations in the “Supervisory and 
Servicing Actions” section of the Man¬ 
agement System Card-Individual.” 


§ 1945.91 [Reserved! 

§ 1945.92 Loan Servicing. 

Loans will be serviced in accordance 
with Subpart A of Part 1806. Part 1863 
and Subpart A of Part 1872 of this 
chapter (FmHA Instructions 426.1, 
425.1 and 465.1, respectively) and Sub¬ 
part A of Part 1930 of this chapter. 

§§ 1945.93-1945.100 [Reserved! 

Exhibit A 

PROCESSING GUTDK 

Insured Emergency (EM) Loans 

This Exhibit outlines the basic steps in¬ 
volved in processing a loan application and 
identifies the FmHA forms which should be 
considered for use at each step as appropri¬ 
ate for EM loans. 

Consult the appropriate Forms Manual 
Insert (FMI) for instructions for comple¬ 
tion. distribution, and procedural reference 
for each form. 

APPLICATION PROCESSING 
A. Application Interview. 

—Review applicant’s proposed plan of oper¬ 
ation in relation to FmHA farm program 
loan purposes and limitations. 

—Begin running case record. 

—Provide applicant with FmHA forms to be 
completed and returned which are needed 
to determine eligibility. 

—Advise applicant of other information 
which must be obtained and provided to 
FmHA. 

—Have applicant contact other creditors as 
possible credit sources for financing, or 
participating in the financing, of the pro¬ 
posed operation. 

The following FmHA forms will be made 
available to the applicant, or used by the 
County Supervisor. Forms designated with 
an ”x” are required and those designated 
with an are used when applicable. 


Form No. Name EM 


410-1. Application for FmHA 

Services.... * 

410-5. Request for Verification of 

Employment.... 

410-8. Applicant Reference Letter. 

410-10..... Privacy Act Statement to 

References. 

431-1.. Long-Time Farm and Home 

Plan....- 

431-2. Farm and Home Plan.. * 

431-4. Business Analysis— 

Nonagricultural Enterprise.. 

440-32. Request for Statement of 

Debts and Collateral..... 

440-34. Option to Purchase Real 

Property....... 

440-50. Crop-Share-Cash Farm Lease. 

440-51. Crop-Share-Cash Farm Lease 

(with Subordination 

Agreement)... 

440-52. Cash Farm Lease.. 

440-53. Cash Farm Lease (with 

Subordination Agreement)... 

440 54. Livestock-Share Farm Lease... 

440-55. Livestock-Share Farm Lease 

(with Subordination 

Agreement)......... 

440-56..... Annual Supplement to Farm # 

lease.«...... 

440 58..... Estimate of Settlement Costs 

••Settlement Costs" Booklet. 

441 29. ASCS Verification of Farm 

Production History and * 

Payment...... 
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Form No. Name EM 


443-2_ 

Option for Purchase of 



Farm—Land to be 



Subdivided. 

• 

443-3... 

Assignment of Interest In 



Option (Land to be 



Subdivided). 

• 

449-10_ 

Applicant's Environmental 



Impact Evaluation.......__ 

• 

1945-22... 

Certification of disaster losses 

X 

B. Field Visit. 

—Notify applicant of planned visit and its 


purpose. 

—Verification of disaster losses. 

—Evaluate the resources available to the ap¬ 
plicant and their adequacy in fulfilling 
the requirements of the proposed plan of 
operation, taking into consideration devel¬ 
opment work planned. 

—Obtain information needed to complete 
required appraisals (chattel and real 
estate). 

—If development is planned, discuss plans, 
specifications, and estimates. 

—Hold landlord-tenant meeting. If neces¬ 
sary. to reach an agreement on the terms 
of the lease, resolve any problems, etc.; 
record in running case record. 

—Determine security requirements and 
record in running case record. 


The following FmHA forms will be used as 
appropriate. 


Form No. 

Name 

EM 

422-1_ 

Appraisal Report—Farm 



Tract__ 

• 

422-2_ 

Supplemental Report- 
Irrigation. Drainage. Levee 



and Minerals__..__ 

• 

422-3._ 

Map of Property............ 

• 

422-10..... 

Appraiser’s Worksheet—Farm 
Tracts for Study of 



Comparable Properties......... 

• 

424-1.. 

Development Plan... 

• 

424-2. 

Description of Materials. 

• 

440-13. 

Report of Lien Search. 

m 

440-21..... 

Appraisal of Chattel Property 

0 

1945-26... 

County Supervisor’s 
Calculations and 

Verification of Qualifying 



Production Losses... 

0 


C. Eligibility Determination. 

—Obtain all needed application forms and 
other information from the applicant. 
Assist the applicant in completing these 
forms and/or in obtaining needed infor¬ 
mation. as necessary. 

—Request deed or other evidence of title. 
—Schedule meeting for County Committee, 
review application and determine eligibil¬ 
ity. 

—Inform applicant of the results of commit¬ 
tee action. 

The following FmHA forms will be used as 
appropriate in accomplishing the above ac¬ 
tions; 


Form No. 

Name 

EM 

403-1. 

Debt Adjustment Agreement.. 

• 

440-2. 

County Committee 



Certification or 



Recommendation. 

# X 
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DOCKET PREPARATION 

—Obtain all information from the appli¬ 
cant, prior lienholder's) landlord's), etc., 
needed for the loan docket to be prepared. 
—Check to assure all security requirements 
have been or will be met by loan closing. 
—Prepare a loan narrative and enter it into 
the running case record. 

The following FmHA forms will be com¬ 
pleted and utilized as necessary in preparing 
the loan docket for approval: 


Form No. Name 

EM 

400-4_ 

Nondiscrimination Agreement 

• 

427-8. 

Agreement with Prior 



Lienholder___ 

• 

440-1_ 

Request for Obligation of 



Funds , , 

X 

440-4.. 

Security Agreement.(Chattels 



and Crops). ..... 

# 

440-4 A— 

Security Agreement (Crops)... 

0 

440-6_ 

Severance Agreement.... 

0 

440-15. 

Security Agreement (Insured 



Loans to Individuals).. 

0 

440-25..... 

Financing Statement__ 

0 

440-A25.. 

Financing Statement 



(Carbon-Interleaved)_ 

0 

440-26. 

Consent and Subordination 



Agreement.. 

0 

440-41. 

Disclosure Statement lor 



Loans Secured by Real 

Estate ,... 

0 

440-41A.. 

Disclosure Statement for 



Loans Not Secured by Real 
Estate..... 

0 

440-43. 

Notice of Right to Rescind...... 

X 

440-48.^. 

Environmental Impact 



Assessment. 

9 

441-5._ 

Subordination Agreement 

0 

441-8. 

Assignment of Proceeds from 



the Sale of Agricultural 
Products. 

0 

441-10_ 

Nondisturbance Agreement. 

0 

441-12. 

Agreement for Disposition of 



Jointly Owned Property_ 

0 

441-13. 

Division of Income and 



Noudisturbance Agreement. 

0 

441-17..... 

Certification of Obligation to 



Landlord. 

9 

441-18. 

Consent to Payment of 



Proceeds from Sale of Farm 
Products... 

0 

441-26..... 

Assignment of Proceeds from 



the Sale of Dairy Products 
and Release of Security 
Interest......._ 

0 

443-l7_ 

Agreement to Sell 



Nonessentlal Real Estate. 

0 


LOAN APPROVAL AND CLOSING 


A. Loan Approval. 

—For chattel loan—file financing statement 
or chattel mortgage, and obtain a lien 
search. 

—For real estate loan—request preliminary 
title opinion. 

—Establish loan closing conditions and 
enter them in the running case record. 
—Execute and distribute all forms necessary 
for loan approval. 

B. Loan Closing. 

—Request needed legal services. 

—Arrange for loan closing by escrow agent, 
designated attorney, or other authorized 
loan closing agent; furnish loan closing 
agent with appropriate instructions, 
forms, and other needed information for 
loan closing. 

The following FmHA forms will be pro¬ 
vided to and used by the appropriate loan 
closing agent, in addition to those forms 
listed under docket preparation which must 
be executed by the borrower or other party: 
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Form No. 

Name 

EM 

140-4._ 

Transmittal of Documents_ 

• 

400-1. 

Equal Opportunity 



Agreement.... 

• 

400-3. 

Notice to Contractors and 



Applicants.... 

• 

400-6. 

Compliance Statement_.._ 

• 

402-1_ 

Deposit Agreement.... 

• 

402-2. 

Statement of Deposits and 



Withdrawals. 

• 

402-5. 

Deposit Agreement (Non 



FmHA Funds)_....... 

• 

426-2. 

Property Insurance Mortgage 
Clause (Without 



Contribution).... 

• 

427-1. 

Real Estate Mortgage or Deed 
of Trust for- 

• 

427-4. 

Transmittal of Title 



Information...... ..................... 

• 

427-5... 

Affidavit of Borrowers (or 



transferees)__.._ 

• 

427-8*._ 

Affidavit of Sellers (or 



Transf erors >.. 

• 

427-9._ 

Preliminary Title Opinion. 

• 

427-11..... 

Warranty Deed...... 

• 

440-45— 

Nondiscrimination Certificate 



(Individual Housing)... 

• 

440-59..... 

Settlement Statement....... 

• 

1940-17... 

Promissory Note.... 

X 


Exhibit B 

MEMORANDUM OF UNDERSTANDING BETWEEN 
SMALL BUSINESS ADMINISTRATION AND THE 
UNITED STATES DEPARTMENT OF AGRICUL¬ 
TURE—FARMERS HOME ADMINISTRATION PER¬ 
TAINING TO DISASTER TYPE LOAN ASSISTANCE 

I. PREAMBLE 

Pub. L. 94-305. which amended the Small 
Business Act. authorized the Small Business 
Administration (SBA) to assist small busi¬ 
ness engaged in farming and related activi¬ 
ties under all of its programs including its 
physical and economic injury loan pro¬ 
grams. This legislation did not create any 
new SBA loan programs but merely Includ¬ 
ed the agricultural industries among the 
small businesses eligible for assistance 
under existing SBA programs. Neither did 
the legislation diminish, in any way. the re¬ 
sponsibility of the Farmers Home Adminis¬ 
tration (FmHA) to meet the financial and 
other needs of farmers. 

This Joint memorandum reaffirms the 
mutual desire of SBA and FmHA to cooper¬ 
ate in the use of their respective loan 
making authorities to complement the activ¬ 
ities of each other, and, to the extent possi¬ 
ble. to improve and expand the delivery of 
financial assistance to the agricultural seg¬ 
ment of the country; all with the least possi¬ 
ble degree of overlapping, confusing or du¬ 
plicating activities. 

II. DEFINITIONS 

1. Farming Is defined as the business of 
producing crops, livestock, livestock prod¬ 
ucts. and aquatic organisms through the 
management of land, water, labor, capital 
and basic raw materials, e.g., seed, feed, fer¬ 
tilizer and fuel. 

2. Natural Disaster (As declared by the 
Secretary of Agriculture) is caused by such 
natural phenomena as hurricanes, torna¬ 
does. cyclones, excessive rainfall, floods, 
earthquakes, blizzards, freezes, electrical 
storms, snowstorms, drought, excessively 
high temperatures, and hail; insects where 
abnormal weather contributed substantially 
to the spreading and nourishing of such in¬ 
sects; fire resulting from lighting, and fires 
of other origins which could not be con- 
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trolled because of abnormal weather; and 
plant and animal diseases where abnormal 
weather contributed substantially to such 
diseases spreading into epidemic stages. 

3. Physical Disaster (As declared by the 
Administrator of SB A) may be caused by a 
flood, riot, civil disorder, hurricane, tornado, 
storm, high water, wind-driven water, tidal 
wave, snowstorm, drought, fire, explosion or 
other catastrophic event. 

4. Major Disaster (As declared by the 
President) may be caused by any cata¬ 
strophic event of sufficient magnitude to 
warrant major disaster assistance by the 
Federal Government, under the Disaster 
Relief Act of 1974. 

5. Housing losses refer to any real estate 
damage to the farm owner’s home, tenant 
housing or farm labor housing and the con¬ 
tents and other personal property contained 
therein* 

III. GENERAL GUIDELINES 

1. The FmHA administers its financial as¬ 
sistance programs through its State. Dis¬ 
trict and County offices. 

The SBA administers its financial assist¬ 
ance programs through its Regional. Dis¬ 
trict and Branch offices. 

2. The FmHA National Office and SBA 
Central Office will immediately notify each 
other of areas where disaster financial as¬ 
sistance is made available. 

3. FmHA State Directors and SBA District 
Directors will exchange addresses of their 
offices and identify the geographical area 
served by each. This information will be 
available in all field offices of both agencies 
so applicants can be referred to the appro¬ 
priate offices. The FmHA will use local 
county offices to administer disaster pro¬ 
grams. SBA will either establish special 
local offices for disaster assistance, or utilize 
permanent SBA offices, as appropriate. 

IV. HOW LOANS ARE MADE AVAILABLE 

1. How FmHA emergency (EM) loans are 
made available. EM loans will be made avail¬ 
able in counties named by FDAA as eligible 
for Federal assistance under a major disas¬ 
ter or emergency declaration by the Presi¬ 
dent; in counties where a natural disaster is 
designated by the Secretary of Agriculture; 
and in counties authorized by the State Di¬ 
rector because of a natural disaster. 

2. How SBA Disaster Loans are made 
available. SBA physical and economic injury 
disaster loans will, as determined to be nec¬ 
essary and appropriate, be made available in 
counties named by FDAA under the author¬ 
ity for a major disaster declaration by the 
President or a physical disaster declaration 
by the Administrator of SBA. An SBA dec¬ 
laration also includes adjacent counties. 
Also, Economic Injury Disaster loans are 
available to small business concerns in those 
counties named in a Natural Disaster decla¬ 
ration by Secretary of Agriculture. 

3. FmHA and SBA will establish a liaison 
at both the State Director/District Director 
level and the National level and periodically 
coordinate their activities to: (a) Exchange 
detailed information concerning the disaster 
loan program, (b) define areas of coopera¬ 
tion between the two agencies, (c) assures 
that their programs are servicing the in¬ 
tended recipients, (d) establish new methods 
to serve the public more expeditiously, and 
(c) achieve maximum utilization of their re¬ 
spective resources. 

4. The SBA and FmHA agree that the in¬ 
terests of agricultural industries will be best 


served and that each agency will achieve 
better utilization of available resources 
through the following operating guidelines 
In areas where both agencies offer disaster 
assistance. 

a. In order to avoid a duplication of effort, 
potential applicants may contact either 
agency for an interview but may file an ap¬ 
plication with only one agency at a time 
except as provided in "h” below. However, 
SBA will encourage those potential appli¬ 
cants that have been or are borrowing 
through the FmHA to continue their rela¬ 
tionship with that agency. 

b. FmHA personnel will, at the time of ini¬ 
tial interview, refer those disaster victims 
that are not eligible for FmHA assistance 
(such as corporations and partnerships not 
directly engaged in farming, subsistence 
farmers or aliens) to SBA if they appear to 
be eligible for SBA assistance. 

c. Potential applicants are not to be re¬ 
ferred back and forth between FmHA and 
SBA. Representatives of each agency must 
be reasonably certain that the disaster 
victim is eligible for assistance from the 
other agency before a referral is made. 

d. Disaster victims filing for financial as¬ 
sistance from either agency will give written 
permission for FmHA and SBA to exchange 
whatever prior or current loan application 
and loan experience information, including 
appraisals, either may have In its file. The 
format for this permission must be devel¬ 
oped to comply with the Privacy Act. 

e. Applicants who are denied SBA or 
FmHA assistance for losses for any reason. 
Including lack of funds, may contact the 
other Agency for assistance. 

f. Applicants filing for financial assistance 
from either agency must use the forms and 
procedures of the agency being requested to 
provide the assistance. An applicant w r ho is 
denied assistance by either agency must use 
a new application to file with the other in 
accordance with that agency’s forms and 
procedures. However, the earliest date of 
filing applications for losses with either 
agency will constitute the filing date with 
regard to termination dates for receiving ap¬ 
plications. for either agency, provided that 
not more than six months have elapsed 
since the termination date of the second 
agency contacted when that agency is re¬ 
quested to process an application. 

g. Applications should not have to apply 
to two Federal agencies to borrow funds for 
a single purpose. Therefore, if either FmHA 
or SBA can make the entire loan, the appli¬ 
cant should not be referred to the other 
agency for part of the funds needed. If 
either FmHA or SBA cannot make the 
entire loan, the applicant should be referred 
to the other agency for the full amount. 
Joint funding of a single loan with collater¬ 
al shared between the agencies is not en¬ 
couraged and should be used only as a last 
resort. However. SBA and FmHA will coop¬ 
erate in making their respective loan, collat- 


Fanners Home Administration 


Eligibility 

I. An applicant must be a citizen of the United 
States, if an individual. If the applicant Is a part¬ 
nership. the individual partners must be citizens. 
If the applicant is a corporation It must be Incor¬ 
porated under the laws of the United States or 
any State thereof and the principal stockholders 
must be citizens. 


eral requirements, repayment terms, etc. 
when necessary to assure that the disaster 
victim receives all appropriate assistance. 

h. When an applicant has only housing 
losses in areas where SBA’s physical loss 
loans are available, only the SBA will make 
loans for the restoration or replacement of 
housing losses as defined above. When a 
farmer has suffered production and farm 
losses, as well as housing losses. FmHA or 
SBA may make the loans for the housing 
losses and for nonhousing losses. 

V. DESCRIPTION OF LENDING 
POLICIES 

The FmHA makes guaranteed loans and 
insured emergency loans. Guaranteed emer¬ 
gency loans are loans where the lending in¬ 
stitution advances the entire loan from its 
account and the FmHA guarantees repay¬ 
ment of a certain percentage of principal 
and interest. Insured emergency loans are 
those made from an FmHA insurance fund. 

The SBA makes direct, immediate partici¬ 
pation and guaranteed loans. Direct loans 
are made with SBA funds only. In immedi¬ 
ate participation loans SBA agrees to pur¬ 
chase an agreed percentage of a loan from a 
lender immediately after disbursement. 
Guaranteed loans are made by a conven¬ 
tional lender from its own funds and SBA 
guarantees a percentage of the unpaid bal¬ 
ance. 

VI. LOAN PROGRAMS 

The emergency and disaster loan pro¬ 
grams of FmHA and SBA are outlined in 
Table I. 

VII. ADMINISTRATIVE GUIDELINES 

1. The services of FmHA and SBA to lend¬ 
ers and applicants are by mutual agreement 
services that each agency would provide any 
eligible applicant in the normal course of 
business, and there will be no reimburse¬ 
ment by either agency to the other for such 
services. 

2. The National Office of FmHA and the 
Central Office of SBA will cooperate in 
counseling their field offices and in resolv¬ 
ing problems in specific cases. 

3. This Memorandum of Understanding in 
no way alters or supersedes the existing 
Memorandums between the two agencies 
covering FmHA regular farmer loan au¬ 
thorities and Business and Industrial Loan 
Program and all of SBA’s regular loan pro¬ 
grams. However, this memorandum does su¬ 
persede and replace the previous agreement 
on disaster type loan assistance. 

4. This agreement may be amended at any 
time by written agreement of both parties. 

5. This agreement shall take effect upon 
the date of execution thereof. 

Gordon Cavanaugh. 

Administrator FmHA. 

Date: August 25. 1977. 

A. Vernon Weaver. 

Administrator , SBA. 

Date: July 21. 1977. 


Small Business Administration 


Eligibility 

1. Citizenship is not required. However 
use of disaster loan proceeds outside ihc 
United Slates or its possessions and terri¬ 
tories is not permitted. 


Table 1 .—SBA/FmHA Memorandum of Understanding 
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Farmers Home Administration 


Small Business Administration 


Elipibilily 

2. The applicant must be unable to obtain the 
necessary credit from other sources, exclusive of 
an SBA disaster loan. 


3. The applicant must be an estalblshed farm, 
ranch or aquaculture operator, either tenant or 
owner-operator, who manages the operations. If 
the applicant is a partnership or corporation it 
must be primarily engaged in farming operations 
and the operations) must be managed by one or 
more of the partners or stockholders. 

4. The applicant must operate In a county or 
counties where EM loans have been authorized. 

5. The applicant must have suffered qualifying 
property damage or production losses. 

6. The applicant must be of good character and 
have necessary experience, ambition, and man¬ 
agerial ability to carry out the proposed oper¬ 
ation. 

Loan Purposes 

1. Cover actual losses and expenses for dam¬ 
aged or destroyed nonhousing farm property and 
production. 


2. Housing losses—only when SBA's physical 
disaster assistance is not available. 


3. Annual operating loans. 

4. Major adjustment loans. 


Terms 

1. Actual loss loans—5% interest for disasters 
occurring prior to July 1, 1976. disasters occur¬ 
ring on or after July 1, 1976, and prior to Octo¬ 
ber I, 1978—primary residence and personal 
property related to the residence 1% on the first 
$10,000. 3% on the balance not to exceed $40,000. 
and 8% on the amount over $40,000; and for all 
other actual loss loans. 3% on the first $250,000 
and 5% on the amount over $250.000—for crop 
and livestock production and chattel losses up to 
7 years with a 5 year renewal. In some cases up to 
20 years and for real estate losses or damages up 
to 40 years. 

2. Annual operating—at prevailing current 
market rate—paid when principal income from 
year’s operation is received. 

3. Major Adjustment loans at prevailing cur¬ 
rent market rate—chattels up to 7 years with a 5 
year renewal, and for real estate up to 40 years. 

Loan Limits 

No statutory dollar limit; determined by 
amount of loss and credit factors. 


Graduation Policy 

Reviewed to determine ability to receive credit 
from other credit sources after 5 years for oper¬ 
ating type purposes and after 10 years for real 
estate purposes and every other year thereafter, 
if necessary. Refinancing when able is manda¬ 
tory. 

Economic Injury Loans 

Emergency Loans for annual operating pur¬ 
poses are similar. 


Eligibility 

2. Physical disaster loans are made with¬ 
out regard to the availability of other fi¬ 
nancing or resources. Also, the age'of an 
applicant shall not be a consideration in 
making the loan provided the disaster 
victim is of legal age to contract. 

3. Most home owners, businesses and non¬ 
profit Institutions are eligible for physical 
disaster assistance. 


4. The applicant's physical loss must be 
within the disaster area os defined by the 
disaster declarations. 

5. The applicant must have suffered real 
or personal property damage as a direct 
result of the disaster. 

6. The applicant must be able to provide 
reasonable assurance of ability to repay the 
loan. 


Loan Purposes 

1. The purpose of these physical disaster 
loans is to restore the victim's home or 
business property, real or personal, as 
nearly as possible to predisaster condition. 
No upgrading is permitted. 

2. Housing losses—SBA will make all 
loans when the only losses are housing 
losses whether on farm housing, rural 
housing or urban housing. 

3. Economic Injury Loans are similar. 

4. No comparable disaster loan programs. 


Terms 

1. Interest rate based on a statutory for¬ 
mula. Maturity based on the victim’s ability 
to repay but cannot exceed 30 years. 


2. No comparable terras. 


3. No comparable disaster loan program. 


Loan Limits 

No statutory dollar limit. However, ad¬ 
ministrative ceilings have been established 
as follows; 

a. Home Loans: $50,000 for real estate. 
$10,000 for personal property. $55,000 for 
combined purposes. 

b. Business Loans: $500,000; exception by 
the Administrator authorized to avoid sub¬ 
stantial hardship. 

Graduation Policy 

No such policy. 


Economic Injury Loans 
SBA is authorized to make Economic 
Injury Disaster loans to small business con¬ 
cerns that have suffered a cash flow prob¬ 
lem that is related to the disaster. These 
loans are for working capital only and do 
not allow for any expansion. See paragraph 
IV. 2. 
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Exhibit C 

MEMORANDUM OF UNDERSTANDING AND COORDI- 

NATION BETWEEN THE AGRICULTURE STABILI¬ 
ZATION AND CONSERVATION SERVICE (ASCS) 

AND THE FARMERS HOME ADMINISTRATION 
• (FMHA) PERTAINING TO DISASTER TYPE AS¬ 
SISTANCE 

I. General: Federal Agencies that provide 
financial assistance to farmers suffering 
losses as a result of natural disasters are re¬ 
quired to ensure that there is no duplication 
of benefits under other programs. Also, the 
USDA through the State and County Emer¬ 
gency Boards and the member agencies Is 
responsible for providing leadership to 
insure that the Departments emergency 
programs are implemented as needed in the 
11'-ld 

II. USDA STATE ( SEB) AND COUNTY 
(CEB) EMERGENCY BOARDS: 

A. Membership on Emergency Boards: 

1. SEB—There has been established in 
every state a SEB. The Board is composed 
of representatives of seven USDA agencies 
having emergency responsibilities in the 
field. The Chairman of the SEB is the 
ASCS State Executive Director. FmHA 
State Directors are members of the SEB’s. 
In an emergency, SEB’s and member agen¬ 
cies provide leadership for USDA emergen¬ 
cy programs at the state level. 

2. CEB—There has been established in 
nearly every county a CEB. Membership 
consists of representatives of each USDA 
agency having available personnel at the 
county level. The Chairman, in most cases, 
of the CEB is the ASCS County Executive 
Director. FmHA County Supervisors are 
members of the CEB’s. In an emergency. 
CEB’s and member agencies provide leader¬ 
ship for USDA emergency programs at the 
county level. 

B. Responsibility for Reporting Disasters. 
USDA SEB’s and CEB's and the member 
agencies are best qualified to accomplish as¬ 
sessment of rural and agricultural damages. 
Therefore, in accordance with “USDA State 
Emergency Memorandum No. 54.” they are 
given the responsibility for reporting the oc¬ 
curence of disasters. SEB and CEB chair¬ 
men shall call a meeting of their respective 
boards to prepare necessary reports as soon 
as possible after a disaster occurs which has 
significantly affected rural areas In their 
state or county. The FmHA State Director 
and County Supervisors shall cooperate 
With the chairmen of SEB’s and CEB’s. 

C. Federal Disaster Assistance Administra¬ 
tion (FDAA). "Natural Disaster Assistance 
Centers” Where a major disaster has been 
declared by the President and the FDAA es¬ 
tablishes such center or centers in the local 
disaster areas, the SEB chairman is respon¬ 
sible for the following: 

I. Selecting a qualified USDA person to 
represent USDA at each center. He will con¬ 
sult with other board members in making 
fhe selection. FmHA State Directors will co¬ 
operate with the SEB chairmen in seeing 
that the centers are properly manned. 


2. Orienting the selected person(s) on all 
current USDA disaster programs. FmHA 
State Directors will cooperate in this orien¬ 
tation to Insure that the USDA representa¬ 
tive at the center is familiar with FmHA 
Emergency loans and other loans of FmHA 
that could be of assistance to the disaster 
victims. 

3. Informing FDAA that a USDA repre¬ 
sentative is available to help at each of the 
assistance centers. 

D. ASCS and FmHA Coordination on 
Emergency Activities to Farmers and 
Ranchers: 

1. AFFECTED ASCS PROGRAMS: 
FmHA Instruction 441.2 provides that ASCS 
disaster type program benefits are to be 
considered in determining a farmer’s eligi¬ 
bility and the maximum amount of his 
Emergency (EM) loan. Therefore, the 
amount of any benefits received from ASCS 
disaster type programs, disaster payments 
(prevented planting low yield) for wheat, 
feed grain, and upland cotton, cost-sharing 
payments under Emergency Conservation 
Measures (ECM). sugar abandonment or de¬ 
ficiency payments, and livestock feed pro¬ 
grams (LFP) will be considered as compen¬ 
sation for losses. 

2. FmHA ACTION: In counties where 
Emergency Loans are authorized and ASCS 
disaster type programs are available, FmHA 
County Supervisors will: 

a. Furnish the ASCS county offices with a 
listing of names and addresses of farmers 
and ranchers who have had an EM loan ap¬ 
proved. 

b. Request from the ASCS county offices, 
by name and address of each EM loan appli¬ 
cant, the following information: payments 
or benefits (disaster). ECM. sugar abandon¬ 
ment or deficiency payments, and (LFP) 
made or to be made by ASCS to such appli¬ 
cant. ASCS records of acreages on the appli¬ 
cant’s farm or farms, and established yields 
on crops used by ASCS. Form FmHA 441- 
29. "ASCS Verification of Farm Production 
History and Payments,” will be used for this 
purpose. 

3. ASCS ACTION: The ASCS county of¬ 
fices will: 

a. Furnish the County Supervisor with 
the request information. 

b. In counties where EM borrowers have 
received EM loans and have: 

(1) Received Disaster Payments or ECM 
Assistance Concerning the Same Loss. Issue 
such sight drafts to show the borrower and 
FmHA as joint payees and the drafts will be 
forwarded to the FmHA County Office. 

(2) Applied for LFP Benefits Because of 
the Same Loss . Limit LFP benefits to the 
difference, if any. in the amount a producer 
actually borrowed from FmHA and the 
maximum amount he could have borrowed. 
In cases where a producer has obtained the 
maximum loan, he must first repay FmHA 
to the extent of any benefits he may wish to 
obtain under the LFP (the difference be¬ 
tween the LFP sales price and the market 
price). 

(3) Received Sugar Abandonment or Defi¬ 
ciency Payments. Will advise the FmHA 


County Office of the date and amount of 
such payments. 

This Memorandum of Understanding and 
Coordination may be received from time to 
time by written mutual consent of the agen¬ 
cies Involved. 

Frank B. Elliott, 
Administrator. 

Farmers Home Administration. 

Date: April 18. 1975. 

Kenneth E. Frick, 

Administrator. Agricultural Stabili¬ 
zation and Conservation Service. 

Date: April 23, 1975. 

Note: USDA Emergency Memorandum 
No. 54 which is referred to in paragraph II 
B of this Exhibit has been replaced by the 
USDA Emergency Operations Handbook. 

Note: FmHA Instruction 441.2 which is re¬ 
ferred to in paragraph II D I of this Exhibit 
has been replaced by FmHA Instruction 
I904-C. 


SUBCHAPTER P—GUARANTEED LOANS 

PART 1980—GENERAL 

Subpart B—Farmer Program Loans 

12. Section 1980.154 is amended as 
follows: 

§ 1980.151 Memoranda of Understanding 
or other items. 


5. FmHA and Farm Credit Administration 
(Subpart R of Part 2000 and Subparts A. B. 
and C of Part 1943 of this Chapter). 

6. FmHA and SBA (Exhibit B to Subpart 
B of Part. 1945 of this Chapter, and Subpart 
O of Part 2000 of this Chapter). 

7. FmHA and ASCS (Exhibit C to Subpart 
B of Part 1945 of this Chapter). 


13. The ADMINISTRATIVE section 
at the end of § 1980.170 is amended to 
read as follows: 

§ 1980.170 Emergency loans. • • • 

• • • • • 
ADMINISTRATIVE: 

A. Where security will be taken under the 
conditions of § 1980.l70(f)(2)(iv), the FmHA 
official will determine whether an insured 
loan will be made to the applicant instead of 
a guaranteed loan. 

B. The County Supervisor will give writ¬ 
ten notice to eligible lenders In the County 
Supervisor’s service area when FmHA will 
guarantee loans. 

This notification will specify the type of 
disaster, the designated county or counties, 
the termination date for receiving EM loan 
applications, the incidence period for the 
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disaster, and the Disaster Designation 
Number. 

This regulation has not been deter¬ 
mined significant under the USDA cri¬ 
teria implementing Executive Order 
12044. A copy of the Impact State¬ 
ment prepared according to these cri¬ 
teria is available from the Office of 
the Chief, Directives Management 
Branch, Farmers Home Administra¬ 
tion, U.S. Department of Agriculture, 
Room 6316, Washington, D.C. 20250. 

This document has been reviewed in 
accordance with FmHA Instruction 
1901-G, “Environmental Impact State- 
ment§.” It is the determination of 
FmHA that the proposed action does 
not constitute a major Federal action 
significantly affecting the quality of 
the human environment and in ac¬ 
cordance with the National Environ¬ 
mental Policy of 1969, Pub. L. 91-190, 
and Environmental Impact Statement 
is not required. 

(7 U.S.C. 1989; 5 U.S.C. 301; Sec. 10 Pub. L. 
93-347, 88 Stat. 392; delegation of authority 
by the Secretary of Agriculture, 7 CFR 2.23; 
delegation of authority by the Assistant 
Secretary for Rural Development. 7 CFR 
2.70.) 

Dated: December 22. 1978. 

Gordon Cavanaugh, 
Administrator , 

Farmers Home Administration. 

[FR Doc. 79-635 Filed 1-5-79; 8:45 am) 


[3410-07-M] 

SUBCHAPTER W—BUSINESS SERVICES 
PART 2024—PROPERTY AND SUPPLY 

Subpart A—Procurement, Sales, and 
Leasing Authority 

Delegation of Purchasing Authority 
(Small Purchases) 

AGENCY: Farmers Home Administra¬ 
tion, USDA. 

ACTION: Final rule. 

SUMMARY: The Farmers Home Ad¬ 
ministration amends its regulations re¬ 
garding purchasing authority. This 
document provides purchasing author¬ 
ity for small purchases to the Adminis¬ 
trative Officer of the State Office 
staff of FmHA to assist in providing 
additional services and assistance in 
the making and servicing of emergen¬ 
cy loans. 

EFFECTIVE DATE: January 8. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Albert J. Geiger. Phone 202-447- 
5777. 

SUPPLEMENTARY INFORMATION: 
The Farmers Home Administration 
amends its regulations by deleting and 
reserving Subchapter R. “Business 


Services”, by establishing a new Sub- 
chapter W, titled “Business Services”, 
by transferring the regulations in 
Parts 2018 and 2024 to the new Sub¬ 
chapter W, and by amending Exhibit 
A of Subpart A of Part 2024 of the 
new Subchapter W. Chapter XVIII, 
title 7 in the Code of Federal Regula¬ 
tions. It is the policy of this Depart¬ 
ment that rules relating to public 
property, loans, grants, benefits, or 
contracts shall be published for public 
comment notwithstanding the exemp¬ 
tion in 5 U.S.C. 553 with respect to 
such rules unless good cause is found 
that such public procedure would be 
impracticable or unnecessary. This 
amendment is not published for ad¬ 
vanced comment since the purpose is 
entirely administrative in nature and 
it is beneficial to the public. 

Therefore, various miscellaneous 
amendments are made to Chapter 
XVIII as follows: 

SUBCHAPTER R—BUSINESS SERVICES 

1. Subchapter R is hereby deleted 
and reserved. 

SUBCHAPTER W—BUSINESS SERVICES 

2. A new Subchapter W is hereby es¬ 
tablished and Parts 2018 and 2024 and 
regulations contained therein are 
hereby transferred to the new Sub¬ 
chapter W. 

3. Part 2024, Subpart A and Exhibit 
A are revised to read as follows: 

PART 2024—PROPERTY AND SUPPLY 

Subpart A—Procurement, Sales, and Leasing 
Authority 

Sec. 

2024.1 General. 

2024.2 Policy. 

2024.3 Delegations of authority. 

2024.4 2024.5 (Reserved) 

2024.6 Small purchases. 

2024.7 (Reserved) 

2024.8 Procurement contracting. 

2024.9 2024.11 (Reserved) 

2024.12 Sales. 

2024.13 (Reserved) 

2024.14 Leasing, space acquisition, and as¬ 
signment . 

2024.15 2024.20 (Reserved) 

2024.21 Authority of acting and supervi¬ 
sory officials. 

2024.22 2024.50 (Reserved) 

Exhibit A—Delegation of Purchasing Au¬ 
thority (Small Purchases) 

§2024.1 General. 

This Subpart shows the delegations 
of authority for procurement contract¬ 
ing, purchasing, sales, and space acqui¬ 
sition and assignment. Exhibits A, B, 
C. and D show the people who have 
the authority to sign and administer 
contracts, purchase agreements, sales 
agreements, and leases. Authority to 
request the services covered and ap¬ 
prove the propriety of program need 
for spending is not given. 


§ 2024.2 Policy. 

Field offices do business in this Sub¬ 
part through the Business Services 
Branch of the Finance Office in St. 
Louis. The National Office does busi¬ 
ness through the Business Services Di¬ 
vision in Washington, D.C. (Revised) 

§ 2024.3 Delegations of authority, 

(a) For: 

(1) Small purchases, see Exhibit A. 

(2) Procurement contracting, see Ex¬ 
hibit B. 

(3) Sales, see Exhibit C. 

(4) Lease of space, see Exhibit D. 

(b) Special delegations of authority. 
Requests not listed in the Exhibits can 
be sent to the Administrator for ap¬ 
proval. 

Note: A number of other FmHA Instruc¬ 
tions authorize field personnel to approve 
acquisition of goods or services. These allow 
expenditure of funds only, and do not grant 
delegation of authority to enter into pur¬ 
chase or contract transactions. The only 
contracting and purchasing authority dele¬ 
gated Is that prescribed in this Subpart. 
(Revised) 

§§ 2024.4-2024.5 (Reserved] 

§ 2024.6 Small purchases. 

Supplies and services that are not 
personal can be purchased in amounts 
less than $10,000 at one time. See Ex¬ 
hibit A. Small purchase authority will 
not be used for construction contracts 
of more than $2,000. 

(a) Purchases can be negotiated 
without formal advertising for 
amounts under $10,000. 

(b) To get the aggregate amount in¬ 
volved in any one transaction, all 
items are to be grouped together in 
one purchase. 

(c) Oral solicitations can be made for 
purchases under $5,000. Exceptions: 
Suppliers outside the local area, where 
specifications are needed, or where a 
large number of items are included in 
a single purchase, or where getting 
ora) quotations is not efficient. Use 
Standard Form 18, “Request for Quo¬ 
tations,” for written solicitation. Use 
Form FmHA 120-10, “Solicitation, 
Quotation, Purchase Order. Inspec¬ 
tion, and Invoice,” for procurement of 
services for program and acquired 
property. (Revised) 

§ 2024.7 (Reserved J 

§ 2024.8 Procurement contracting. 

This authority is used for purchas¬ 
ing supplies and services from private 
business, in amounts of more than 
$10,000 for each purchase. See Exhibit 
B for amounts allowed to each posi¬ 
tion. This authority is used in FmHA 
by Business Services employees in the 
National and Finance Offices and the 
Property Management Staff in the 
National Office. OGC provides review 
services for solicitations, contracts. 


FEDERAL REGISTER, VOL. 44, NO. 5—MONDAY, JANUARY 8, T979 







1722 


RULES AND REGULATIONS 


and changes. Use Federal and Depart¬ 
mental regulations for procurement 
contracting. (Revised) 


Exhibit A .—Delegation of Purchasing Authority (Smalt Purchases ) 

In accordance with Agriculture Procurement Regulations 4-3.602-50, the authority to 
purchase with redelegation power is delegated to these positions: 


§2024.9-2024.11 f Reserved] 

§2024.12 Sales. 

See Exhibit C for delegations of au¬ 
thority and amounts of sales. The 
General Services Administration 
(GSA) is responsible for the disposal 
of surplus property. GSA regional of¬ 
fices can authorize agencies to sell 
these items. These sales will be made 
only by persons designated in Exhibit 
C and using Federal Property Manage¬ 
ment Regulations (FPMR) 101-45.304, 
and Agriculture Property Manage¬ 
ment Regulations (AGPMR) 10- 
45.302. for sales to Government em¬ 
ployees. 

§2024.13 l Reserved] 

§2024.14 Leasing, space acquisition, and 
assignment 

See Exhibit D for delegation of au¬ 
thority and amounts for leasing. Leas¬ 
ing authority includes soliciting, and 
accepting bids, signing leasing docu¬ 
ments and, contracting with field of¬ 
fices of GSA to use both leased and 
Federal space. This includes Post 
Office facilities, and space leased by 
FmHA. Use FPMR 101-18.104, 101- 
18.107, and AGPMR 104-18.104, 104- 
18.107 when leasing. Acquisitions also 
use Federal Procurement Regulations, 
AGPR Subpart 4-4.54 and FmHA 
guidelines. 

§2024.15-2024.20 [Reserved) 

§ 2024.21 Authority of acting and supervi¬ 
sory officials. 

Employees who are designated to act 
in place of a person with a position 
having delegated authority, can also 
use the authority. Exceptions: Con¬ 
tracting authority. The Employee 
must be qualified, see in FmHA regu¬ 
lations. Exercise of delegated authori¬ 
ty by officials is not to be based on 
their supervisory capacity only. 


National Office 


Amount not 
to exceed— 


Deputy Administrator, Financial and Administrative Operations.. 

Director, Business Services Division.—.... 

Deputy Director. Business Services Division.. 


Authority to purchase unthout power to rcdelegate is delegated to: 

1. National Office: 

Chief, Property dr Procurement Mgmt. Br-—.. 

Property & Space Mgmt. Specialist. 

Contracting Specialist— 

Procurement & Supply Specialist- 
Director. Property Management Staff.. 

Purchasing Agent...... 

2. Finance Office: 

Chief. Business Services Branch.. 


Assistant Chief. Business Services Br.. 
Head. Space Management Section.. 


Head. Property Management Section.. 

General Supply Specialist 
3. State Office—Puerto Rica: 

State Director.. 


Administrative Officer....—.«.. 

4. Training Centers: 

Resident Manager—For emergency supplies and services for ongoing training. 

For Transportation Service.... 

5. State Director__Allowances for supplies and equipment for infor¬ 

mation programs. 

6. State Director Administrative Officer. For emergency supplies and services not available 


District Director, County Supervisor. 
7. District Director. County Supervisor.... 


Property Management Specialist. 
Chief. Prop. Mgmt.. Administrative 
Officer. 


through St. Louis. Missouri. Finance Office. 

Services for maintenance, management, or repair 
of "rear or "acquired" property. 

Repair and replacement of parts and cleaning of 
electric typewriters and offices machines. 

For services relating to the making and servicing 
of Emergency, Livestock and Economic Emer¬ 
gency loans and other program operations when 
Identified. Services for maintenance manage¬ 
ment. repair, and sale of acquired real property. 


$10,000 

10.000 

10.000 


10.000 

10.000 

10.000 

10,000 

10.000 

5.000 

10.000 

10.000 

10.000 

10,000 

10.000 

2.500 

2.500 

200 

250 

(*) 

25 

2,000 

’60 

’ 10.000 


'Yearly $100 plus $2.50 for each fulltime County Office. 

’Maximum depending on age. (See guidelines available In any FmHA office for limitations on age of 
equipment.) 

•Only for employees who have completed the prescribed procurement contracting course and proce¬ 
dures. 

This delegation replaces all others and is valid until changed or canceled. 

People in these positions, or those acting for them, can use this authority. 

Use Federal Procurement Regulations, Subpart 1-3.6; Agriculture Procurement Regula~ 
tions , Subpart 4-3.6; and Agency regulations that apply to using this authority. 

Authority to purchase will not be used for contracting of construction except for Items 
7 and 8 above. 

(5 U.S.C. 301) 

Dated: December 28. 1978. 


James E. Thornton. 
Associate Administrator 
Farmers Home Administration. 


Attachments: Exhibits A. B, C, and D. 


[FR 79-574 Filed 1-5-79: 8:45 ami 


[7590-01-M] 

Title 10—Energy 

CHAPTER I—NUCLEAR REGULATORY 
COMMISSION 

PART 35—HUMAN USES OF 
BYPRODUCT MATERIAL 

Calibration of Teletherapy Unit$ 

AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 


regulations to require medical licens¬ 
ees to (1) calibrate each teletherapy 
unit annually and (2) perform month¬ 
ly spot checks on those calibrations. 
The annual full calibrations must be 
performed by a qualified expert. The 
monthly spot checks need not be per¬ 
formed by a qualified expert but the 
results of the spot checks must be re¬ 
viewed by a qualified expert on a 
timely basis. 

The amendments will help ensure 
that a patient receives the prescribed 
radiation dose by requiring that te¬ 
letherapy units are properly calibrat¬ 
ed. 
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EFFECTIVE DATE: The amendments 
become effective on July 9, 1979. Any 
full calibrations performed in accord¬ 
ance with the procedures in this 
amendment during the 365 days prior 
to the effective date of this amend¬ 
ment will count as the first full cali¬ 
bration. 

Note— The Nuclear Regulatory Commis¬ 
sion has submitted this rule to the Comp¬ 
troller General for review under the Federal 
Reports Act, as amended. 44 U.S.C. 3512. 
The date on which the rule becomes effec¬ 
tive, unless advised to the contrary, accord¬ 
ingly reflects inclusion of the 45-day period 
which that statute allows for this review (44 
U.S.C. 3512(c)(2)). 

FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Patricia C. Vacca, Division of 
Fuel Cycle and Material Safety, 
Office of Nuclear Material Safety 
and Safeguards, U.S. Nuclear Regu¬ 
latory Commission, Washington, 
D.C. 20555 (301-427-4232). 

SUPPLEMENTARY INFORMATION: 
On May 19, 1977, the NRC published 
in the Federal Register (42 FR 25743) 
proposed amendments to its regula¬ 
tions pertaining to the human uses of 
byproduct materials including teleth¬ 
erapy units. The proposed amend¬ 
ments to §35.13 would have required 
teletherapy licensees to: 

1. Have a qualified expert perform 
full calibration measurements at least 
once each year: 

2. Perform spot-check measurements 
on their teletherapy units at least 
monthly: and 

3. Report to NRC if these measure¬ 
ments indicate that patients treated 
by teletherapy units received a radi¬ 
ation dose differing from the pre¬ 
scribed dose by more than 10 percent. 

The public was invited to submit 
written comments and suggestions on 
the proposed amendments. The com¬ 
ment period, originally set to close on 
July 5. 1977, was extended to July 29. 
1977. 

I. Comments on Proposed Rule 

Fifty-nine comments were received. 
Copies of the comments and a detailed 
analysis of the comments may be ex¬ 
amined in the NRC Public Document 
Room at 1717 H Street, NW., Wash¬ 
ington. D.C. Approximately one-half 
of the commenters supported the pro¬ 
posed rule. Of the remainder, approxi¬ 
mately one-half disapproved of the 
proposed rule and the other half were 
non committal. Virtually all of the 
commenters offered helpful sugges¬ 
tions, most of which were accommo¬ 
dated as detailed in Section II below, 
“Summary of Major Changes in the 
Final Rule". 

Most of the commenters who disap¬ 
proved of the proposed rule ques¬ 
tioned either the need for a rule or 
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whether NRC was the appropriate fed¬ 
eral agency to require calibrations of 
teletherapy units. 

The Commission agrees with those 
commenters who pointed out that the 
Riverside Hospital incident involving 
400 patients was an isolated case and 
that NRC’s efforts to alert other li¬ 
censees and check on their calibra¬ 
tions were successful. However, the 
Commission believes that the River¬ 
side incident evidences the magnitude 
of the harm which could be caused by 
a single uncalibrated teletherapy unit. 
The purpose of this rule is to ensure 
that teletherapy units remain proper¬ 
ly calibrated throughout their useful 
lives. 

Those commenters who questioned 
whether NRC was the appropriate 
agency to require calibration of teleth¬ 
erapy units, pointed to potential con¬ 
flicts with the Food and Drug Admin¬ 
istration’s (FDA) new authority under 
the Medical Device Amendments of 
1976. Through the Atomic Energy Act 
of 1954, as amended, and the Energy 
Reorganization Act of 1974, as amend¬ 
ed, NRC has direct regulatory control 
over the human use of byproduct ma¬ 
terial in teletherapy units. NRC is the 
only Federal Agency with direct regu¬ 
latory control over the use of byprod¬ 
uct material and, as such, is certainly 
an appropriate agency to require cali¬ 
bration of NRC regulated teletherapy 
units. NRC is aware that its responsi¬ 
bilities and those of FDA do overlap in 
the area of medical devices. NRC and 
FDA staff members have met on sever¬ 
al occasions to coordinate the respon¬ 
sibilities of the two agencies. It ap¬ 
pears that it will be some time before 
the FDA has standards or guidelines 
in place for teletherapy calibration. As 
they are developed, NRC will work 
closely with FDA to minimize overlap¬ 
ping regulation by the two agencies. 

One commenter suggested that li¬ 
censees be required to participate in 
calibration check programs such as 
those sponsored by FDA or the Na¬ 
tional Bureau of Standards. The Com¬ 
mission encourages teletherapy licens¬ 
ees to participate in voluntary calibra¬ 
tion check programs but will not re¬ 
quire it. 

Several commenters did not under¬ 
stand that a qualified expert need not 
actually perform the spot-check mea¬ 
surements. The final rule states clear¬ 
ly that the qualified expert need not 
actually perform the spot check, but 
the results of the measurements must 
be reviewed by a qualified expert 
within 15 days. 

There were numerous comments on 
the section of the proposed rule that 
would have required reporting to 
NRC, and to the patient’s referring 
physician, certain misadministrations 
involving teletherapy units. The mis- 
administration reporting requirement 
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in the proposed teletherapy calibra¬ 
tion rule has been deleted from the 
final rule. All comments received on 
this subject will be considered as com¬ 
ments on the more comprehensive pro¬ 
posed misadministration reporting re¬ 
quirement that was published in the 
Federal Register on July 7, 1978 (43 
FR 29297), for public comment. 

II. Summary of Major Changes in the 
Final Rule 

NRC has decided to issue the final 
rule by adding §§35.21-35.25, inclusive, 
to 10 CFR Part 35. rather than by 
amending §35.13 as proposed. This 
change will make the final rule easier 
to read and understand. It will also be 
clear that the rule pertains only to te¬ 
letherapy units and not to other 
sealed sources. 

As discussed in Section I above, the 
misadministration reporting require¬ 
ment of the proposed rule has been 
deleted. 

Section 35.21 on full calibration has 
been expanded to require full calibra¬ 
tion following any repair of the teleth¬ 
erapy unit that includes removal of 
the source or major repair of the com¬ 
ponents associated with the source ex¬ 
posure assembly and prior to treating 
humans. In §35.21 the term “signifi¬ 
cant change,” which related to the 
spot-check measurement and will trig¬ 
ger a recalibration, now reads “output 
differs by more than 5 percent.” Sec¬ 
tion 35.21 now includes a performance 
standard of “to an accuracy within ± 
3 percent” for the calibration of te¬ 
letherapy output. Finally, §35.21 now 
includes a requirement to correct the 
calibration of teletherapy output for 
physical decay at intervals not to 
exceed one month. 

Under the effective rule, the licensee 
generally will not have to submit the 
training and experience of the quali¬ 
fied expert to NRC for evaluation. 
Rather. § 35.24 requires the licensee to 
determine, pursuant to the provisions 
of that section, if a person is an expert 
qualified by training and experience to 
calibrate teletherapy units. The licens¬ 
ee will then keep records of that evalu¬ 
ation of the expert’s training and ex¬ 
perience for inspection by NRC. 

A new requirement has been added 
to ensure that dosimetry systems used 
to calibrate the teletherapy units are 
also properly calibrated. Section 35.23 
requires that the dosimetry system 
used for full calibrations has itself 
been calibrated by the National 
Bureau of Standards (NBS) or by one 
of three Regional Calibration Labora¬ 
tories (RCL), who in their turn are di¬ 
rectly “traceable” to NBS. Alternative¬ 
ly, a dosimetry system used solely for 
spot-check measurements may be cali¬ 
brated by direct intercomparison with 
a system calibrated by NBS or one of 
the RCLs. 
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III. Pinal Rule 

Pursuant to the Atomic Energy Act 
of 19^4, as amended, the Energy Reor¬ 
ganization Act of 1974, as amended, 
and Sections 552 and 553 of Title 5 of 
the United States Code, the following 
amendments to Title 10. Chapter I, 
Code of Federal Regulations, Part 35. 
are published as a document subject to 
codification. 

10 CFR Part 35 is amended by 
adding a new center heading and new 
§§ 35.21-35.25, as follows: 

Special Requirements for 
Teletherapy Licensees 

§35.21 Requirement to perform full cali¬ 
bration measurements of teletherapy 
units. 

(a) Any licensee authorized under 
§35.13 to use teletherapy units for 
treating humans shall cause full cali¬ 
bration measurements to be per¬ 
formed on each teletherapy unit: 

(1) Prior to the first use of the unit 
for treating humans; 

(2) Prior to treating humans: 

(i) Whenever spot-check measure¬ 
ments indicate that the output value 
differs by more than 5 percent from 
the value obtained at the last full cali¬ 
bration corrected mathematically for 
physical decay; 

(ii) Following replacement of the ra¬ 
diation source or following reinstalla¬ 
tion of the teletherapy unit in a new 
location; 

(iii) Following any repair of the te¬ 
letherapy unit that Includes removal 
of the source or major repair of the 
components associated with the source 
exposure assembly; and 

(3) At Intervals not exceeding one 
year. 

(b) Full calibration measurements 
required by paragraph (a) of this sec¬ 
tion shall include determination of: 

(1) The exposure rate or dose rate to 
an accuracy within ±3 percent for the 
range of field sizes and for the range 
of distances (or for the axis distance) 
used in radiation therapy: 

(2) The congruence between the ra¬ 
diation field and the field indicated by 
the light beam localizing device; 

(3) The uniformity of the radiation 
field and its dependence upon the ori¬ 
entation of the useful beam; 

(4) Timer accuracy; and 

(5) The accuracy of all distance 
measuring devices used for treating 
humans. 

(c) Full calibration measurements 
shall be made in accordance with the 
procedures recommended by the Sci¬ 
entific Committee on Radiation Dosi¬ 
metry of the American Association of 
Physicists in Medicine ( Physics in 
Medicine and Biology , Vol. 16, No. 3. 
1971. pp. 379-396). 1 


•This Incorporation by reference provi¬ 
sion was approved by the Acting Director of 


(d) The exposure rate or dose rate 
values determined in paragraph (b)<l) 
of this section shall be corrected 
mathematically for physical decay for 
intervals not exceeding one month. 

<e) Full calibration measurements 
required by paragraph (a) of this sec¬ 
tion and physical decay corrections re¬ 
quired by paragraph (d) of this section 
shall be performed by an expert quali¬ 
fied by training and experience in ac¬ 
cordance with § 35.24. 

§ 35.22 Requirement to perform periodic 
spot-check measurements of telether¬ 
apy units. 

(a) Any licensee authorized under 
§35.13 to use teletherapy units for 
treating humans shall cause spot- 
check measurements to be performed 
on each teletherapy unit at intervals 
not exceeding one month. 

(b) Spot-check measurements re¬ 
quired by paragraph (a) of this section 
shall include determination of: 

(1) Timer accuracy; 

(2) The congruence between the ra¬ 
diation field and the field indicated by 
the light beam localizing device; 

(3) The accuracy of all distance 
measuring devices used for treating 
humans; 

(4) The exposure rate, dose rate, or a 
quantity related in a known manner to 
these rates for one typical set of oper¬ 
ating conditions; and 

(5) The difference between the mea¬ 
surement made in paragraph (b)(4) of 
this section and the anticipated 
output, expressed as a percentage of 
the anticipated output (i.e., the value 
obtained at last full calibration cor¬ 
rected mathematically for physical 
decay). 

(c) Spot-check measurements re¬ 
quired by paragraph (a) of this section 
shall be performed in accordance with 
procedures established by an expert 
qualified by training and experience in 
accordance with §35.24. (A qualified 
expert need not actually perform the 
spot-check measurements.) If a quali¬ 
fied expert does not perform the spot- 
check measurements, the results of 
the spot-check measurements shall be 
reviewed by a qualified expert within 
15 days. 

§ 35.23 Requirement to calibrate instru¬ 
ments used for full calibration and 
spot-check measurements. 

(a) Full calibration measurements 
required by §35.21 shall be performed 
using a dosimetry system that has 
been calibrated by the National 
Bureau of Standards or by a Regional 
Calibration Laboratory accredited by 
the American Association of Physicists 


the Federal Register on August 6. 1976. 
Copies are available for inspection or may 
be obtained from U.S. Nuclear Regulatory 
Commission. Public Document Room. 1717 
H Street, NW.. Washington. D.C. 20555. 


in Medicine. The dosimetry system 
shall have been calibrated within the 
previous two years and after any serv¬ 
icing that may have affected system 
calibration. 

(b) Spot-check measurements re¬ 
quired by §35.22 shall be performed 
using a dosimetry system that has 
been calibrated in accordance with 
paragraph (a) of this section. Alterna¬ 
tively. a dosimetry system used solely 
for spot-check measurements may be 
calibrated by direct intercomparison 
with a system that has been calibrated 
in accordance with paragraph (a) of 
this section. This alternative calibra¬ 
tion method shall have been per¬ 
formed within the previous one year 
and after each servicing that may 
have affected system calibration. Dosi¬ 
metry systems calibrated by this alter¬ 
native method shall not be used for 
full calibration measurements. 

§ 35.24 Qualified expert. 

The licensee shall determine if a 
person is an expert qualified by train¬ 
ing and experience to calibrate a te¬ 
letherapy unit and establish proce¬ 
dures for (and review the results of) 
spot-check measurements. The licens¬ 
ee shall determine that the qualified 
expert: 

(a) Is certified by the American 
Board of Radiology in Therapeutic 
Radiological Physics. Radiological 
Physics. Roentgen-Ray and Gamma- 
Ray Physics, or X-ray and Radium 
Physics; or 

(b) Has the following 5 minimum 
training and experience: 

(1) A Master’s or Doctor’s degree in 
physics, biophysics, radiological phys¬ 
ics or health physics; 

(2) One year of full-time training in 
therapeutic radiological physics; and 

(3) One year of full-time experience 
in a radiotherapy facility including 
personal calibration and spot check of 
at least one teletherapy unit. 


’Licensees that have their teletherapy 
units calibrated by persons who do not meet 
these criteria for minimum training and ex¬ 
perience may request a license amendment 
excepting them from the requirements of 
§ 35.24. The request, accompanied by the ap¬ 
propriate amendment fee <§ 170.31 of 10 
CFR Part 170), should include the name of 
the proposed qualified expert, a description 
of his training and experience including In¬ 
formation similar to that specified in 
§ 35.24(b), reports of at least one calibration 
and spot-check program based on measure 
ments personally made by the proposed 
expert within the last 10 years, and written 
endorsement of the technical qualifications 
of the proposed expert from personal 
knowledge by a physicist certified by the 
American Board of Radiology in one of the 
specialities listed in § 35.24(a). The individ¬ 
uals qualifications will be evaluated by 
NRC’s consultants in medical physics. The 
amendment request should be addressed to: 
License Management Branch. U.S. Nuclear 
Regulatory Commission. Washington, D C. 
20555. 
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§ 35.25 Records. 

The licensee shall maintain, for in¬ 
spection by the Commission, records 
of the measurements, tests, corrective 
actions, and instrument calibrations 
made under §§ 35.21-35.23 and records 
of the licensee’s evaluation of the 
qualified expert’s training and experi¬ 
ence made under § 35.24. 

(a) Records of (1) full calibration 
measurements under §35.21 and (2) 
calibration of the instruments used to 
make these measurements under 
§ 35.23, shall be preserved for five 
years after completion of the full cali¬ 
bration. 

(b) Records of (1) spot-check mea¬ 
surements and corrective actions 
under §35.22 and (2) calibration of in¬ 
struments used to make spot-check 
measurements under § 35.23, shall be 
preserved for two years after comple¬ 
tion of the spot-check measurements 
and corrective actions. 

(c) Records of the licensee’s evalua¬ 
tion of the qualified expert’s training 
and experience under § 35.24 shall be 
preserved for five years after the 
qualified expert’s last performance of 
a full calibration on the licensee s te¬ 
letherapy unit. 

'Sec. 161. Pub. L. 83-703. 68 Stat. 948 (42 
US.C. 2201); sec. 201. Pub. L. 93-438. 88 
Stat. 1243 (42 U.S.C. 5841)) 

Dated at Washington, D.C., this 
29th day of December. 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Samuel J. Chilk. 

Secretary of the Commission . 

fFR Doc. 79-532 Filed 1-5-79: 8.45 am] 


1 6210-01-M] 

Title 12—Banks and Banking 

CHAPTER II—FEDERAL RESERVE 
SYSTEM 

SUBCHAPTER A—BOARD OF GOVERNORS OF 
THE FEDERAL RESERVE SYSTEM 

PART 265—RULES REGARDING 
DELEGATION OF AUTHORITY 

Delegation to Federal Reserve Banks 

AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Final rule: correction. 

SUMMARY: This document corrects a 
previous Federal Register document 
< FR Doc. 78-35937. filed December 26. 
1978) beginning at page 60261 of the 
issue for Wednesday, December 27. 
1978. On page 60262 in the third 
column, the introductory phrase of 
Paragraph (f) (12 CFR 265.2(f)) should 
read as follows: 
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(f) Each Federal Reserve Bank is au¬ 
thorized. as to member banks or other 
indicated organizations headquartered 
in its district or under subparagraph 
(25) of this paragraph as to its officers 
or under paragraph (f)(34) as to its 
own facilities: 

• • • • • 

Board of Governors of the Federal 
Reserve System. January 2. 1979. 

Theodore E. Allison, 
Secretary of the Board. 

CFR Doc. 79-615 Piled 1-5-79: 8:45 am] 


[8025-01-M] 

Title 13—Business Credit and 
Assistance 

CHAPTER I—SMALL BUSINESS 
ADMINISTRATION 

[Rev. 13. Admt. 261 

part 121—SMALL BUSINESS SIZE 
STANDARDS 

Definition of Small Business for the 
Purpose of SBA Loan Guarantees— 
Women's and Children's Nightwear 
Manufacturing 

AGENCY: Small Business Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This final rule continues 
a temporary loan size standard for 
firms primarily engaged in manufac¬ 
turing products in SIC-23413 
(Women's and Children’s Nightwear, 
made from woven or purchased knit 
fabrics). It is necessary because the 
market structure of this segment of 
the women’s and children’s underwear 
and nightwear industry is significantly 
different from its 4-digit industry 
group (SIC 2341) and the special hard¬ 
ship imposed on this segment of the 
industry due to the Government’s ban 
on the use of the chemical TRIS in 
children's nightwear. Also, the Presi¬ 
dent has requested that the Small 
Business Administration continue to 
provide assistance to additional eligi¬ 
ble firms under existing loan programs 
in light of his veto of S. 1503, a bill 
which authorized Government idemni- 
fication for businesses that have sus¬ 
tained losses due to the ban on the 
chemical TRIS. 

EFFECTIVE DATE: January 8. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert N. Ray, Jr.. (202) 653-6373. 

SUPPLEMENTARY INFORMATION: 
On May 24. 1978, the Federal Regis¬ 
ter published a final rule to adopt a 
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temporary 500-employee loan size 
standard for firms primarily engaged 
in SIC-23413. This rule had the effect 
of increasing the coverage of firms 
from 70 to 75 percent and the coverage 
of sales from 24 to 30 percent of those 
companies primarily engaged in manu¬ 
facturing nightwear. The rule expired 
on November 24. 1978. This rulemak¬ 
ing extends the temporary size stand¬ 
ard for an additional 6-month period. 
The rationale for this higher size 
standard is set forth in the May 24. 
1978. Federal Register <43 FR 
22172). 

Since that time, the SBA has re¬ 
ceived no additional comment on this 
rule. Accordingly, and in light of the 
President’s request for continued as¬ 
sistance to additional eligible firms, 
these regulations are not issued for 
proposed rulemaking because such 
delay would be contrary to the public 
interest. Interested persons, however, 
continue to be invited to submit com¬ 
ments regarding these regulations. 
Material thus submitted will be ap¬ 
praised and acted upon as if this docu¬ 
ment were a proposal. Accordingly, 
pursuant to authority contained in 
Section 5(b) 6 of the Small Business 
Act. as amended, 15 U.S.C. 634. et seq., 
13 CFR Part 121.3-10<b> is amended 
by replacing subparagraph (4) with a 
new subparagraph (4). to read as fol¬ 
lows: 

§ 121.3-10 Definition of small business for 
SBA loans. 


(b) • • * 

(4) As small if it is primarily engaged 
in manufacturing products In SIC 
Code 23413 (Women’s and Children’s 
Nightwear, made from woven or pur¬ 
chased knit fabrics) has suffered sub¬ 
stantial economic injury which makes 
it eligible for assistance under section 
7(b)(5) of the Small Business Act. files 
an application for such assistance by 
May 24. 1979, and has an average 
number of employees not to exceed 
500. 

• • • • • 

Dated: January 2, 1979. 

A. Vernon Weaver. 

Administrator. 

[FR Doc. 79-589 Filed 1-5-79; 8:45 am] 
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[ 4910 — 13 — M ] 

Title 14—Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION AD¬ 
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION 

[Docket No. 78-WE-12-AD: Arndt. 39-3389] 

PART 39—AIRWORTHINESS 
DIRECTIVES 

AiResearch Model TPE331-1, -2, -3, 
-5, -6 and TSE331-3 Series Engines 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA) DOT. 

ACTION: Final rule. 

SUMMARY: This amendment amends 
an existing airworthiness directive 
(AD) by extending the initial compli¬ 
ance date and by requiring compliance 
with a revised service bulletin, which 
better defines the required modifica¬ 
tion. This amendment is needed to 
minimize the burden on operators and 
overhaul/repair facilities. 

DATE: Effective January 8. 1979. 
Compliance schedule—As prescribed in 
the body of the AD. 

ADDRESSES: The applicable service 
information may be obtained from: 
AiResearch Manufacturing Company 
of Arizona. P.O. Box 5217, Phoenix, 
Arizona 85010. Telephone: (602) 267- 
3011. 

Also, a copy of the service informa¬ 
tion may be reviewed at, or a copy ob¬ 
tained from: 

Rules Docket in Room 916, FAA. 800 
Independence Avenue, S.W.. Wash¬ 
ington. D.C. 20591, or 
Rules Docket in Room 6W14, FAA. 
Western Region, 15000 Aviation 
Boulevard. Hawthorne, California 
90261. 

FOR FURTHER INFORMATION 
CONTACT: 

Kyle L. Olsen, Executive Secretary, 
Airworthiness Directive Review 
Board. Federal Aviation Administra¬ 
tion, Western Region, P.O. Box 
92007, World Way Postal Center. Los 
Angeles, California 90009. Tele¬ 
phone: (213)536-6351. 

SUPPLEMENTARY INFORMATION: 
This amendment amends Amendment 
39-3367 (43 FR 58806) AD 78-25-08 
which requires a modification to the 
engine fuel control drive gear train 
and the main reduction gear box of 
the AiResearch TSE331-3 and 
TPF331-1. -2. -3, -5, and -6 series en¬ 
gines. After issuing Amendment 39- 
3367 the AiResearch Manufacturing 
Company of Arizona presented to the 
FAA additional data that justifies ex¬ 
tension of the initial compliance date 
to July 1, 1979 and extension of the 


RULES AND REGULATIONS 

maximum compliance time to Decem¬ 
ber 31. 1985. The FAA has determined 
that this extension is necessary to 
minimize any undue burden on the 
public. Also, AiResearch has revised 
Service Bulletin TPE331-72-0061 to be 
more specific in the definition of the 
required modifications. 

Since this amendment relieves a re¬ 
striction and clarifies the required 
action and imposes no additional 
burden on any person, notice of public 
procedure hereon are unnecessary and 
good cause exists for making this 
amendment effective in less than 
thirty days. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me from the Adminis¬ 
trator, § 39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) is 
amended by amending Amendment 
39-3367 paragraph (a) as follows: 


(a) Within the next 3100 hours’ time in 
service after July 1. 1979. or at the next 
overhaul after July 1. 1979. or prior to De¬ 
cember 31, 1985. whichever comes first, 
unless already accomplished, incorporate 
the modified engine fuel control drive gear 
train in the main reduction gear box of the 
TSE331-3 and TPE331-1. -2. -3. -5 and -6 
series engines in accordance with AiRe¬ 
search Service Bulletin TPE331-72-0061, re¬ 
vision 1. dated December 18. 1978. 

• • • • • 

This amendment becomes effective 
January 8. 1979. 

(Secs. 313(a). 601. and 603. Federal Aviation 
Act of 1958. as amended (49 U.S.C. 1354(a). 
1421. and 1423); sec. 6(c) Department of 
Transportation Act <49 U.S.C. 1655(0); and 
14 CFR 11.89.) 

Issued in Los Angeles. Calif., on De¬ 
cember 27. 1978. 

Frank Happy. 

Acting Director , 

FAA Western Region. 

(FR Doc. 79-578 Filed 1-5-79; 8:45 ami 


[1505-01-M] 

Title 14—Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION AD¬ 
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION 


[Docket No. 18603; SFAR No. 391 

PART 47—AIRCRAFT REGISTRATION 

Special Federal Aviation Regulation, 
Registration of Aircraft Owned by 
a Foreign Corporation 

Correction 

In FR Doc. 78-36374. appearing at 
page 38 in the Federal Register of 
Tuesday. January 2, 1979, make the 
following correction: 

On page 39, first column, under the 
heading “Adoption of the Amend¬ 
ment’*. in the third line after the w'ord 
“effective” insert “January 2, 1979”. 


[4910-13-M] 

[Airspace Docket No. 78-WE-241 

PART 71-DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Napa, Calif., VORTAC: Name Change 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA). DOT. 

ACTION: Final rule. 

SUMMARY: This amendment changes 
the name of the Napa VORTAC to 
Scaggs Island VORTAC wherever it is 
used in the description of VOR Feder¬ 
al Airways V-87 and V-108. This 
action eliminates the confusion and 
potential hazard caused by using the 
name Napa to terminate instrument 
flights without specifying either the 
airport or the VORTAC (an air navi¬ 
gation aid). 

EFFECTIVE DATE: February 22. 
1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Everett L. McKisson. Airspace 
Regulations Branch (AAT-230). Air¬ 
space and Air Traffic Rules Division. 
Air Traffic Service, Federal Aviation 
Administration. 800 Independence 
Avenue, SW., Washington. D.C. 
20591; telephone: (202) 426-3715. 

SUPPLEMENTARY INFORMATION: 
The purpose of this amendment to 
Part 71 of the Federal Aviation Regu¬ 
lations (14 CFR Part 71) is to change 
the name Napa to Scaggs Island wher¬ 
ever it is used in defining V-87 and V- 
108 airways. Confusion in communica¬ 
tions and a potential hazard of misdir¬ 
ected operations is hereby eliminated 
by not having the same name for two 
locations only 4.4 miles apart. Because 
this action merely renames an existing 
navigation aid without changing its lo¬ 
cation. the designation of any airspace 
or its use. it is a minor matter and one 
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in which the public would have no 
particular interest; therefore, notice 
and public procedure thereon are un¬ 
necessary. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor. §71.123 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) 
as republished (44 FR 307) is amend¬ 
ed. effective 0901 G.M.T., February 22. 
1979, as follows: 

Under V-87 ’‘Napa. Ca., 182' radials; 
Napa;" is deleted and "Scaggs Island, 
Calif., 182 u radials; Scaggs Island; M is 
substituted therefor. 

Under V-108 "Napa. Calif.; INT 
Napa 131"" is deleted and "Scaggs 
Island, Calif.; INT Scaggs Island 131°" 
is substituted therefor. 

Secs. 307(a). 313(a). Federal Aviation Act of 
1958 (49 U.S.C. 1348<a> and 1354(a)); sec. 
6<c), Department of Transportation Act (49 
U.S.C. 1655(C)); and 14 CFR 11.69.) 

Note.—T he FAA has determined that this 
document involves a regulation which is not 
significant under the procedures and crite¬ 
ria prescribed by Executive Order 12044 and 
Implemented by interim Department of 
Transportation guidelines <43 FR 9582; 
March 8. 1978). 

Issued in Washington, D.C., on De¬ 
cember 29. 1978. 

Wray R. McClury, 
Acting Chic/, Airspace and 
Air Traffic Rules Division . 

[FR Doc. 79-576 Filed 1-5-79; 8:45 am] 


18010-01-M] 

Title 17—Commodity and Securities 
Exchanges 

CHAPTER II—SECURITIES AND 
EXCHANGE COMMISSION 

[Release Nos. 33-6009. 34-15445. AS 259] 

PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES EX¬ 
CHANGE ACT OF 1934 

Quarterly Reporting Requirements for 
Life Insurance Companies 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Final rules. 

NUMMARY: The Commission is fur¬ 
ther deferring, until 1980, the effec¬ 
tive date of the quarterly reporting re¬ 
quirements for life insurance compa¬ 
nies whose shares are not actively 
traded. Such additional delay is neces¬ 
sary to allow* sufficient time for the 
Commission to consider the views ex¬ 
pressed at public hearings this year 
concerning the problems of small com¬ 
panies generally. 
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EFFECTIVE DATE: Deferred from 
fiscal years ending after December 25, 
1979 to years ending after December 
25. 1980. 

FOR FURTHER INFORMATION 
CONTACT: 

Lawrence J. Bloch, Office of the 

Chief Accountant. Securities and Ex¬ 
change Commission. 500 North Cap¬ 
itol Street. Washington. D.C. 20549 

(202-472-3782). 

SUPPLEMENTARY INFORMATION: 
On September 20. 1976, the Commis¬ 
sion issued Accounting Series Release 
No. 197 [41 F*R 42645] 1 to require 
quarterly financial reporting, on F^orm 
10-Q, by life insurance companies and 
holding companies having only life in¬ 
surance subsidiaries. In that release 
the Commission stated: 

Recognizing that some life insurers do not 
presently prepare quarterly financial infor¬ 
mation. the Commission believes that the 
quarterly reporting responsibilities Imposed 
by these amendments should first be ap¬ 
plied to those life insurance companies 
whose activities are most closely followed by 
analysts and investors. At the same time 
and taking into account the lead time and 
start-up requirements for those companies 
not currently preparing quarterly financial 
information on a generally accepted ac¬ 
counting principles (GAAP) basis, the Com¬ 
mission has decided to defer the effective 
date of these amendments until 1978 for life 
insurance companies whose shares are not 
actively traded. In addition, the Commission 
notes that its Advisory Committee on Cor¬ 
porate Disclosure is reviewing the overall 
question of the reporting responsibilities of 
smaller companies. The results of their 
work are anticipated in mid-1977 and could 
possibly Impact the filing requirements of 
many smaller companies, including small 
public life Insurance companies. According¬ 
ly. the Commission will give notice no later 
than September 30. 1977. as to whether or 
not there will be any further delay of the 
effective date of these amendments or any 
change in these amendments with respect to 
those life Insurance companies whose shares 
are not actively traded. 

In Accounting Series Release No. 228 
[42 FR 54531], October 7, 1977. the 
Commission deferred through 1978 
the effective date of the quarterly re¬ 
porting requirements for life insur¬ 
ance companies whose shares are not 
actively traded. Subsequently on No¬ 
vember 3. 1977 the Commission's Advi¬ 
sory Committee on Corporate Disclo¬ 
sure issued its report which included 
the following recommendations con¬ 
cerning the problems of small compa¬ 
nies: 

The Commission should hold public hear¬ 
ings to determine: (1) whether and to what 
extent, the Commission should attempt to 
define a category of small companies’’ for 
the purpose of requiring less burdensome 
reporting; (2) how such a classification, if 
desirable and possible, should be defined: 


•Certain corrections were made in Ac¬ 
counting Series Release No. 218 [42 FR 
27879], May 23. 1977. 


1727 

and (3) if definition is possible, what reduc¬ 
tions of reporting requirements are possible, 
consistent with the purposes of the Federal 
securities laws. 

Earlier this year the Commission 
staff conducted a series of public hear¬ 
ings in several parts of the country at 
which the problems of small compa¬ 
nies w*ere discussed. The views ex¬ 
pressed at these hearings are now 
being reviewed by the Commission and 
the staff to ascertain future policies 
relating to small companies generally. 
Accordingly, the Commission has de¬ 
cided to further defer until 1980 the 
effective date of the quarterly report¬ 
ing requirements for life insurance 
companies whose shares are not ac¬ 
tively traded. 

COMMISSION ACTION: The Com¬ 
mission hereby amends paragraphs 
(0(1) of §§ 240.13a-13 and 15d-13 of 17 
CFR Part 240, to defer the effective 
date specified therein as given below. 

§ 240.13a-13 Quarterly reports on Form 
10-Q (§ 249.308a of this chapter). 

• • • • • 

(c) • • • 

(1) Life insurance companies and 
holding companies having only life in¬ 
surance subsidiaries for quarters in 
fiscal years ending on or before De¬ 
cember 25, 1980, if they do not meet 
the tests specified in paragraph 
(tXlXi) of §210.3-16; or 


§240.15d-13 Quarterly reports on Form 
10-Q (§ 249.308a of this chapter). 


(C)* * * 

(1) Life insurance companies and 
holding companies having only life in¬ 
surance subsidiaries for quarters in 
fiscal years ending on or before De¬ 
cember 25. 1980. if they do not meet 
the tests specified in paragraph 
(t)(l)(i) of §210.3-16; or 


These amendments are adopted pursuant 
to authority in Sections 12. 13. 15(d) and 
23<a) 115 U.S.C. 78/. 78m. 78o<d) and 78w] of 
the Securities Exchange Act of 1934. 

By the Commission. 

George A. Fitzsimmons, 
Secretary . 

December 28, 1978. 

(FR Doc. 79-613 Filed 1-5-79; 8:45 am] 
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[4810-22-M] 

Title 19—Customs Duties 

CHAPTER I—U.S. CUSTOMS SERVICE, 
TREASURY DEPARTMENT 

[T.D. 79-08] 

PART 159—LIQUIDATION OF DUTIES 

Certain Fish From Canada—Waiver 
of Countervailing Duties 

AGENCY: Department of the Treas¬ 
ury. 

ACTION: Waiver of Countervailing 
Duties. 

SUMMARY: This notice is to inform 
the public that a determination has 
been made to waive countervailing 
duties that would otherwise be re¬ 
quired by Section 303 of the Tariff Act 
of 1930 on imports of dutiable fish 
from Canada. The waiver is being 
issued based on actions by the Canadi¬ 
an Government to eliminate the cash 
assistance program for the fishing in¬ 
dustry and the other statutory criteria 
for granting a waiver. 

EFFECTIVE DATE: December 29. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard B. Self, Director, Office of 
Tariff Affairs. U.S. Treasury Depart¬ 
ment, 15th & Pennsylvania Avenue, 
N.W., Washington. D.C. 20220, (202) 
566-8585. 

SUPPLEMENTARY INFORMATION: 
In T.D. 79-07 published concurrently, 
it has been determined that bounties 
or grants within the meaning of sec¬ 
tion 303 of the Tariff Act of 1930, as 
amended, (19 U.S.C. 1303). are being 
paid or bestowed directly or indirectly 
upon the manufacture, production, or 
exportation of certain fish from 
Canada. 

Section 303(d) of the Tariff Act of 
1930. as amended by the Trade Act of 
1974 (Pub. L. 93-618, January 3. 1975), 
authorizes the Secretary of the Treas¬ 
ury to waive the imposition of coun¬ 
tervailing duties during the four-year 
period beginning on the date of enact¬ 
ment of the Trade Act of 1974 if he de¬ 
termines that: 

(1) adequate steps have been taken 
to reduce substantially or eliminate 
during such period the adverse effect 
of a bounty or grant which he has de¬ 
termined is being paid or bestowed 
with respect to any article or mer¬ 
chandise; 

(2) there is a reasonable prospect 
that under section 102 of the Trade 
Act of 1974, successful trade agree¬ 
ments will be entered into with foreign 
countries or instrumentalities provid¬ 
ing for the reduction or elimination of 
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barriers to or other distortions of in¬ 
ternational trade; and 

(3) the imposition of the additional 
duty under the section with respect to 
such article or merchandise would be 
likely to seriously jeopardize the satis¬ 
factory completion of such negotia¬ 
tions. 

Based upon analysis of all the rele¬ 
vant factors and after consultations 
with interested agencies and parties 
with direct interest in this proceeding, 
I have concluded that steps have been 
taken to reduce substantially the ad¬ 
verse effects of the bounty or grant. 
Specifically, the Government of 
Canada has acted to dismantle the 
Groundfish Temporary Assistance 
Program that provided direct pay¬ 
ments to fishermen and fish proces¬ 
sors in Canada. The subsidy for pro¬ 
cessors, which was approximately 8% 
ad valorem, was discontinued with re¬ 
spect to claims for payments presented 
after January 1, 1978. Cash subsidies 
to “offshore” landings from large ves¬ 
sels. which w r ere approximately 4% ad 
valorem on about 55% of the catch, 
were discontinued for any claims after 
March 31, 1978. Finally, the 4% ad va¬ 
lorem subsidy to “onshore” vessels of a 
smaller size, accounting for 45% of the 
catch, was terminated with respect to 
claims for payments presented after 
October 1, 1978. Thus, by October 1, 
1978, the effective bounty was almost 
entirely eliminated on groundfish ex¬ 
ports to the United States. 

After consulting with appropriate 
agencies, including the Department of 
State, the Department of Commerce, 
and the Office of the Special Repre¬ 
sentative for Trade Negotiations. I 
have concluded: 

(1) that there is a reasonable pros¬ 
pect that, under section 102 of the 
Trade Act of 1974, successful trade 
agreements will be entered into with 
foreign'countries or instrumentalities 
providing for the reduction or elimina¬ 
tion of barrier to or other distortions 
of international trade; and 

(2) the imposition of countervailing 
duties on dutiable groundfish from 
Canada would be likely seriously to 
Jeopardize the satisfactory completion 
of such negotiations. 

Accordingly, pursuant to Section 
303(d) of the Tariff Act of 1930, as 
amended (19 U.S.C. 1303(d)), I hereby 
waive the imposition of countervailing 
duties on certain dutiable fish imports 
from Canada. 

This determination may be revoked, 
in whole or in part, at any time and 
shall be revoked whenever the basis 
supporting the determination no 
longer exists. Unless sooner revoked or 
made subject to a resolution of disap¬ 
proval adopted by either House of the 
Congress of the United States pursu¬ 
ant to Section 303(e) of the Tariff Act 
of 1930, as amended (19 U.S.C. 


1303(e)), this waiver of countervailing 
duties will, in any event by statute, 
cease to have force and effect on Janu¬ 
ary 3, 1979. 

On or after the date of publication 
in the Federal Register of a notice re¬ 
voking this determination, in w f hole or 
in part, the day after the date of adop¬ 
tion by either House of Congress of a 
resolution disapproving this “Waiver 
of Countervailing Duties,” or January 
3, 1979, whichever occurs first, coun¬ 
tervailing duties will be assessable on 
certain groundfish imported directly 
or indirectly from Canada in accord¬ 
ance with T.D. 79-07 published con¬ 
currently with this determination. 

The table in Section 159.47(f) of the 
Customs Regulations (19 CFR 
159.47(f)) is amended by inserting 
after the last entry from Canada 
under the commodity heading “Fish”, 
the number of this Treasury Decision 
in the column heading “Treasury De¬ 
cision”, and the words “Imposition of 
Countervailing Duties Waived” in the 
column headed “Action”. 

(R.S. 251, as amended, secs. 303. 624; 46 
Stat. 687. 759, as amended, 88 Slat. 2051. 
2052 (19 U.S.C. 66. 1303). as amended. 1624). 

Robert H. Mundheim. 

General Counsel 
of the Treasury. 

December 29, 1978. 

[FR Doc. 79-533 Filed 1-5-79; 8:45 am] 


[4810-22-M] 

CHAPTER 1—UNITED STATES CUS¬ 
TOMS SERVICE, DEPARTMENT OF 
THE TREASURY 

[T.D. 79-09] 

PART 159—LIQUIDATION OF DUTIES 

Manufacture, Production or Exporta¬ 
tion of Certain Optic Liquid Level 
Sensing Systems From Canada 

Countervailing Duties 

AGENCY: U.S. Customs Service. 
Treasury Department. 

ACTION: Final Countervailing Duty 
Determination and Suspension of Liq¬ 
uidation. 

SUMMARY: This notice is to Inform 
the public that it has been determined 
that the Government of Canada has 
granted benefits which constitute 
bounties or grants within the meaning 
of the countervailing duty law on the 
manufacture and exportation of optic 
liquid level sensing systems from 
Canada manufactured by Honeywell 
Limited. Countervailing duties in the 
amount of these benefits will be col¬ 
lected in addition to duties normally 
due on shipments of this merchandise. 
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EFFECTIVE DATE: January 8, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael Ready, Duty Assessment Di¬ 
vision, U.S. Customs Service, 1301 

Constitution Avenue, N.W., Wash¬ 
ington, D.C. 20229 (202-566-5492). 

SUPPLEMENTARY INFORMATION: 
A petition was received in satisfactory 
form on November 14, 1977, alleging 
that payments or bestowals conferred 
by the Government of Canada upon 
the manufacture, production or expor¬ 
tation of optic liquid level sensing sys¬ 
tems constitute a bounty or grant 
within the meaning of section 303, 
Tariff Act of 1930, as amended (19 
U.S.C. 1303) (the “Act"). A “Notice of 
Receipt of Countervailing Duty Peti¬ 
tion and Initiation of Investigation" 
was published in the Federal Register 
on January 25, 1978 (43 FR 3453). A 
notice of “Preliminary Countervailing 
Duty Determination" was published in 
the Federal Register on June 13, 1978 
(43 FR 25512 (1978)). The notice 
stated that it had been preliminarily 
determined that benefits had been re¬ 
ceived by Honeywell Limited, a Cana¬ 
dian manufacturer/exporter of optic 
liquid level sensing systems, under the 
Canadian Government's Program for 
the Advancement of Industrial Tech¬ 
nology (PAIT), which may constitute 
bounties or grants within the meaning 
of the Act. 

The optic liquid level sensing sys¬ 
tems (OLLS) under consideration are 
produced in Canada by Honeywell Ltd. 
and are used primarily to prevent the 
overfilling of tank trucks and storage 
tanks in the petroleum industry. The 
basic concept of such devices was 
known before Honeywell applied for 
the PAIT grant at issue; in fact, it had 
filed for a patent embodying the prin¬ 
cipal elements of the device in 1973, 
some 2 years before submitting its ap¬ 
plication. 

The PAIT funds received by Hon¬ 
eywell were used to defray certain 
costs incurred in the commercial intro¬ 
duction of two types of OLLS based on 
its patented concepts. The size of the 
grant was specifically limited to 50 
percent of the costs which Honeywell 
estimated it would incur in bringing 
the OLLS to full commercial produc¬ 
tion including commercial feasibility 
studies, prototype production, the ad¬ 
aptation of prototype production to 
full scale commercial production and 
other activities which contributed to 
Honeywell's ability to introduce the 
product on the market. To the extent 
the recipient of the funds developed a 
salable device and in the course of its 
efforts discovered patentable inven¬ 
tions. it was permitted to retain both 
the total profits earned and exclusive 
control over the patents. Nevertheless, 
the contract provided that for 10 years 
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the recipient of the funds would not 
produce the product being developed 
outside of Canada without the express 
permission of the Canadian authori¬ 
ties. 

The Government of Canada did not 
make its grant of the funds involved in 
this case contingent upon the success¬ 
ful marketing of a commercial device, 
much less on the subsequent ability of 
Honeywell to export the product. It 
has, however, been a consistent Treas¬ 
ury practice under the law. in deter¬ 
mining whether or not a program of 
assistance to the production of a prod¬ 
uct is considered a bounty or grant, to 
take into account both the extent to 
which the product produced with the 
benefits of such assistance is exported 
and the ad valorem value of the as¬ 
sists. Evidence developed during the 
investigation indicates that during 
1977 and for the period January- 
August 1978 the preponderance of 
Honeywell’s production of OLLS’s 
have been exported. It has further 
been determined that based upon 
actual and projected 1978 production, 
the ad valorem value of the grant was 
an amount clearly not insignificant for 
the purposes of the statute. The ad 
valorem value of the grant was calcu¬ 
lated by taking the portion of the 
total grant applicable to the develop¬ 
ment of the device that was eventually 
marketed, amortizing it over the 10- 
year period provided in the PAIT 
grant itself as an estimation of the 
useful life the technology developed, 
and dividing by the value of estimated 
total production in 1978, both domes¬ 
tic and foreign. 

The notice announcing the prelimi¬ 
nary determination offered interested 
persons an opportunity to submit any 
relevant data, views or arguments in 
writing with respect to the prelimi¬ 
nary determination on or before July 
13, 1978. 

The Canadians and Honeywell have 
challenged the view that PAIT grants 
fall within the purview of the U.S. 
Countervailing Duty Law. They assert 
that grants for “research and develop¬ 
ment" can and should be distinguished 
from grants for the construction of a 
plant or the purchase of capital equip¬ 
ment. They contend research and de¬ 
velopment expenditures are so far re¬ 
moved from “production" or “manu¬ 
facture,” and so general in scope, that 
such assistance cannot be regarded a 
part of the ultimate cost or price of a 
particular final product. 

Properly viewed, this case does not 
involve a determination whether 
“R&D" subsidies are always “bounties 
or grants" within the meaning of the 
Countervailing Duty Law. “R&D" is a 
term which applies to activities from 
pure research into theoretical ques¬ 
tions to the production of prototype 
models and the adaptation of proto¬ 
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types to full scale commercial manu¬ 
facture. Given the great diversity of 
activities which the term “R&D" en¬ 
compasses. a determination of wheth¬ 
er a bounty or grant has been bes¬ 
towed requires an examination of the 
particular uses to which the funds 
were put. The mere fact that those ac¬ 
tivities might fall under the generally 
accepted conception of “R&D," as de¬ 
fined in tax laws, accounting manuals 
or otherwise, is not controlling. 

Honeywell has supplied copies of the 
application it filed in 1975 upon which 
the grant was based and which de¬ 
tailed the various tasks to which the 
funds were to be applied. The compa¬ 
ny applied for funding to defray ex¬ 
penses incurred during the period Oc¬ 
tober 1. 1975. through July 1, 1977, in 
developing a fail-safe high limit switch 
to prevent the overfilling of tank 
trucks and distribution tanks through 
the use of light. In fact. Honeywell 
had been working on such a device 
since 1971 and had filed for a patent 
for an “Optical Self Checking Level 
Detector" in 1973, a full 2 years before 
the application for the PAIT grant 
was filed. Thus, the technology and 
principal elements of the device were 
well known to Honeywell before it ap¬ 
plied for the grants at issue. 

A review of the tasks to which the 
PAIT funds were applied also are in¬ 
dicative of the practical, production 
orientation of the project. Major tasks 
included commercial feasibility and 
market studies, prototype production, 
the adaptation of prototype produc¬ 
tion to full scale commercial produc¬ 
tion and the appropriate packaging for 
the various components of the system. 
All of these activities can reasonably 
be construed as contributing directly 
to Honeywell's ability to introduce a 
commercially successful product on 
the market. The question of whether a 
more general program supporting 
“R&D" would be a “bounty" or 
“grant" is not presented here. 

After consideration of all the infor¬ 
mation received, it is hereby deter¬ 
mined that exports of optic liquid 
level sensing systems from Canada and 
manufactured by Honeywell Ltd. bene¬ 
fit from bounties or grants within the 
meaning of section 303 of the Act. 

Accordingly, notice is hereby given 
that the merchandise which is the 
subject of this determination, import¬ 
ed directly or indirectly from Canada, 
if entered, or withdrawn from ware¬ 
house, for consumption on or after 
January 8, 1979 will be subject to pay¬ 
ment of countervailing duties equal to 
the net amount of any bounty or 
grant determined or estimated to have 
been paid or bestowed. 

In accordance with section 303 of 
the Act. and until further notice, the 
net amount of such bounties or grants 
has been estimated and declared to be 
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9 percent of the invoice price for 
export to the United States of the 
merchandise covered by this notice. 

The liquidation of all entries, or 
withdrawals from warehouse, for con¬ 
sumption of optic liquid level sensing 
systems manufactured by Honeywell 
Ltd., imported directly or indirectly 
from Canada, which benefit from such 
bounties or grants, shall be suspended 
effective as of January 8. 1979. A de¬ 
posit of the estimated countervailing 
duty shall be required at the time of 
entry, or withdrawal from warehouse, 
for consumption. 

Effective on January 8, 1979 and 
until further notice, upon the entry, 
or withdrawal from warehouse for 
consumption of this merchandise im¬ 
ported directly or indirectly from 
Canada, which benefits from these 
bounties or grants, there shall be de¬ 
posited, in addition to any other duties 
estimated or determined to be due, 
countervailing duties in the amount 
estimated in accordance with the 
above declaration. To the extent that 
it can be established to the satisfac¬ 
tion of the Commissioner of Customs 
that imports of the merchandise cov¬ 
ered by this determination are benefit¬ 
ing from a bounty or grant smaller 
than the amount which otherwise 
would be applicable under the above 
declaration, the smaller amount so es¬ 
tablished shall be deposited. 

Any merchandise subject to the 
terms of this order shall be deemed to 
have benefited from a bounty or grant 
if such bounty or grant has been or 
will be credited or bestowed, directly 
or indirectly, upon the manufacture, 
production or exportation of optic 
liquid level sensing systems from 
Canada manufactured by Honeywell 
Ltd. 

The table in § 159.47(f) of the Cus¬ 
toms Regulations (19 CFR 159.47(f)) is 
amended by inserting after the last 
entry for •‘Canada", under the column 
headed "Commodity”, the words 
"Optic Liquid Level Sensing Systems 
manufactured by Honeywell Ltd.*', in¬ 
serting under the column "Treasury 
Decision" the number of this Treasury 
Decision, and inserting under the 
column headed "Action" the words 
"Bounty Declared-Rate". 

(R.S. 251, secs 303. as amended 624; 
46 Stat. 687. as amended. 759 (19 
U.S.C. 66. 1303. 1624)). 

Pursuant to Reorganization Plan No. 
26 of 1950 and Treasury Department 
Order 190. Revision 15. March 16. 
1978, the provisions of Treasury De¬ 
partment Order No. 165, Revised. No¬ 
vember 2, 1954, and § 159.47(d) of the 
Customs Regulations (19 CFR 
159.47(d)). insofar as they pertain to 
the issuance of a countervailing duty 
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order by the Commissioner of Cus¬ 
toms. are hereby w T aived. 

Robert H. Mttndheim, 
General Counsel 
of the Treasury . 

December 15. 1978. 

[FR Doc. 79-629 Filed 1-5-79: 8:45 am] 


[4710-06-M] 

Title 22—Foreign Relations 
CHAPTER I—DEPARTMENT OF STATE 

[Dept. Reg. 108.7641 

PART 42 VISAS—DOCUMENTATION 
OF IMMIGRANTS UNDER THE IMMI¬ 
GRATION AND NATIONALITY ACT, 
AS AMENDED 

Numerical Controls 

AGENCY: Department of State. 
ACTION: Pinal rule. 

SUMMARY: The Department of Slate 
has reconsidered its original interpre¬ 
tation of Section 203(e) of the Immi¬ 
gration and Nationality Act, as amend¬ 
ed by Pub. L. 94-571, governing the 
provisions to Title 22 CFR 42.65, and 
it has concluded that the exact lan¬ 
guage of the statute as amended called 
for application of those provisions 
only in connection with the actual 
scheduling of an alien’s appointment 
for final action (visa issuance or refus¬ 
al), and that the original Interpreta¬ 
tion under which those provisions 
were also applied to the earlier steps 
in the administrative process leading 
to final action, was not required for 
conformity with the requirements of 
the statute and has proven administra¬ 
tively unworkable In practice. 

This regulation, therefore, amends 
paragraph (a) of Title 22 CFR 42.65 to 
show that an alien’s registration for 
an immigrant visa will be terminated 
only if the applicant does not apply 
for a visa within one year following 
the scheduling of an appointment for 
final interview. 

In addition, paragraphs (c) and (d) 
of the same section are editorially 
amended for greater clarity. 

EFFECTIVE DATE: January 8. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Cornelius'D. Scully, III, Visa Office. 
Bureau of Consular Affairs. Depart¬ 
ment of State, Washington, D.C. 
20520, 202-632-1900. 

SUPPLEMENTARY INFORMATION: 
Section 203(e) of the Immigration and 
Nationality Act, as amended, was 
amended by Pub. L. 94-571 (the Act of 
October 20. 1976) to require that an 
alien’s immigrant visa registration be 


terminated if the alien fails to apply 
for an immigrant visa within one year 
following notification "of the avail¬ 
ability of such visa.” In such a case, 
the alien is allowed one additional 
year during which the registration 
may be reinstated if the alien can es¬ 
tablish that his failure to apply for an 
immigrant visa was due to circum¬ 
stances beyond his control. At the ex¬ 
piration of the second year, the alien s 
registration is definitively cancelled 
and any visa petition which may have 
been approved in the alien’s behalf is 
revoked. 

Initially, the Department interpret¬ 
ed this provisions of law to apply not 
only to the actual notification to the 
alien that an appointment for final 
action (visa issuance or refusal) had 
been scheduled for a specified date 
and time (the so-called "Packet 4" 
letter), but also to the notification to 
the alien, at an earlier point in the ad¬ 
ministrative processing, to prepare for 
final action (the so-called "Packet 3" 
letter). 

A "Packet 3" letter is sent to an 
alien who has become entitled to an 
immigrant classification when it ap¬ 
pears that it is, or will likely soon be. 
possible to schedule the appointment 
for final action. The timing of the 
mailing of Packet 3 letters to aliens is 
based upon estimates made by the 
Visa Office arrived at by comparing 
the number of applicants who have 
become entitled to an immigrant 
status and the amount of immigrant 
visa numbers available under the 
annual and quarterly numerical limi¬ 
tations on immigration. In the case of 
an applicant not subject to the nu¬ 
merical limitations on immigration, a 
Packet 3 letter is sent as soon as the 
consular officer is notified that the 
alien has become entitled to an immi¬ 
grant classification. 

Since January 1. 1977, the effective 
date of Pub. L. 94-571, there have 
been substantial changes in patterns 
of demand for immigration to the 
United States. These changes have re¬ 
sulted. in part, from the significant 
changes in the system of numerical 
limitations and immigrant selection 
criteria brought about by other 
amendments contained in Pub. L. 94- 
571 and by further amendments con¬ 
tained in Pub. L. 95-412 (the Act of 
October 5. 1978). As a result, it has 
become much more difficult to esti¬ 
mate accurately how soon an immi¬ 
grant visa may become available for an 
individual applicant. 

Under the administrative processing 
system in effect since 1965, it is not 
possible to assert that an immigrant 
visa is available for an applicant at the 
time the Packet 3 letter is sent to him. 
Only after the administrative process¬ 
ing associated with and resulting from 
the sending of the Packet 3 letter has 
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been concluded is it possible to deter¬ 
mine whether an immigrant visa is 
available to the alien. The Packet 4 
letter setting the actual date and time 
of the appointment for final action in 
the case is the formal notification to 
the alien that an immigrant visa is 
available to him. 

Because these amendments relieve a 
restriction currently imposed upon im¬ 
migrant visa applicants, compliance 
with section 553 of Title 5 of the 
United States Code as to notice of pro¬ 
posed rulemaking and delayed effec¬ 
tive date is unnecessary in this in¬ 
stance. 

In Section 42.65 paragraphs (b) and 
(e) remain unchanged. Paragraphs (a), 
(c) and (d) read as follows: 

§ 42.65 Termination of Registration. 

(a) Grounds of termination . An 
alien’s registration for an immigrant 
visa shall be terminated if the appli¬ 
cant shall have failed to apply for an 
immigrant visa within one year follow¬ 
ing the scheduling of an appointment 
for final interview. 

• • • • • 

(c) Notice of termination. Upon the 
termination of registration provided 
for in paragraph (a) or (b) of this sec¬ 
tion, the consular officer at the post 
where the alien is registered shall 
notify the alien of the termination 
and shall inform the alien of his right 
to have the registration reinstated if 
the alien shall, before the end of the 
second year after the missed appoint¬ 
ment date if paragraph (a) applies, 
and before the end of the second year 
after the 221(g) refusal if paragraph 

(b) applies, establish to the satisfac¬ 
tion of the consular officer that his 
failure to apply for an immigrant visa 
or to present evidence purporting to 
overcome the ineligibility under sec¬ 
tion 221(g) was due to circumstances 
beyond his control. 

(d) Reinstatement of registration. If 
an alien, as provided for in paragraph 

(c) of this section, establishes to the 
satisfaction of a consular officer that 
failure to apply as scheduled for an 
immigrant visa or to present evidence 
purporting to overcome ineligibility 
under section 221(g) was due to cir¬ 
cumstances beyond the applicant’s 
control, the consular officer shall rein¬ 
state the alien’s registration for an im¬ 
migrant visa. Any petition approved 
pursuant to section 204(b) which had 
been automatically revoked as a result 
of the termination of registration shall 
be considered to be automatically rein¬ 
stated. 


(Sec. 101. 84 Stat. 116; 8 U.S.C. 1101) 
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Dated: December 21, 1978. 

Barbara M. Watson, 
Assistant Secretary for 
Consular Affairs. 
(FR Doc. 79-535 Filed 1-5-79; 8:45 am] 


[1505-01-M] 

Title 24—Housing and Urban 
Development 

CHAPTER VIII—LOW INCOME HOUS¬ 
ING, DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT 

[Docket No. R-78-598] 

PART 886—SECTION 8 HOUSING AS¬ 
SISTANCE PAYMENTS PROGRAM- 
SPECIAL ALLOCATIONS 

Subpart A—Additional Assistance 
Program for Projects With HUD-ln- 
sured and HUD-Held Mortgages 
Maintenance, Operation, and In¬ 
spections 

Correction 

In FR Doc. 78-35861 appearing at 
page 60157 in the issue for Tuesday, 
December 26. 1978, in the “DATES” 
paragraph, the effective date should 
be corrected to read “December 26, 
1978.” 


[3710-08-M] 

Title 35—Panama Canal 

CHAPTER I—CANAL ZONE 
REGULATIONS 

PART 253—REGULATIONS OF THE 
SECRETARY OF THE ARMY 

Overseas Differential 

AGENCY: Canal Zone Government 
and Panama Canal Company. 

ACTION: Final Rule. 

SUMMARY: The Secretary of the 
Army amends portions of the Canal 
Zone Regulations (35 CFR Part 253) 
relating to the overseas (tropical) dif¬ 
ferential. The purpose of this amend¬ 
ment is to preserve eligibility for the 
overseas (tropical) differential in the 
case of the employee who has served 
in the Canal Zone continuously since 
July 3. 1976, and who, due to the em¬ 
ployee’s minority or the fact that the 
employee’s spouse was receiving the 
differential or a housing or living 
quarters allowance, was not receiving 
the differential on July 3. 1976. Pay¬ 
ment of the differential to employees 
presently made eligible by this amend¬ 
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ment would be authorized only on a 
prospective basis. 

EFFECTIVE DATE: January 1. 1979. 

FOR FURTHER INFORMATION. 
CONTACT: 

Colonel Michael Rhode, Jr., Military 
Assistant to the Assistant Secretary 
of the Army (Civil Works), Room 
2E569, The Pentagon. Washington, 
D.C. 20310, Tel. (202) 695-7126. 

35 CFR Part 253 is amended by re¬ 
vising § 253.135(c) to read as follows: 

§253.135 Tropica] differential. 

• • • • • 

(c) The rule set forth in paragraph 
(b)(1) of this section shall not disquali¬ 
fy the employee who has been con¬ 
tinuously employed since July 3. 1976, 
and who on that date was (i) receiving 
a differential. <ii) not receiving a dif¬ 
ferential because the employee’s 
spouse was receiving a differential or a 
housing or living quarters allowance, 
(iii) not receiving a differential be¬ 
cause the employee was under 21, un¬ 
married, and the child or stepchild of 
a resident of the Canal Zone or the 
Republic of Panama, or (iv) not receiv¬ 
ing a differential solely because such 
payment, when combined with his or 
her aggregate compensation estab¬ 
lished under §§253.131 and 253.134 
would have exceeded the current rate 
of step 5. GS-17, of the General 
Schedule set out in 5 U.S.C. 5332(a). 

(2 C.Z.C. 142(b). 146(2). 155. 76A Stat. 16. 17, 
19; 35 CFR 251.2.) 

Dated: December 29. 1978. 

By Authority of the Secretary of the 
Army: 

Rome D. Smyth, 

Colonel, V.S. Army , Director , Ad- 
ministrative Management, 
TAGCEN. 

[FR Doc. 79-536 Filed 1-5-79; 8:45 am 


[6560-01-M] 

Title 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

[FRL 1022A-5] 

PART 65—DELAYED COMPLIANCE 
ORDERS 

Delayed Compliance Order for Indus¬ 
trial Fuel and Asphalt Co. of Indi¬ 
ana, Hammond, Ind. 

AGENCY: U.S. Environmental Protec¬ 
tion Agency. 

ACTION: Final Rule. 
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SUMMARY: By this rule, the Admin- 
istator of U.S. EPA approves a De¬ 
layed Compliance Order to Industrial 
Fuel and Asphalt Co. of Indiana. The 
Order requires the Company to bring 
air emissions from its crude oil and 
gasoline storage vessels at Hammond. 
Indiana, into compliance with certain 
regulations contained in the federally 
approved Indiana State Implementa¬ 
tion Plan (SIP). Industrial Fuel and 
Asphalt Co. of Indiana’s compliance 
with the Order will preclude suits 
under the Federal enforcement and 
citizen suit provisions of the Clean Air 
Act (the Act) for violations of the SIP 
regulations covered in the Order. 

DATES: This rule takes effect Janu¬ 
ary 8, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Anne Swofford, Attorney, United 

States Environmental Protection 

Agency. Region V. 230 South Dear¬ 
born Street, Chicago, Illinois 60604. 

Telephone: (312) 353-2082. 

SUPPLEMENTARY INFORMATION: 
On August 25. 1978. the Acting Re¬ 
gional Administrator of U.S. EPA’s 
Region V Office published in the Fed¬ 
eral Recister (43 FR 38054) a notice 
setting out the provisions of a pro¬ 
posed State Delayed Compliance 
Order for Industrial Fuel and Asphalt 
Co. of Indiana. The notiqe asked for 
public comments and offered the op¬ 
portunity to request a public hearing 
on the proposed Order. 

No public comments and no request 
for a public hearing were received in 
response to the notice. 

Therefore, a Delayed Compliance 
Order effective this date is approved 
to Industrial Fuel and Asphalt Co. of 
Indiana by the Administrator of U.S. 
EPA pursuant to the authority of Sec¬ 
tion 113(d)(2) of the Clean Air Act, 42 
U.S.C. 7413(d)(2). The Order places 
the Company on a schedule to bring 
its crude oil and gasoline storage ves¬ 
sels at Hammond. Indiana, into com¬ 
pliance as expeditiously as practicable 
with Regulation APC-15, a part of the 
federally approved Indiana State Im¬ 
plementation Plan. Industrial Fuel 
and Asphalt Co. of Indiana is unable 
to immediately comply with these reg¬ 
ulations. The Order also imposes inter¬ 
im requirements which meet Sections 
113(d)(1)(C) and 113(d)(7) of the Act, 
and emission monitoring and reporting 
requirements. If the conditions of the 
Order are met, it will permit Industri¬ 
al Fuel and Asphalt Co. of Indiana to 
delay compliance with the SIP regula¬ 
tions covered by the Order until May 
15, 1979. 

Compliance with the Order by In¬ 
dustrial Fuel and Asphalt Co. of Indi¬ 
ana will preclude Federal enforcement 
action under Section 113 of the Act for 
violations of the SIP regulations cov¬ 


ered by the Order. Citizen suits under 
Section 304 of the Act to enforce 
against the source are similarly pre¬ 
cluded. Enforcement may be initiated, 
however, for violations of the terms of 
the Order, and for violations of the 
regulation covered by the Order which 
occurred before the Order was issued 
by U.S. EPA or after the Order is ter¬ 
minated. If the Administrator deter¬ 
mines that Industrial Fuel and As¬ 
phalt Co. of Indiana is in violation of a 
requirement contained in the Order, 
one or more of the actions required by 
Section 113(d)(9) of the Act will be ini¬ 
tiated. Publication of this notice of 
final rulemaking constitutes final 
Agency action for the purposes of ju¬ 
dicial review under Section 307(b) of 
the Act. 

U.S. EPA has determined that the 
Order shall be effective January 8, 
1979, because of the need to immedi¬ 
ately place Industrial Fuel and As¬ 
phalt Co. of Indiana on schedule for 
compliance with the Indiana State Im¬ 
plementation Plan. 

(42 U.S.C. 7413(d), 7601.) 


[6560-01-M] 


£FRL 1028-41 

PART 65—DELAYED COMPLIANCE 
ORDER 


Delayed Compliance Order for the 
Gty of Akron, Ohio 

AGENCY: UJS. Environmental Protec¬ 
tion Agency. 

ACTION: Final rule. 

SUMMARY: By this rule, the Admin¬ 
istrator of U.S. EPA approves a De¬ 
layed Compliance Order to the City of 
Akron. The Order requires the City of 
Akron to bring air emissions from its 
sludge incinerator in Akron, Ohio, into 
compliance with certain regulations 
contained in the federally approved 
Ohio State Implementation Plan 
(SIP). The City of Akron's compliance 
with the Order will preclude suits 
under the Federal enforcement and 
citizen suit provisions of the Clean Air 
Act for violations of the SIP regula¬ 
tions covered in the Order. 

DATES: This rule takes effect Janu¬ 
ary 8. 1979. 


Dated: December 21, 1978. 

Douglas M. Costle, 
Administrator. 

In consideration of the foregoing, 
Chapter I of Title 40 of the Code of 
Federal Regulations is amended as fol¬ 
lows: 

PART 65—DELAYED COMPLIANCE 
ORDERS 

1. By adding an entry to the table in 
§ 65.191 to read as follows: 

§ 65.191 U.S. EPA Approval of State De¬ 
layed Compliance Orders issued to 
major stationary sources. 

The State Order Identified below 
has been approved by the Administra¬ 
tor in accordance with Section 
113(d)(2) of the Act and with this part. 
With regard to this Order, the Admin¬ 
istrator has made all the determina¬ 
tions and findings which are necessary 
for approval of the Order under Sec¬ 
tion 113(d) of the Act. 


FOR FURTHER INFORMATION 
CONTACT: 

Mr. Roger Grimes. Attorney. United 
States Environmental Protection 
Agency, Region V, 230 South Dear¬ 
born Street. Chicago, Illinois 60604. 
Telephone (312) 353-2082. 

SUPPLEMENTARY INFORMATION: 
On August 25. 1978, the Acting Re¬ 
gional Administrator of U.S. EPA's 
Region V Office published in the Fed¬ 
eral Register (43 FR 38056) a notice 
setting out the provisions of a pro¬ 
posed State Delayed Compliance 
Order for the City of Akron. The 
notice asked for public comments and 
offered the opportunity to request a 
public hearing on the proposed Order. 
No public comments and no request 
for a public hearing were received in 
response to the proposed notice. 

Therefore, a Delayed Compliance 
Order effective this date is approved 
to the City of Akron by the Adminis¬ 
trator of U.S. EPA pursuant to the au¬ 
thority of Section 113(d)(2) of the 
Clean Air Act. 42 U.S.C. 7413(d)(2). 
The Order places the City of Akron on 
a schedule to bring its sludge inciner¬ 
ator at Akron, Ohio, into compliance 
as expeditiously as practicable with 
OAC 3745-17-09 and OAC 3745-17-07, 
a part of the federally approved Ohio 




Date of FR SIP regulation 

Final 

Source 

Location 

Proposal Involved 

Compliance 

Date 

Industrial Fuel and Asphalt Co. Of Indiana...* 

... Hammond. 
Indiana. 

Aug. 25. 1878. APC-15_ 

May 15. 1879 


[FR Doc. 79-531 Filed 1-5-79; 8:45 am] 
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State Implementation Plan. The 
Order also imposes interim require¬ 
ments which meet Sections 
113(d)(1)(C) and 113(d)(7) of the Act, 
and emission monitoring and reporting 
requirements. If the conditions of the 
Order are met, it will permit the City 
of Akron to delay compliance with the 
SIP regulations covered by the Order 
until July 1, 1979. 

Compliance with the Order by the 
City of Akron will preclude Federal 
enforcement action under Section 113 
of the Act for violations of the SIP 
regulations covered by the Order. Citi¬ 
zens suits under Section 304 of the Act 
to enforce against the source are simi¬ 
larly precluded. Enforcement may be 
initiated, however, for violations of 
the terms of the Order, and for viola¬ 
tion of the regulations covered by the 
Order which occurred before the 
Order was issued by U.S. EPA or after 
the Order is terminated. If the Admin¬ 
istrator determines that the City of 
Akron is in violation of a requirement 
contained in the Order, one or more of 
the actions required by Section 
113(d)(9) of the Act will be initiated. 
Publication of this notice of final rule- 
making constitutes final Agency 
action for the purposes of judicial 


[6712-01-M] 

Title 47—Telecommunication 


CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 

[Docket No. 20817; PCC 78-871] 

PART 13—COMMERCIAL RADIO 
OPERATORS 

PART 73—RADIO BROADCAST 
SERVICES 

Radio Operator Licensing Program 

Preamble 

AGENCY: Federal Communications 
Commission. 

ACTION: Report and Order. 

SUMMARY: This action authorizes 
the routine operation of all FM broad¬ 
cast stations and all AM broadcast sta¬ 
tions, except those employing critical 
directional antenna systems by per¬ 
sons holding any class of commercial 
operator license or permit, including a 
Restricted Radiotelephone Operator 
Permit. Broadcasters, especially in 
small market areas located at some 
distance from FCC examination 
points, complained of difficulty in ob¬ 
taining properly licensed operators. 
This action permits persons to obtain 
the necessary operator permit by mail, 
without examination. 

EFFECTIVE DATE: February 7. 1979. 


RULES AND REGULATIONS 

review under Section 307(b) of the 
Act. 

U.S. EPA has determined that the 
Order shall be effective upon publica¬ 
tion of this notice because of the need 
to immediately place the City of 
Akron on a schedule for compliance 
with the Ohio State Implementation 
Plan. 

(42 U.S.C. 7413(d). 7601) 

Dated: December 21, 1978. 

Douglas M. Costle, 
Administrator. 

In consideration of the foregoing, 
Chapter I of Title 40 of the Code of 
Federal Regulations is amended as fol¬ 
lows: 
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PART 65—DELAYED COMPLIANCE 
ORDER 

1. By adding an entry to the table in 
§ 65.401 to read as follows: 

§65.401 U.S. EPA Approval of State De¬ 
layed Compliance Orders issued to 
nuuor stationary sources. 

The State Order identified below 
has been approved by the Administra¬ 
tor in accordance with Section 
113(d)(2) of the Act and with this 
Part. With regard to this Order, the 
Administrator has made all the deter¬ 
minations and findings which are nec¬ 
essary for approval of the Order under 
Section 113(d) of the Act. 



Source 

Date of FR 

Location Proposal 

SIP regulation 
involved 

Pinal 

Compliance 

Dale 

City of Akron. 


-- Akron. Ohio.. Aug. 25. 1978. 

OAC 

3745-17-07. 

OAC 

3745-17-09. 

July 1. 1979 


CFR Doc. 79-530 Piled 1-5-79: 8:45 am] 


ADDRESSES: Federal Communica¬ 
tions Commission. Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Vernon P. Wilson. Field Operations 

Bureau, (202) 632-7240. 

SUPPLEMENTARY INFORMATION: 
Adopted: December 21, 1978. 

Released: January 5. 1979. 

First Report and Order. In the 
Matter of an Inquiry Relating to the 
Commission's Radio Operator Licens¬ 
ing Program. Docket No. 20817. 

1. The Commission has before it for 
consideration the Notice of Proposed 
Rule Making in the above captioned 
matter, released August 4. 1977, FCC- 
77-528. 42 FR 40939. Comments were 
due October 1, 1977 and reply com¬ 
ments October 31, 1977. In response to 
a petition filed by the National Associ¬ 
ation of Broadcasters, these dates 
were extended to January 3. 1978 and 
January 31. 1978, respectively. Ap¬ 
proximately 100 comments and one 
reply comment were received, as listed 
in Appendix A. 

2. The Notice of Proposed Rule 
Making concerned the following sub¬ 
jects: 

A. Operator licensing requirements 
for the routine operation of AM and 
FM broadcast stations. 

B. Operator licensing requirements 
for the technical maintenance of 
broadcast and non-broadcast stations. 

C. The term of operator licenses. 


D. Operator responsibility. 

E. Special endorsement on First 
Class Radiotelephone license for tele¬ 
vision station operation. 

3. In November 1977 the Commission 
contracted with the Georgia Institute 
of Technology (GIT) for a study of 
current Broadcast Service regulatory 
programs to evaluate their interrela¬ 
tionship and effectiveness. The five 
areas to be studied were: 

A. Field Enforcement. 

B. Licensing. 

C. Transmitting System Operation 
Regulation. 

D. Non-Compliance Sanctions in the 
Broadcast Service. 

E. Equipment Authorization. 

The draft final report of this study, 
received in late November 1978, recom¬ 
mends that the current program of li¬ 
censing operators in the broadcast 
services by examination be eliminated 
and a "registration'’ program be sub¬ 
stituted. It alternatively suggested 
that the Commission might want to 
consider requiring a "relevant and 
meaningful" examination for persons 
who maintain or repair broadcast 
transmitting equipment to determine 
their ability. The report continues, 
"The general trend of Docket 20817 to 
relax operator requirements in the 
broadcast service is consistent with 
our findings." 

4. As the GIT study raises questions 
which were not considered in the 
Notice of Proposed Rule Making, the 
Commission believes that further 
review and evaluation of the report is 
needed before final action is taken. 
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However, there appears to be no 
reason to delay the reduction of the 
qualification standards for persons 
who perform routine operating duties 
at broadcast stations. Therefore, this 
FIRST REPORT AND ORDER will 
be restricted to that particular propos¬ 
al. Other matters contained in the 
Docket will be considered in the near 
future by means of Further Notice of 
Inquiry. Further Notice of Proposed 
Rule Making, or Report and Order, as 
may be appropriate. 

5. Comments received in both the 
Notice of Proposed Rule Making and 
the Notice of Inquiry 1 * generally en¬ 
dorsed the proposal to permit the rou¬ 
tine operation of all FM and all AM 
broadcast stations, except those em¬ 
ploying critical directional antenna 
systems, by persons holding any class 
of operator license, including a Re¬ 
stricted Radiotelephone Operator 
Permi* t.* Under the present rules these 
persons must hold at least a Third 
Class Radiotelephone Operator 
Permit, Endorsed for Broadcast Oper¬ 
ation, which can be obtained only 
after passing a Commission examina¬ 
tion. 

6. Station licensees, managers, and 
broadcasters associations, in general, 
strongly supported the proposal to 
permit the routine operation of broad¬ 
cast transmitters, except where the 
rules require the operator to hold a 
higher class of license, by persons 
holding a Restricted Radiotelephone 
Operator Permit. It was their conten¬ 
tion that a license, obtained through 
examination, served no useful purpose 
and in many cases created a hardship 
for stations located at some distance 
from a Commission examination point. 
They pointed out that modern trans¬ 
mitting systems require little atten¬ 
tion during normal operation and 
that, as the Commission has always 
held the broadcast station licensee re¬ 
sponsible for the operation of the sta¬ 
tion. they should be permitted to 
employ and train persons who have 
not been examined by the Commission 
and be responsible for their perform¬ 
ance. 

7. On the other hand, a large 
number of the comments strongly op¬ 


1 Notice of Inquiry, Docket 20817, adopted 
May 25. 1976. released June 7. 1976, FCC- 
76-476,41 FR 22981. 

*No oral or written examination is re¬ 
quired for this permit. In lieu thereof, appli¬ 
cants will be required to certify in writing to 
a declaration which states that the appli¬ 
cant has need for the requested permit; can 
receive and transmit spoken messages in 
English: can keep at least a rough written 
log in English or in some other language in 
general use that can be readily translated 
into English: is familiar with the provisions 
of treaties, laws, and rules and regulations 
governing the authority granted under the 
requested permit; and understands that it is 
his/her responsibility to keep currently fa¬ 
miliar with all such provisions. [47 USC 
13.22(h)] 
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posed the routine operation of broad¬ 
cast transmitters by persons who had 
not demonstrated their familiarity 
with basic rules and operational proce¬ 
dures by examination. Some station 
managers, a number of chief opera¬ 
tors, and many individuals who cur¬ 
rently hold operator’s certificates, 
were of the opinion that elimination 
of the third class operator require¬ 
ment would have an adverse impact on 
the technical integrity of the broad¬ 
cast system. Most were of the opinion 
that persons who operate broadcast 
transmitters should possess at least 
the basic knowledge required to obtain 
the Third Class Permit, with Broad¬ 
cast endorsement. 

8. After reviewing these comments, 
the Commission is of the opinion that 
stability of modern transmission sys¬ 
tems does not require that routine op¬ 
erators qualify by examination. It be¬ 
lieves that such operations can be car¬ 
ried out by persons holding a minimal 
class of license obtained without ex¬ 
amination and that such operators can 
be trained by station licensees who 
would be responsible for their per¬ 
formance. As pointed out in the Notice 
of Proposed Rule Making in this pro¬ 
ceeding. for more than 10 years hold¬ 
ers of Provisional Radio Operator Cer¬ 
tificates for the Third Class Radiotele¬ 
phone Operator’s Permit, endorsed for 
Broadcast operation, which could be 
obtained without examination, 3 have 
been permitted to perform routine op¬ 
erating duties for periods of up to one 
year. There is no evidence to indicate 
that their performance has been less 
satisfactory than that of operators 
who qualified for the Third Class Ra¬ 
diotelephone Operator Permit, with 
Broadcast endorsement by examina¬ 
tion. 

9. Therefore, the pertinent sections 
of Parts 13, and 73 of the rules are 
being modified 4 to authorize the rou¬ 
tine operation of most AM and FM 
broadcast stations by persons holding 
a Restricted Radiotelephone Opera¬ 
tor’s Permit in lieu of the presently re¬ 
quired Third Class Radiotelephone 


J To obtain the certificate, the applicant 
submitted a certification by the holder of a 
First Class Radiotelephone Operator’s Li¬ 
cense who was responsible for the technical 
maintenance of a radio broadcast station, 
that the applicant had been instructed in 
the operation of a broadcast station and was 
believed to be capable of performing the 
duties expected of a person holding a Radio¬ 
telephone Third Class Operator Permit 
with Broadcast station operation endorse¬ 
ment. The certificate was valid for one year; 
was non-renewable; and could be issued to a 
person only once. During the term of the 
Provisional Certificate the holder was ex¬ 
pected to qualify by examination for the 
Third Class Radiotelephone Operator’s 
Permit with Broadcast endorsement. 

* Conforming modifications to the perti¬ 
nent Sections of Part 13 are listed in Appen¬ 
dix B and to Part 73 in Appendix C. 


Operator’s Permit endorsed for Broad¬ 
cast operation. After the effective date 
of the rules, the Commission will no 
longer issue Provisional Certificates 
for the Radiotelephone Third Class 
Operator Permit, endorsed for Broad¬ 
cast operation, or examine applicants 
for the Broadcast Endorsement. Third 
Class Radiotelephone Operator Per¬ 
mits endorsed for Broadcast operation 
will be renewed, upon application, 
without the Broadcast Endorsement. 

10. The Commission wishes to em¬ 
phasize that the relaxation of the ex¬ 
amination requirement for routine op¬ 
erators of broadcast stations does not 
lessen the burden of responsibility of 
either the operator or the broadcast 
station licensee for strict compliance 
with the Commission’s Rules. Al¬ 
though the Commission will continue 
to hold the licensee of the station ulti¬ 
mately responsible for its operation, 
operators will also be held responsible 
for their own performance. The Com¬ 
mission has long had the authority to 
suspend the certificates of operators 
who violate the provisions of Interna¬ 
tional Treaties, the Communications 
Act. or the Commission s Rules and 
Regulations and to assess forfeitures 
against broadcast station licensees. 
Now, under the authority of Public 
Law 95-234, 5 which became effective 
on March 23. 1978, the Commission 
has authority to assess a forfeiture 
against “any person” found in viola¬ 
tion of the Communications Act or the 
Commission’s Rules. Operators at 
broadcast stations should note that 
they are personally subject to this for¬ 
feiture provision and may be fined 
along with, or in lieu of. the station li¬ 
censee. 

11. Further information concerning 
the matters contained in this 
REPORT AND ORDER can be ob¬ 
tained from Vernon P. Wilson, FCC, 
Washington, D.C. 20554, telephone 
(202) 632-7240. 

12. In view of the foregoing, IT IS 
ORDERED that effective February 7, 
1979, pursuant to the authority con¬ 
tained in Sections 4(1) 303(1) and 303(r) 
of the Communications Act of 1934, as 
amended. Parts 13. and 73 of the Com¬ 
mission’s Rules ARE AMENDED as 
set forth in the attached Appendices. 

(Secs. 4. 303, 48 Slat., as amended. 1066. 
1082; 47 U.S.C. 154.303.) 

Federal Communications 
Commission. 

William J. Tricarico, 

Secretary. 

Attachment: Appendices. 

Appendix A 

Comments and reply comments were re¬ 
ceived from the following: 


1 Public Law 95-234 amended Section 

503(b) of the Communications Act of 1934, 

as amended [U.S.C. 503(b)]. 
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Albert K. Nielsen-WDNX. 

Robert Dean Beaver. 

Adlai C. Ferguson, Jr.-WPRS/WACF. 
Boyce J. Hanna—WADT. 

John J. Davis. 

Paul H. Lee. 

Charles W. Sepmeier—WFSU/WTAL. 
Raphael Solfer. 

George H. Baskos—KCDC. 

Robert Yeates. 

William H. Wilson. 

Hudson C. Millar-WIRA. 

John E. Shepler—WROK/WZOK. 

Chris Nevil. 

Jesse L. Sprouse. 

Peter B. Orllk-WMHW-FM. 

Charles B. Field. 

Daryl E. Harris. Sr. 

Michael W. Moran—WLKE. 

J. F. Curado—Hawaiian Airlines. 

Rowland Medler. 

David R. Santee—KBRL. 

Bruce L. Mackey—WKRT. 

Frank J. Maynard. 

Louise Keltner—WPTN. 

Frederick E. Wells—WNDA. 

Mark Robinson—WWCU-FM. 

Robert W. Sassaman—WNWR. 

Walter L. Johnson, Jr. 

Bruce R. Glazer. 

Gregg S. Warren. 

Andy K. Hughes. 

Thomas M. Neilson. 

Donald L. Schcsscr. 

T. E. Shireman. 

Michael Hemeon. 

George T. Wade. 

Robert Kares. 

Forest Industries Telecommunications. 

H. David Harrell. 

Boris Pastuch. 

John G. Murray—KCMW-FM. 

Alfred Pastuch. 

Constantino E. Bernardez—KTCU-FM. 

John Pastuch. 

Stephen A. Bloomfield-WAUP-FM. 
Kenneth L. Welch. 

National Marine Electronics Association. 

Bill Harrell. 

Robert L. Bingham. 

Gulf Radiotelephone and Electronics. 

Ernest O. Sutton. 

California Mobile Radio Association. 
Cleveland Institute of Electronics. 

California State Communications Division. 
John Furr—KITE/KITE-PM. 

Ernest R. Skinner, Jr. 

Greg VanAcker. 

Patrick Fisher. 

Raymond H. Basemore. 

Gerhard J. Straub. 

Mike Henderson—KENN. 

Herbert M. Schulkind-WCVB-TV. 

Daniel J. Reilly. Jr. 

Joel E. Wharton. 

James M. Greenwood. 

James T. Billie, James E. Hatson. and 
James C. Martin (Joint Comment). 

William G. Wheeler. 

C. Curtis Sigmon-WYCL. 

Associated Public—Safety Communications 
Officers. Inc. (APCO). 

Roland Closson. 

Hartley Peterson. 

Michael Donovan—WGLS. 

Kermit L. Richardson—KBOK. 

Martin Dekkenga-KDCR. 

Wisconsin Chapter Associated Public- 
Safety Communications Officers, Inc. 
William J. Oliver. 

Edwin H. Ryland-KSWH-FM. 

Donald Karr. 
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RCA Corporation. 

Tamalpais Broadcast Advertising. 

Command Productions. 

J. G. Rountree. 

National Broadcasting Company. Inc. 
Motorola. Inc. 

Aeronautical Radio. Inc. 

G.T.E. Service Corp. 

Aloysius B. McCabe—WGN. 

American Broadcasting Companies. Inc. 
National Association of Broadcasters. 
National Association of Business and Educa¬ 
tional Radio. Inc. (NABER). 

Utilities Telecommunications Council. 
William F. Duhamel—Duhamol Broadcast¬ 
ing Enterprises. 

Greater Media. Inc.—WCTC/WMGO-FM. 
ET AL. 

McKenna. Wilkinson, and Klttner. Repre¬ 
senting 29 Broadcast Station Licensees. 
National Radio Broadcasters Association. 
Merrill T. See. 

The Radio Shack. 

Robert E. Krueger— KTVB. Inc. (Reply 
Comment). 

Appendix B 

Part 13 of Chapter I of Title 47 of 
the Cede of Federal Regulations is 
amended as follows: 

I) In Section 13.2, paragraph (d)(4) 
is deleted and marked “Reserved*’. 

§ 13.2 Classification of operator licenses 
and endorsements. 


(d) • * • 

(4) [Reserved] 

2) Section 13.3 is amended to read as 
follows: 

§ 13.3 Dual Holding of Licenses. 

(a) U.S. citizens, citizens of American 
Samoa, and Trust Territory citizens 
may not hold more than one radiotele¬ 
phone license and one radiotelegraph 
license at the same time. 

(b) Aliens may hold two Restricted 
Radiotelephone Operator Permits at 
the same time as each one may convey 
partial operating authority. 

3) In Section 13.5, paragraph (c)(2) is 
amended to read as follows: 

§ 13.5 Eligibility fur New License. 


(C)• * * 

(2) If an applicant afflicted with 
blindness Is afforded a waiver of the 
written examination requirement and 
is found qualified for a radiotelephone 
first class operator license, radiotele¬ 
phone second class operator license, or 
radiotelephone third class operator 
permit, the applicant may be issued 
the license or permit: Provided that 
the license or permit so received shall 
bear an endorsement as follows: 

“This license is not valid for the op¬ 
eration of any station licensed by the 
Commission unless the station has 
been adapted for operation by a blind 
person and the equipment to be used 
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in such station for that purpose is ca¬ 
pable of providing for operation in 
compliance with the Commission’s 
Rules.” 


4) In Section 13.8, paragraphs (b) 
and (c) are amended to read as follows, 
and paragraph (d) is deleted and 
marked “Reserved”. 

§ 13.8 Provisional Radio Operator Certifi¬ 
cate. 


(b) If the Commission finds that the 
public interest will be served, it may 
issue such certificates for a period not 
to exceed 6 months with such addi¬ 
tional limitations as may be indicated. 

<c) A Provisional Radio Operator 
Certificate will not be issued if the ap¬ 
plicant has not fulfilled the examina¬ 
tion requirements for the license ap¬ 
plied for. 

(d) [Reserved] 

5) In Section 13.11, paragraph (e) is 
amended to read as follows: 

§13.11 Procedure. 


(e) Blind applicant. A blind person 
seeking an examination for radiotele¬ 
phone first class operator license, ra¬ 
diotelephone second class operator li¬ 
cense, or radiotelephone third class 
operator license shall make a request 
in writing to the appropriate field 
office for a time and date to appear, 
for such examination. The examina¬ 
tion shall be administered only at the 
field office. Requests for examinations 
shall be made at least 2 weeks prior to 
the date on which the examination is 
desired. 

6) Section 13.21, paragraph (a) is 
amended to read as follows: 

§13.21 Examination element*. 

(a) Written examinations will com¬ 
prise questions from one or more of 
the following examination elements. 

(1) Basic law. Provisions of laws, 
treaties and regulations with which 
every operator should be familiar. 

(2) Basic operating practice. Radio 
operating procedures and practices 
generally followed or required in com¬ 
municating by means of radiotele¬ 
phone stations. 

(3) Basic radiotelephone. Technical, 
legal and other matters applicable to 
the operation of radiotelephone sta¬ 
tions other than broadcast. 

(4) Advanced radiotelephone. Ad¬ 
vanced technical, legal and other mat¬ 
ters particularly applicable to the op¬ 
eration of the various classes of broad¬ 
cast stations. 

(5) Radiotelegraph operating prac¬ 
tice. Radio operating procedures and 
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practices generally followed or re¬ 
quired in communicating by means of 
radiotelegraph stations primarily 
other than in the maritime mobile 
services of public correspondence. 

(6) Advanced radiotelegraph. Tech¬ 
nical, legal and other matters applica¬ 
ble to the operation of all classes of ra¬ 
diotelegraph stations, including oper¬ 
ating procedures and practices in the 
maritime mobile sendees of public cor¬ 
respondence, and associated matters 
such as radio navigational aids, mes¬ 
sage traffic routing and accounting, 
etc. 

(7) Aircraft radiotelegraph. Basic 
theory and practice in the operation 
of radio communications and radio 
navigational systems in general use on 
aircraft. 

(8) Ship radar techniques. Special¬ 
ized theory and practice applicable to 
the proper installation, servicing and 
maintenance of ship radar equipment 
in general use for marine navigational 
purposes. 


(7) Section 13.26 is amended to read 
as follows: 

§ 13.26 Canceling and issuing new li¬ 
censes. 

If the holder of a license qualifies 
for a higher class in the same group, 
the license held will be canceled upon 
the issuance of the new license. Simi¬ 
larly, if the holder of a restricted oper¬ 
ator permit qualifies for any other 
class or type of license or permit, the 
Restricted Radiotelephone Operator 
Permit will be canceled upon issuance 
of the new authorization, except as 
provided in section 13.3. 

(8) In Section 13.62. paragraph (c) is 
amended to read as follows, and para¬ 
graph (d) is deleted and marked “Re¬ 
served”. 

§ 13.62 Special Privileges. 


(c) The holder of any class of com¬ 
mercial operator license may operate 
AM, FM, or educational FM broadcast 
stations, except AM stations using di¬ 
rectional antenna systems which are 
required by the station authorizations 
to maintain ratios of the currents in 
the elements of the systems within a 
tolerance which is less than five per¬ 
cent or relative phases within toler¬ 
ances which are less than three de¬ 
grees, under the following conditions: 

(1) That adjustments of transmit¬ 
ting equipment by such operators, 
except when under the immediate su¬ 
pervision of a radiotelephone first 
class operator (radiotelephone second 
class operator for educational FM sta¬ 
tions with transmitter output power of 


RULES AND REGULATIONS 

1000 watts or less) shall be limited to 
the following: 

<!)••• 

(ii) • • • 

(iii) • • • 

(iv) • • • 

(v) • • • 

(2) The emissions of the station 
shall be terminated immediately 
whenever the transmitting system is 
observed operating beyond the upper 
and low f er limiting values of param¬ 
eters required to be observed and 
logged or in any manner inconsistent 
with the rules or the station authori¬ 
zation, and the above adjustments are 
ineffective in correcting the condition 
of improper operation, and a first class 
radiotelephone operator is not present 
(radiotelephone second class operator 
for educational FM stations with 
transmitter output power of 1000 
watts or less). 

(3) * * • 

(d) [Reserved] 

• • • • « 

Appendix C 

1. In §73.93, paragraphs (c), (d), (e) 
and (f) are amended to read as follows: 

§ 73.93 Operator Requirements. 

+ # * * # 

(c) A station using a non-directional 
antenna with a nominal power of 10 
kW or less may employ persons hold¬ 
ing any class of commercial radio oper¬ 
ator license or permit for routine oper¬ 
ation of the transmitting system if the 
station has at least one first class ra¬ 
diotelephone operator readily availa¬ 
ble at all times. This operator may be 
in full-time employment or, as an al¬ 
ternative, the licensee may contract in 
writing for the services, on a part-time 
basis, of one or more such operators. 
Signed contracts with part-time opera¬ 
tors may be kept in the files of the sta¬ 
tion and must be made available for 
inspection upon request by an author¬ 
ized representative of the FCC. 

(d) A station using a non-directional 
antenna during periods of operation 
with an authorized power in excess of 
10 kW may employ operators holding 
any class of commercial radio operator 
license or permit for routine operation 
of the transmitting system if the sta¬ 
tion has in full-time employment at 
least one first class radiotelephone op¬ 
erator. 

(e) A station using a directional an¬ 
tenna system, which is required by the 
station authorization to maintain the 
ratio of the currents in the elements 
of the system within a tolerance which 
is less than 5% or the relative phases 
of those currents within a tolerance 
which is less that 3° shall, without ex¬ 
emption, employ first class radiotele¬ 
phone operators who must be on duty 


and in actual charge of the transmit¬ 
ting system as specified in paragraph 
(a) of this Section during hours of op¬ 
eration with a directional radiation 
pattern. A station whose authorization 
does not specifically require therein 
the maintenance of phase and current 
relationships within closer tolerances 
than above specified must employ first 
class radiotelephone operators for rou¬ 
tine operation of the transmitting 
system during periods of directional 
operation. However, persons holding 
any class of commercial radio operator 
license or permit may be employed for 
routine operation of the transmitting 
system, if the following conditions are 
met: 

(!)••• 

• • • • • 

(f) Subject to the conditions in para¬ 
graphs (c), (d), and (e) of this Section, 
operators not holding first class radio¬ 
telephone operator licenses may make 
adjustments only of external controls, 
as follows: 

( 1 )• • • 

* * * • • 

2. In §73.265, paragraphs (c), (d), 
and (e) are amended to read as fol¬ 
lows: 

§ 73.265 Operator Requirements. 

• • • • * 

(c) A station with authorized trans¬ 
mitter output power of 25 kilowatts or 
less may employ persons holding any 
class of commercial radio operator li¬ 
cense or permit for routine operation 
of the transmitting system if the sta¬ 
tion has at least one first class radiote¬ 
lephone operator readily available at 
all times. This operator may be in full¬ 
time employment or. as an alternative, 
the licensee may contract in writing 
for the services on a part-time basis, of 
one or more operators. Signed con¬ 
tracts with part-time operators must 
be kept in the files of the station and 
must be made available for inspection 
upon request by an authorized repre¬ 
sentative of the FCC. 

(d) A station with authorized total 
transmitter output power in excess of 
25 kilowatts may employ persons hold¬ 
ing any class of commercial radio oper¬ 
ator license or permit for routine oper¬ 
ation of the transmitting system, if 
the station has in full-time employ¬ 
ment at least one first class radiotele¬ 
phone operator, or as an alternative, 
the licensee may contract in writing 
for the services, on a part-time basis, 
of one or more such operators. Signed 
contracts with part-time operators 
must be kept in the files of the station 
and must be made available for inspec¬ 
tion upon request by an authorized 
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representative of the FCC. The licens¬ 
ee must comply with the following: 

( 1 )* • • 

• • • • • 

(e) Subject to the conditions in para¬ 
graphs (c) and (d) of this Section, op¬ 
erators not holding first class radiote¬ 
lephone operator licenses may make 
adjustments only of external controls, 
as follows: 

< 1 ) # • • 

• • • • • 

3. In Section 73.565, paragraphs (c). 
(d). (e). and (f) are amended to read as 
follows: 

§ 73.565 Operator Requirements. 


(c) A noncommercial educational FM 
station with authorized transmitter 
output power not in excess of 25 kilo¬ 
watts may employ persons holding any 
class of commercial radio operator li¬ 
cense or permit for the routine oper¬ 
ation of the transmitting system, if 
the station has at least one operator of 
a class specified for this station’s 
power category in paragraph (b) of 
this Section, readily available at all 
times. This operator may be in full¬ 
time employment or. as an alternative, 
the licensee may contract in writing 
for the services, on a part-time basis, 
of one or more sueft operators. Signed 
contracts with part-time operators 
must be kept in the files of the station 
and must be made available for inspec¬ 
tion upon request by an authroized 
representative of the FCC. 

(d) A noncommmercial educational 
FM station with authorized total 
transmitter output power in excess of 
25 kilowatts may employ persons hold¬ 
ing any class of commercial radio oper¬ 
ator license or permit for routine oper¬ 
ation of the transmitting system if the 
station has in full-time employment at 
least one first class radiotelephone op¬ 
erator or, as an alternative, the licens¬ 
ee may contract in writing for the 
services, on a part-time basis, of one or 
more such operators. Signed contracts 
with part-time operators must be kept 
in the files of the station and must be 
made available for inspection upon re¬ 
quest by an authorized representative 
of the FCC. The licensee must comply 
with the following: 

(!)••• 


(e) [Reserved] 

(f) Subject to the conditions in para¬ 
graphs (c) and (d) of this Section, op¬ 
erators not holding first class radiote¬ 
lephone operator licenses (second class 
licenses for stations operating with 1 
kW or less transmitter power) may 


make adjustments only 'of external 
controls, as follows: 

(!)••• 


[FR Doc. 79-537 Filed 1-5-79; 8:45 am] 


[6712-01-M] 

[BC Docket No. 78-186; RM-2986] 

PART 73—RADIO BROADCAST 
SERVICES 

FM Broadcast Station in Aberdeen, 
Wash. 

Changes Made in Table of 
Assignments 

AGENCY: Federal Communications 
Commission. 

ACTION: Report and Order. 

SUMMARY: Action taken herein as¬ 
signs a Class A FM channel to Aber¬ 
deen. Washington, in response to a pe¬ 
tition filed by Quincy Valley Broad¬ 
casters, Inc. The proposed assignment 
would provide for a station which 
could bring a second local FM broad¬ 
cast service to Aberdeen. 

EFFECTIVE DATE: February 5, 1979. 

ADDRESSES: Federal Communica¬ 
tions Commission. Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak, Broadcast 
Bureau, (202-632-7792). 

SUPPLEMENTARY INFORMATION: 
In the matter of amendment of Sec¬ 
tion 73.202(b), Table of Assignments. 
FM Broadcast Stations. (Aberdeen. 
Washington); Report and Order (Pro¬ 
ceeding Terminated). 

Adopted: December 20, 1978. 

Released: December 28. 1978. 

By the Chief, Broadcast Bureau: 

1. The Commission has before it the 
Notice of Proposed Rule Making , 
adopted June 23. 1978. 43 Fed. Reg. 
29018. proposing the assignment of 
Channel 257A to Aberdeen, Washing¬ 
ton. as its second assignment. The pro¬ 
ceeding was instituted on the basis of 
a petition filed by Quincy Valley 
Broadcasters. Inc. (“petitioner”). Sup¬ 
porting comments were filed by peti¬ 
tioner reaffirming its intention to file 
an application for the channel, if as¬ 
signed. 

2. Aberdeen (pop. 18,489). in Grays 
Harbor County (pop. 59,553), 1 is locat¬ 
ed approximately 129 kilometers (80 
miles) southwest of Seattle, Washing¬ 
ton and 177 kilometers (109 miles) 
northwest of Portland. Oregon. It 
presently receives local service from 


•Population figures are taken from the 
1970 US. Census, unless otherwise indicat¬ 
ed. 


two full-time AM stations (KBKW and 
KXRO). It also has a Class C FM sta¬ 
tion operating on Channel 284 
(KDUX-FM). 

3. Petitioner states that the Wash¬ 
ington Census Board projects an in¬ 
crease in population for Grays Harbor 
County to 74.374 by 1985. Petitioner 
has submitted detailed information 
with respect to the need for an addi¬ 
tional FM assignment to Aberdeen, 
Washington. 

4. As a result of the proposed Chan¬ 
nel 257A assignment to Aberdeen, pre¬ 
clusion would occur only on the pro¬ 
posed channel, involving a small area 
which includes the sizable community 
of Hoquiam. However, this is not an 
impediment since Hoquiam has a Class 
A FM station in operation. 

5. While the proposed assignment 
would contravene the usual policy of 
avoiding intermixture of a Class A 
with a Class C channel in a particular 
community, we have deviated from 
this policy w r hen there is no Class C 
channel available for assignment, 
there is a demand for a Class A chan¬ 
nel and there is a willingness to com¬ 
pete under such circumstances. 
Yak\ma, Washington . 42 F.C.C. 2d 548. 
550 (1973); Key West, Florida, 45 
F.C.C. 2d 142, 145 (1974). There is no 
Class C channel which could be as¬ 
signed to Aberdeen, and petitioner has 
expressed a desire to apply for Chan¬ 
nel 257A at Aberdeen in spite of the 
intermixture situation. We believe it is 
in the public interest to make the as¬ 
signment w'hich would provide for a 
needed second local FM service to the 
community. 

6. The Canadian Government has 
given its concurrence to the assign¬ 
ment of Channel 257A to Aberdeen, 
Washington. 

7. Authority for the adoption of the 
amendment contained herein appears 
in Section-4(i), 5(d)(1), 303(g) and (r) 
and 307(b) of the Communications Act 
of 1934, as amended, and Section 0.281 
of the Commission’s Rules. 

8. In view of the foregoing, it is or¬ 
dered, that effective February 5. 1979, 
Section 73.202(b) of the Commission’s 
Rules, the FM Table of Assignments, 
is amended to read as follows for the 
community listed below: 


City Channel No, 


Aberdeen. Washington......^. .. 257A. 284 


9. It is further ordered, that this pro¬ 
ceeding is terminated. 

(Secs. 4. 5. 303. 48 Stat., as amended. 1066, 
1068. 1082; 47 U.S.C. 154. 155. 303.) 

Federal Communications 
Commission. 

Wallace E. Johnson. 

Chief, Broadcast Bureau. 
(FR Doc. 79-654 Filed 1-5-79; 8:45 am) 
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[6712-01-M] 

PART 73—RADIO BROADCAST 
SERVICES 

Reregulafion of Radio and TV 
Broadcasting 

Correction 

AGENCY: Federal Communications 
Commission. 

ACTION: Correction—Final Rules. 

SUMMARY: Erratum issued to insert 
words "in each mode of operation" 
which were inadvertently omitted in 
Broadcast Station Operating Log rules 
adopted on September 22. 1978, and 
published in the Federal Register on 
October 4, 1978, at 43 FR 45842. 

EFFECTIVE DATE: November 1, 
1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

John W. Reiser. Broadcast Bureau, 
202-632-9660. 

SUPPLEMENTARY INFORMATION: 

In the matter of reregulation of 
Radio and TV Broadcasting; erratum. 

Released: December 27, 1978. 

In the above-captioned Order, FCC 
78-681. adopted-September 22, 1978, 
and published in the Federal Regis¬ 
ter October 4, 1978, at 43 FR 45842, 
certain words were inadvertently omit¬ 
ted from §73.1820(a)(2)(i), in Appen¬ 
dix A, Instruction 97. which should 
read as follows: 

(i) An entry at the beginning of op¬ 
erations in each mode of operation, 
and thereafter at intervals not exceed¬ 
ing 3 hours, of the following (actual 
readings observed prior to making any 
adjustments to the equipment and an 
indication of any corrections to restore 
parameters to normal operating 
values); 

Federal Communications 
Commission. 

William J. Tricarico, 

Secretary. 

[FR Doc. 79-652 Filed 1-5-79; 8:45 am) 


[6712-01-M] 

[BC Docket No. 78-166: RM-3015] 

PART 73—RADIO BROADCAST 
SERVICES 

Television Broadcast Station in 
Alexandria, Louisiana 

Changes Made in Table of 
Assignments 

AGENCY: Federal Communications 
Commission. 

ACTION: Report and Order. 

SUMMARY: Action taken herein re¬ 
serves television Channel 25 for educa¬ 
tional use at Alexandria. Louisiana, 
and deletes the reservation of Channel 
41 there for educational use, This 
action, taken in response to a petition 
filed by the Louisiana Educational 
Television Authority, would make pos¬ 
sible economies of operation that 
would enhance LETA's ability to pro¬ 
vide a state-wide educational television 
service. 

EFFECTIVE DATE: February 5. 1979. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak, Broadcast 
Bureau, 202-632-7792. 

SUPPLEMENTARY INFORMATION: 

In the matter of amendment of 
§ 73.606(b), Table of Assignments. 
Television Broadcast Stations. (Alex¬ 
andria, Louisiana); Report and Order 
(Proceeding Terminated). 

Adopted: December 20. 1978. 

Released: December 27, 1978. 

By the Chief, Broadcast Bureau: 

1. The Commission .here considers 
the Notice of Proposed Rule Making. 
43 FR 26083, inviting comments on a 
petition filed by Louisiana Education¬ 
al Television Authority ("LETA"), li¬ 
censee of Station KLTM, Channel 13. 
Monroe: Station WLPB-TV, Channel 
27, Baton Rouge; permittee of Station 
KLTS, Channel 24, Shreveport, and 
applicant for Channel 18 (BPET-566), 
Lake Charles and Channel 24 (BPET- 
539), Lafayette. At LETA's request the 
Notice proposed changing the channel 
reserved for noncommercial education¬ 
al use at Alexandria. Louisiana, from 
Channel 41 to Channel 25. Both chan¬ 
nels are presently assigned to Alexan¬ 
dria and are unoccupied. LETA has 
filed and has accepted an application 
for Channel 25 (BPCT-5168). 

2. Alexandria (pop. 41,557), in Ra¬ 
pides Parish (pop. 118,078),* is located 


’Population figures are taken from the 
1970 U.S. Census. 


aproximately 177 kilometers (110 
miles) southeast of Shreveport, Louisi¬ 
ana. Alexandria is currently assigned 
Channels 5. 25, 31 and *41. Channel 5 
is occupied by Station KALB-TV and 
Channel 25, 31 and *41 are unoccu¬ 
pied. 

3. Petitioner asserts that, except for 
the assignment at Alexandria, all of 
the present and proposed LETA UHF 
transmitters will operate below Chan¬ 
nel 29 so that the same type tube may 
be employed at each transmitter loca¬ 
tion. It notes that this standardization 
would permit an interchange of klys¬ 
tron tubes between transmitters and 
reduce inventory requirements. Peti¬ 
tioner claims that reservation of 
Channel 25 in Alexandria as a non¬ 
commercial educational channel would 
result in economies to LETA which 
would enhance its ability to operate a 
statewide educational network for the 
benefit of the people of Louisiana. 
Since LETA has an application pend¬ 
ing for Channel 25, this will be viewed 
as an expression of continuing interest 
for the use of this channel. 

4. Upon careful consideration of the 
proposal herein, the Commission be¬ 
lieves it would be in the public interest 
to exchange the channel reservation 
for educational usage. In view of the 
LETA application for the use of Chan¬ 
nel 25, the reservation would make the 
assignments in §73.606 of our Rules 
more accurately reflect the nature of 
operations in Alexandria. In addition, 
it would make possible economies of 
operation that would enhance LETA's 
ability to provide a statewide educa¬ 
tional television service. Even with the 
change, there would still be two availa¬ 
ble television channels which could be 
used to bring additional commercial 
television service to Alexandria, 
should a demand arise. 

5. Accordingly, pursuant to authori¬ 
ty contained in Sections 4(i), 5(d)(1), 
303 (g) and (r) and 307(b) of the Com¬ 
munications Act of 1934, as amended, 
and Section 0.281 of the Commission s 
Rules, it is ordered , that effective Feb¬ 
ruary 5. 1979, the Television Table of 
Assignments, § 73.606(b) of the Com¬ 
mission’s Rules, is amended as it per¬ 
tains to the community listed below: 


Ctly 


Channel No. 

Alexandria, Louisiana. 


5. *25 ♦. 31 ♦. 41 ♦ 


6. It is further ordered , that this pro¬ 
ceeding is terminated. 

(Secs. 4. 5, 303. 48 Stat.. as amended. 1066. 
1068. 1082; 47 U.S.C. 154. 155. 303.) 

Federal Communications 
Commission. 

Wallace E. Johnson. 

Chief Broadcast Bureau. 
[FR Doc. 79-653 Filed 1-5-79: 8:45 ami 
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[1505-01-M] 

Title 49—Transportation 

CHAPTER I—MATERIALS TRANSPOR¬ 
TATION BUREAU, DEPARTMENT OF 
TRANSPORTATION 

[Docket No. HM-136; Arndt. No. 178-52] 

PART 178—SHIPPING CONTAINER 
SPECIFICATIONS 

Location of Manhole Assemblies and 
Certification Plates on Cargo Tanks 

Correction 

In FR Doc. 78-34950 appearing at 
page 58818 in the issue for Monday. 
December 18. 1978. the effective date 
given in the first column of page 58819 
now reading “December 15. 1978“ 
should have read “December 18. 1978“. 


[7035-01-M] 

Title 49—Transportation 

CHAPTER X—INTERSTATE 
COMMERCE COMMISSION 

SUBCHAPTER A—GENERAL RULES ANO 
REGULATIONS 

[Fifteenth Rev. Ser. Or. No. 1234] 

PART 1033—CAR SERVICE 

Distribution of Freight Cars 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency Order; Fifteenth 
Revised Service Order No. 1234. 

SUMMARY: There are serious short¬ 
ages of freight cars of the sizes and 
numbers required to comply with cer¬ 
tain tariff provisions. Service Order 
No. 1234 authorizes the carriers to 
substitute sufficient smaller cars for 
the larger cars required for shipments 
of specified commodities in order to 
meet minimum volume requirements 
but without limitations as to the 
number of cars to be used by each 
shipment. Fifteenth Revised Service 
Order No. 1234 adds alfalfa pellets and 
beet pulp to the list of commodities 
for which smaller cars may be substi¬ 
tuted for the larger cars customarily 
used. 

DATES: Effective 11:59 p.m., January 
2, 1979. Expires 11:59 p.m.. June 30. 
1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles C. Robinson. Chief. Utiliza¬ 
tion and Distribution Branch, Inter¬ 
state Commerce Commission, Wash¬ 
ington, D.C. 20423, telephone 202- 
275-7840. telex 89-2742. 


SUPPLEMENTARY INFORMATION: 

The Order is printed in full below. 
Decided January 2. 1979. 

There is an acute shortage of high 
capacity freight cars for transporting 
shipments of ‘alfalfa pellets, barium 
sulphate (crude barite, ground or not 
ground), beet pellets. ‘beet pulp, citrus 
pellets, citrus pulp, clay, coal, cotton¬ 
seed hulls, electrode binder pitch, fer¬ 
tilizer, fish meal, grain, grain products, 
gypsum, gypsum rock, peanuts, peanut 
hulls, pencil pitch, perlite, phosphate 
(dried or ground, treated or untreat¬ 
ed), salt, soybeans, soybean hulls, soy¬ 
bean products or sunflower seeds, 
caused by certain tariff provisions 
specifying the minimum quantities 
that must be loaded into cars offered 
to the carriers for transport. At the 
same time smaller cars, suitable except 
as to capacity, are available for trans¬ 
porting these products. The inability 
of the carriers and shippers to utilize 
the smaller capacity cars in place of 
the larger cars required by tariff pro¬ 
visions is resulting in great economic 
loss to both shippers and carriers. In 
the opinion of the Commission, an 
emergency exists requiring immediate 
action to modify existing rules, regula¬ 
tions and practices with respect to car 
service to secure maximum utilization 
of the available supply of freight cars 
and to alleviate shortages of cars. Ac¬ 
cordingly. the Commission finds that 
notice and public procedure are im¬ 
practicable and contrary to the public 
interest, and that good cause exists for 
making this order effective upon less 
than thirty days’ notice. 

It is ordered , 

§ 1033, 1234 Fifteenth Revined Service 

Order No. 1234. 

(a) Distribution of freight cars . Sub¬ 
ject to the concurrence of the shipper, 
carriers may substitute a sufficient 
number of smaller cars for larger cars 
ordered to transport shipments of ‘al¬ 
falfa pellets, barium sulphate (crude 
barite, ground or not ground), beet 
pellets, ‘beet pulp, citrus pellets, citrus 
pulp. clay. coal, cottonseed hulls, elec¬ 
trode binder pitch, fertilizer, fish 
meal, grain, grain products, gypsum, 
gypsum rock, peanuts, peanut hulls, 
pencil pitch, perlite, phosphate (dried 
or ground, treated or untreated), salt, 
soybeans, soybean hulls, soybean prod¬ 
ucts or sunflower seeds regardless of 
tariff requirements specifying mini¬ 
mum cubic or weight carrying capac¬ 
ity. (See exceptions (b) and (c).) 

(b) Exception. This order shall not 
apply to shipments subject to tariff 
provisions requiring the use of twenty- 
five or more cars per shipment. 

(c) Exception. This order shall not 
apply to shipments subject to tariff 
provisions which require that cars be 
furnished by the shipper. 


•Addition. 
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(d) Rates and Minimum Weights Ap¬ 
plicable. The rates to be applied and 
the minimum weights applicable to 
shipments for which cars smaller than 
those ordered have been furnished 
and loaded as authorized by Section 
(a) of this order shall be the rates and 
minimum weights applicable to the 
larger cars ordered. 

(e) Billing to be Endorsed. The carri¬ 
er substituting smaller cars for larger 
cars as authorized by Section (a) of 
this order shall place the following en¬ 
dorsement on the bill of lading and on 
the waybills authorizing movement of 
the car: 

"Car of ( ) cu. ft. and of ( ) lbs. or great¬ 
er capacity ordered. Smaller cars furnished 
authority Fifteenth Revised ICC Service 
Order No. 1234. 

(f) Concurrence of Shipper Required. 
Smaller cars shall not be furnished in 
lieu of cars of greater capacity without 
the consent of the shipper. 

(g) Exceptions. Exceptions to this 
order may be authorized to railroads 
by the Railroad Service Board, Wash¬ 
ington, D.C., 20423. Requests for such 
exception must be submitted in writ¬ 
ing. or confirmed in writing, and must 
clearly state the points at which such 
exceptions are requested and the 
reason therefor. 

(h) Rules and Regulations Suspend¬ 
ed. The operation of all rules, regula¬ 
tions, or tariff provisions is suspended 
insofar as they conflict with the provi¬ 
sions of this order. 

(i) Application. The provisions of 
this order shall apply to intrastate, in¬ 
terstate, and foreign commerce. 

(j) Effective date. This order shall 
become effective at 11:59 p.m., Janu¬ 
ary 2, 1979. 

(k) Expiration date. This order shall 
expire at 11:59 p.m., June 30. 1979. 
unless otherwise modified, changed, or 
suspended by order of this Commis¬ 
sion. 

(49 U.S.C. (10304-10305 and 11121-11126)) 

This order shall be served upon the 
Association of American Railroads, 
Car Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the 
terms of that agreement and upon the 
American Short Line Railroad Associ¬ 
ation. Notice of this order shall be 
given to the general public by deposit¬ 
ing a copy in the Office of the Secre¬ 
tary of the Commission at Washing¬ 
ton. D.C., and by filing a copy with the 
Director, Office of the Federal Regis¬ 
ter. 

By the Commission, Railroad Serv¬ 
ice Board, members Joel E. Burns. 
Robert S. Turkington and John R. Mi- 
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chael. Member Robert S. Turkington 
not participating. 

H. G. Homme. Jr., 
Secretary. 

[FR Doc. 79-661 Filed 1-5-79; 8:45 ami 

[7035-01-M] 

SUBCHAPTER C—ACCOUNTS, REPORTS, AND 
RECORDS 

[No. 368401 

PART 1249—REPORTS OF MOTOR 
CARRIERS 

Elimination of Annual Report M-4 for 
Motor Carrier Holding Companies 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Final rule. 

SUMMARY: The Commission has de¬ 
cided to eliminate Annual Report 
Form M-4 for motor carrier holding 
companies. The disclosures required in 
Form M-4 are now required in Form 
M. By eliminating Form M-4, motor 
carrier holding companies will no 
longer be subjected to duplicate re¬ 
porting. 

DATES: Effective for the reporting 
year beginning January 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 


Bryan Brown, Jr.. Chief. Section of 

Accounting, Tel. (202) 275-7448. 

SUPPLEMENTARY INFORMATION: 
The Commission presently requires all 
motor carriers of property, including 
motor carrier holding companies, to 
file Annual Report Form M (Form M). 
Among other reporting requirements, 
Form M requires respondents to 
submit consolidated financial data as 
supplementary information. Filing 
consolidated financial data in Form M 
was not required until January 1, 1977. 

Motor carrier holding companies are 
required to file Annual Report Form 
M-4. Form M-4 is a supplemental 
annual report which only requires con¬ 
solidated financial data on the holding 
company and its subsidiaries. Because 
Form M requires all respondents to 
file consolidated financial data. Form 
M-4 is no longer needed. Therefore, 
we have decided to eliminate Form M- 
4 effective January 1, 1973. 

The Commission has concluded, on 
the basis of sections 553(b) (A) and (B) 
of the Administrative Procedure Act (5 
U.S.C. 553). that this revision does not 
require a rulemaking proceeding. The 
rule involved is procedural in nature 
and the revision lessens the reporting 
requirements for motor carrier hold¬ 
ing companies. Furthermore, notice 
and comment are not required because 
the change involved is minor, with 


little impact on the industry or the 
public. 

However, in keeping with our belief 
that any rule can benefit from public 
scrutiny, we are requesting that the 
public study the rules and report, 
within 45 days, any changes which 
need to be made. Persons who desire 
to study the affected reporting forms 
may obtain copies from the Office of 
the Secretary, Interstate Commerce 
Commission, Washington. D.C. 20423. 

If the Commission concludes, after 
reviewing the comments, that it is nec¬ 
essary to change the revised rule, a 
further notice will be published in the 
Federal Register identifying the 
changes made. 

This Decision does not. significantly 
affect the quality of the human envi¬ 
ronment. 

Accordingly, §1249.3, Part 1249 of 
Title 49 of the Code of Federal Regu¬ 
lations is revised by deleting para¬ 
graph (b). 

These rules are issued under the au¬ 
thority of 49 U.S.C. 220. 

Decided December 5, 1978. 

By the Commission, Chairman 
O’Neal, Vice Chairman Christian, 
Commissioners Brown, Stafford, 
Gresham & Clapp. Commissioner 
Clapp absent and not participating. 

Nancy L. Wilson, 
Acting Secretary. 

[FR Doc. 79-662 FUed 1-5-79; 8:45 am] 
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give interested persons an opportunity to participate in the rule making prior to the odoption of the final rules. 


[3410-02-M] 

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
(7 CFR Part 1062] 

[Docket No. A0-10-A53] 

MILK IN THE ST. LOUIS-OZARKS MARKETING 
AREA 

Partial Decision on Proposed Amendments to 
Marketing Agreement and to Order 

AGENCY: Agricultural Marketing 
Service. USDA. 

ACTION: Proposed rule. 

SUMMARY: This final decision pro¬ 
vides for changes in the present order 
provisions based on industry proposals 
which were considered at a public 
hearing held June 21-22, 1978. The 
amendments provide that a distribut¬ 
ing plant which meets the pooling 
standards of the St. Louis-Ozarks milk 
order and one or more other Federal 
milk orders shall continue to be regu¬ 
lated under the St. Louis-Ozarks order 
until the third consecutive month in 
which it has more than 50 percent of 
its Class I sales In another Federal 
order marketing area. This change 
would apply only to plants that had 
been regulated under the St. Louis- 
Ozarks order for at least the previous 
13 months. The current pooling stand¬ 
ards would continue to apply for those 
plants regulated under the order less 
than that time. Another major change 
would increase the funding rate for 
the Advertising and Promotion pro¬ 
gram and also tie such rate to the level 
of the blend price to producers. The 
amendments are necessary to reflect 
current marketing conditions and to 
insure orderly marketing in the area. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert F. Groene, Marketing Spe¬ 
cialist. Dairy Division, Agricultural 
Marketing Service. U.S. Department 
of Agriculture, Washington. D.C. 
20250, (202) 447-4824. 

SUPPLEMENTARY INFORMATION: 
Prior documents in this proceeding: 

Notice of hearing: Issued May 31. 
1978, published June 6. 1978 <43 FR 
24540). Recommended decision: Issued 
November 17, 1978, published Novem¬ 
ber 22, 1978 (43 FR 54642). 


Extension of Time for Filing Excep¬ 
tions: Issued December 7, 1978, pub¬ 
lished December 13, 1978 (43 FR 
58193). 

A public hearing was held upon pro¬ 
posed amendments to the marketing 
agreement and the order regulating 
the handling of milk in the St. Louis- 
Ozarks marketing area. The hearing 
was held, pursuant to the provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601 
et seq.) t and the applicable rules of 
practice (7 CFR Part 900), at Bridge- 
ton. Mo., on June 21-22, 1978. pursu¬ 
ant to notice thereof issued on May 31, 
1978 (43 FR 24540). 

Upon the basis of the evidence intro¬ 
duced at the hearing and the record 
thereof, the Deputy Administrator. 
Marketing Program Operations, on 
November 17. 1978 (43 FR 54642). filed 
with the Hearing Clerk, United States 
Department of Agriculture, his recom¬ 
mended decision containing notice of 
the opportunity to file written excep¬ 
tions thereto. 

With the exception of issue 2, the 
material issues, findings and conclu¬ 
sions. rulings, and general findings of 
the recommended decision are hereby 
approved and adopted and are set 
forth in full herein, subject to the fol¬ 
lowing modifications: 

1. Under the heading “1. Regulation 
of a distributing plant that qualifies as 
a pool plant under more than one 
order/’ two new paragraphs are added 
at the end of the discussion of such 
issue. 

2. Under the heading “5. Funding 
rate for the Advertising and Promo¬ 
tion program,” three paragraphs are 
added at the end of the discussion of 
such issue. 

The material issues on the record of 
the hearing relate to: 

1. Regulation of a distributing plant 
that qualifies as a pool plant under 
more than one order. 

2. Pooling standards for supply 
plants. 

3. Limitations on the diversion of 
producer milk. 

4. Pricing of diverted milk. 

5. Funding rate for the Advertising 
and Promotion program. 

6. Assessment for order administra¬ 
tion. 

This partial decision deals only with 
issues 1. 3. 4. 5 and 6. Issue 2 is re¬ 
served for a later decision. 


Findings and Conclusions 

The following findings and conclu¬ 
sions on issues 1, 3. 4. 5 and 6 are 
based on evidence presented at the 
hearing and the record thereof: 

1. Regulation of a distributing plant 
that qualifies as a pool plant under 
more than one order. The order should 
be amended to provide that a distrib¬ 
uting plant which meets the pooling 
standards of the St. Louis-Ozarks 
order and one or more other Federal 
orders and has been regulated under 
the St. Louis-Ozarks order for the pre¬ 
ceding 13 months shall remain regu¬ 
lated under the St. Louis-Ozarks order 
until the third consecutive month in 
which It has more than 50 percent of 
its route disposition, excluding filled 
milk, in another market unless, never¬ 
theless, the plant Is regulated under 
another order. In the case of a plant 
that has not been regulated under the 
St. Louis-Ozarks order for the entire 
preceding 13-month period, the cur¬ 
rent pooling standards should contin¬ 
ue to apply. 

Presently, when a distributing plant 
qualifies for pooling under the St. 
Louis-Ozarks order (Order 62) and an¬ 
other order, it is regulated under the 
order that covers the marketing area 
In which it has the most Class I sales. 
To prevent month-to-month changes 
In the order regulating such plant, the 
order provides that a plant which has 
been regulated under Order 62 shall 
continue to be regulated by such order 
until the third consecutive month in 
which it has greater sales in the other 
market. 

Mid-American Dairymen. Inc. (Mid- 
Am), a cooperative association repre¬ 
senting about 90 percent of the pro¬ 
ducers on the St. Louis-Ozarks market, 
proposed the order change which is 
adopted herein. Its spokesman testi¬ 
fied that the cooperative is the princi¬ 
pal supplier of a large distributing 
plant at Hazelwood. Missouri (a 
suburb of St. Louis), that is operated 
by the Kroger Company. He was con¬ 
cerned that this plant, which has been 
fully regulated under the St. Louis- 
Ozarks order for a long period of time, 
might become regulated under either 
the Nashville order (Order 98) or the 
Southern Illinois order (Order 32) due 
to steadily increasing sales by Kroger 
in the marketing areas of these two 
orders. The spokesman indicated that 
such a shift in the plant's regulation 
would lower the prices received by 
those producers who are supplying the 
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plant either by direct shipments from 
the farm or through supply plants lo¬ 
cated at Effingham, Illinois, and Leba¬ 
non, Missouri, that transfer milk to 
Kroger’s St. Louis plant. In his opin¬ 
ion. the blend prices which would be 
applicable at Kroger’s distributing 
plant and the Effingham and Lebanon 
plants in the event such plants were 
pooled under the Nashville order 
would not be high enough to attract a 
supply of milk to the bottling plant or 
the supply plants involved. The coo¬ 
perative’s spokesman held that regula¬ 
tion under the Southern Illinois order 
would also have an adverse effect on 
producer returns. In order to insure 
that the blend prices would not be re¬ 
duced as the result of a slight increase 
in plant sales in either the Nashville 
or Southern Illinois marketing area 
relative to the plant’s sales in the St. 
Louis-Ozarks marketing area, the co¬ 
operative proposed that the order be 
amended to keep the Kroger plant 
regulated under the St. Louis order 
until the third consecutive month in 
which the plant has more than 50 per¬ 
cent of its Class I sales in the market¬ 
ing area of another order. 

A spokesman for Kroger supported 
Mid-Am’s proposal, emphasizing that 
his company is interested in stability 
of regulation and equity in milk costs 
with competing handlers. The compa¬ 
ny was primarily concerned that a 
shift in regulation of the plant to an¬ 
other order could reduce the blend 
price to producers to the point that 
they would not be willing to supply 
the total milk requirements of the 
plant. 

Dairymen, Inc., a cooperative associ¬ 
ation representing the majority of pro¬ 
ducers on the Nashville market, of¬ 
fered testimony in opposition to Mid- 
Am’s proposal. Its representative held 
that a plant should be regulated in the 
Federal order area in which it has the 
most sales. It was his position that 
producers in the market in which the 
plant has most of its sales have a right 
to share in the Class I sales associated 
with that plant. The witness acknowl¬ 
edged the uniqueness of the Kroger 
problem and conceded that milk of the 
cooperative's members would not be 
available to Kroger at the blend prices 
applicable under the Nashville order 
of the plant were to become regulated 
in that market. He offered several al¬ 
ternative solutions to keep the Kroger 
plant regulated under Order 62. One 
solution was to expand the St. Louis- 
Ozarks marketing area by taking in 
unregulated territory in which Kroger 
has Class I sales. Another suggestion 
was to merge the St. Louis-Ozarks 
order with another order, possibly 
Southern Illinois. Both of these sug¬ 
gestions, however, are beyond the 
scope of this proceeding. 


The Kroger plant has been regulat¬ 
ed by the St. Louis-Ozarks order since 
1968. Its principal supplier is Mid- 
America Dairymen, Inc. The milk 
supply for this plant comes from pro¬ 
ducers located in Iowa, Illinois and 
Missouri. The plant receives milk di¬ 
rectly from the farms of producers 
and from supply plants operated by 
the cooperative at Effingham, Illinois 
and Lebanon, Missouri. 

The Kroger plant distributes fluid 
milk products in 14 Federal order mar¬ 
kets and in unregulated areas as well. 
Most of its sales are concentrated in 
three markets: the St. Louis-Ozarks 
market, the Southern Illinois market, 
and the Nashville market. Data intro¬ 
duced into the record show that in 
May 1978 the Kroger plant had 19.3 
percent of its Class I sales in the St. 
Louis-Ozarks market. 18.7 percent in 
the Southern Illinois market, 16.2 per¬ 
cent in the Nashville market, and 45.8 
percent in all other areas. 

The sales pattern of the Kroger 
plant is such that the plant could 
easily become pooled under either the 
Southern Illinois or Nashville milk 
order instead of the St. Louis-Ozarks 
order with only a slight shift in the 
plant’s sales among the 3 markets. 
Such shift, of course, would not occur 
on a month-to-month basis since the 
provisions of the St. Louis-Ozarks 
order provide that a plant which has 
been regulated by such order shall 
continue to be regulated under that 
order until the third consecutive 
month in which it has greater sales in 
the other market. However, the exist¬ 
ence of such provision in the St. Louis- 
Ozarks order and similar provisions in 
both the Southern Illinois and Nash¬ 
ville orders does not preclude the pos¬ 
sibility that regulation of the Kroger 
plant might shift periodically among 
the 3 markets. 

As previously noted, the regulation 
of the Kroger plant is most likely to 
shift from the St. Louis-Ozarks order 
to the Southern Illinois or Nashville 
order. In the event such a shift were 
to occur, the Class I price applicable to 
milk received by such handler at the 
Hazelwood location would be lower 
than the Class I price under Order 62 
at such plant location. For example, if 
the Kroger plant has been regulated 
under the Nashville or Southern Illi¬ 
nois orders during April 1978, the 
Class I price applicable at the Hazel¬ 
wood location would have been $10,375 
per hundredweight under Order 98 
and $10.53 under Order 32. (See Table 
1) By comparison, the Class I price at 
Hazelwood under Order 62 was $10.60. 


Table 1: Class I Price Comparisons—April 
1978 


Location 

Order 

62 

Order 

98 

Order 

32 

Base Zone <No location 
adjustment >.. 

$10.60 

$10.85 

$10.53 

Hazelwood. Mo..~. 

10.60 

10.375 

10.53 

Effingham. Ill. 

10.45 

10.45 

10.53 

Lebanon. Mo....... 

' 10.33 

10.21 

$10,275 


'Minimum Class I price applicable to milk re¬ 
ceived at a supply plant at that location. 


Kroger’s representative pointed out 
that while his company would normal¬ 
ly welcome the opportunity to obtain 
milk at a lesser cost it was far more in¬ 
terested in being assured that an ade¬ 
quate supply of milk would be made 
available to the plant. Both the 
Kroger and Mid-Am representatives 
were primarily concerned that produc¬ 
er pay prices at the Kroger plant 
would decline significantly if the plant 
were to become regulated under either 
the Southern Illinois or Nashville 
order. They indicated that the result¬ 
ing reduction in pay prices to produc¬ 
ers supplying the Kroger plant might 
cause such producers to seek alterna¬ 
tive outlets for their milk. 

In order to determine whether a 
supply of producer milk could be ex¬ 
pected to be made available to the 
plant if the plant were to become reg¬ 
ulated under either the Nashville 
order or the Southern Illinois order, 
consideration must be given to the 
extent to which the producers’ pay 
prices currently applicable at the loca¬ 
tion of the Kroger plant and at the 
supply plants which transfer milk to 
the Kroger plant would change under 
such circumstance. It is concluded for 
the reasons set forth below that the 
change in producer pay prices that 
would result from a shift in regulation 
can best be assessed by looking only at 
how the pay prices to producers would 
change as a result of the location pric¬ 
ing that would apply at the plants af¬ 
fected. Data submitted by proponent 
to illustrate the extent to which the 
producer blend prices would change do 
not take into account how the Class I 
utilizations of the markets affected 
would change if the plant were to 
become regulated under another 
order. In that regard, questions direct¬ 
ed to proponent at the hearing elicited 
no factual data upon which to esti¬ 
mate the extent to which the weight¬ 
ed average prices would change in 
such circumstances. 

A further deficiency in proponent’s 
data for April 1978 is that the Nash¬ 
ville weighted average price apparent¬ 
ly is understated relative to the 
normal situation. The weighted aver¬ 
age price for the Nashville order at 
the base zone location for the month 
of April 1978 was shown as 11 cents 
less than the weighted average price 
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for the St. Louis-Ozarks and Southern 
Illinois base zone location (prior to the 
5-cent deduction for advertising and 
promotion which is currently applica¬ 
ble under the St. Louis-Ozarks order.) 
Although proponent alleged that the 
weighted average prices for the month 
of April for the three markets were 
representative of the prices in these 
markets in other months, a review of 
the Nashville weighted average price 
computation reveals that the weighted 
average price for that month was ad¬ 
justed downward approximately 11 
cents per hundredweight due to some 
special circumstance. 1 Such reduction 
in the weighted average price resulted 
when one-half of the producer-settle¬ 
ment fund was added to the computa¬ 
tions in determining the weighted 
average price. Normally, such addition 
would have resulted in a 3- to 4-cent 
increase in the weighted average price. 
In this instance, however, such compu¬ 
tation for the month of April 1978 re¬ 
sulted in a 7- to 8-cent decrease in the 
weighted average price computations. 
Such a reduction could be the result of 
an audit adjustment. 

On the basis of available informa¬ 
tion, it appears that most of the vari¬ 
ation in the pay prices for producers 
supplying the Kroger plant would 
occur as the result of the location pric¬ 
ing provisions of the three orders. The 
following analysis details the extent to 
which location adjustments would 
affect the prices that producers would 
receive if the Kroger plant were to 
shift from regulation under the St. 
Louis-Ozarks order to either the Nash¬ 
ville or Southern Illinois order. It is 
thus assumed for this purpose that 
the announced blend prices under the 
three orders in April 1978 w f ould have 
been the same. As an aid in illustrat¬ 
ing how producer pay prices would 
vary at specific plant locations when 
identical uniform prices apply at 
plants in the base zones under each of 
the three orders, a table (See Table 2) 
detailing such information is set forth 
below. 

Table 2: Hypothetical Example Showing the 
Level of Producer Prices That Would Have 
Been Applicable at Specified Plants for 
April 1978 if Identical Uniform Prices 
($10.10 is used in this example) Applied at 
Plants Located in the Base Zones of the 
SL Louis-02arks, Nashville and Southern 
Illinois Orders 


Location 

Order 

62 

Order 

98 

Order 

32 

Base Zone (No location 
adjustment). 

$10.10 

$10.10 

(10.10 

Hazelwood. Mo_ 

10.10 

9.625 

10.10 

Effingham. Ill_ 

9.95 

9.70 

10.10 

Lebanon. Mo. 

10.10 

9.46 

9.845 

‘Official notice is taken of the Nashville 


m ^rket administrator’s announcement of 
the uniform price computation for that 
market for the month of April 1978. 


As indicated in Table 2. the uniform 
price payable at the Kroger plant 
under Order 98 would have been 47.5 
cents below the price that producers 
would have received under Order 62. 
Mid-Am, the present supplier of 
Kroger, noted for the record that its 
milk would not have been available to 
the Kroger plant at such lower pricing 
level. As previously noted, a repre¬ 
sentative of Dairymen, inc.. conceded 
that milk of the cooperative's mem¬ 
bers would not be available to Kroger 
at the blend prices applicable under 
the Nashville order if the plant were 
to become regulated in that market. 

Under the assumptions previously 
made, i.e., the uniform prices under 
Order 32 and Order 62 at the Kroger 
plant’s location are identical, the plant 
would have no problem in retaining a 
milk supply from producers w'hose 
milk can be delivered directly from the 
farm to the plant irrespective of 
whether the plant is regulated under 
Order 62 or Order 32. However, such 
supply represents only a portion of 
the milk required by the plant. As 
noted later in the discussion, the milk 
that the plant currently obtains from 
the pool supply plant at Effingham 
might not be available to the Kroger 
plant if its plant and the supply plant 
were to become regulated under Order 
32. 

If the Kroger plant were to become 
regulated under either the Nashville 
or Southern Illinois order, the result¬ 
ing Class I prices applicable at the 
pool supply plants (See Table 1) which 
have been furnishing much of the 
milk supply for the Kroger plant 
might cause such supply plants to 
withdraw their current supplies from 
the Kroger plant. For example, a re¬ 
duction in the transportation allow¬ 
ance at the Lebanon, Missouri, plant 
w'ould occur if the plant w f ere regulat¬ 
ed under Order 98. Under the St. 
Louis-Ozarks order, the plant now has 
a minus 27-cent location adjustment to 
move milk from Lebanon to Hazel¬ 
wood. Under Order 98. the transporta¬ 
tion allowance for moving milk be¬ 
tween these tw f o locations would be 

16.5 cents, a reduction of 10.5 cents 
per hundredweight. 

If the Lebanon plant had been 
pooled under Order 32. the Class I 
price at such plant would have been 

5.5 cents below the Order 62 Class I 
price at such plant ($10,275 compared 
to $10.33). As a consequence of such a 
Class I price change, the Lebanon 
plant would have a transportation al¬ 
lowance of 25.5 cents per hundred¬ 
weight to move milk to Hazelwood. 
Under the St. Louis-Ozarks order, the 
Lebanon plant has a transportation al¬ 
lowance of 27 cents to move milk to 
Hazelwood. 

If the Effingham plant were regulat¬ 
ed under Order 98, it would not be 


practical under order pricing to move 
milk from Effingham to Hazelwood. 
Under Order 98. the Effingham Class I 
price would be 7.5 cents more than the 
Class I price at Hazelwood. The St. 
Louis-Ozarks order provides for a 
minus 15-cent location adjustment at 
the Effingham plant as a transporta¬ 
tion allowance towards the cost of 
moving milk from Effingham to Hazel¬ 
wood. 

If the Effingham plant were regulat¬ 
ed under Order 32. no transportation 
allowance would be available under 
the order to move milk from the Ef¬ 
fingham plant to Hazelw'ood, since the 
Class I price would be the same at 
both plants. Under Order 62, the Ef¬ 
fingham plant has a transportation al¬ 
lowance of 15 cents per hundred¬ 
weight to move milk to Hazelw r ood. 

Serious disruptions in the producer 
pay prices would result at the Lebanon 
and Effingham plants if the Kroger 
plant and the two supply plants were 
to become pooled under either the 
Nashville or Southern Illinois order 
(See Table 2). Under the assumptions 
previously noted in this regard the 
uniform price to producers at the Ef¬ 
fingham plant w r ould have been re¬ 
duced 25 cents per hundredweight if 
the plant had been regulated under 
Order 98 during April 1978. The uni¬ 
form price at the Lebanon plant would 
have been reduced 64 cents per hun¬ 
dredweight if the plant likewise had 
been pooled under Order 98 during 
April 1978. 

Under Order 32, the disruption in 
uniform prices to producers supplying 
the Effingham and Lebanon plants 
would be somewhat less severe than if 
such plants were regulated under 
Order 98. At Effingham, the uniform 
price would have been increased 15 
cents if the plant had been regulated 
by Order 32 during April 1978. Howev¬ 
er, at Lebanon, the uniform price 
w'ould have been reduced 25.5 cents 
below the Order 62 uniform price if 
the plant likewise had been regulated 
by Order 32 during April 1978. 

It is recognized that it has been the 
practice in most Federal orders to reg¬ 
ulate a plant according to where it has 
the most Class I sales. In this regard, 
official notice was requested at the 
hearing by Dairymen. Inc., of a deci¬ 
sion issued August 17, 1976, and pub¬ 
lished August 20. 1976 (41 FR 35194), 
pertaining to a situation similar to the 
one under consideration in this pro¬ 
ceeding. In the prior proceeding, the 
Kroger plant at Indianapolis had vir¬ 
tually equal sales in the Indiana 
market and the Ohio .Valley market. 
The plant was regulated under the In¬ 
diana order but was on the verge of 
shifting regulation to the Ohio Valley 
order. Under the provisions of the 
Ohio Valley order, the plant would not 
have been regulated under that order 
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until the second consecutive month in 
which the plant had greater sales in 
the Ohio Valley market. Proponents, 
however, did not want the plant to 
become regulated under the Ohio 
Valley order until the third consecu¬ 
tive month in which the plant had 
more sales in the Ohio Valley market. 

The issue under consideration in the 
present proceeding again raises the 
question of where a plant should be 
regulated when it qualifies for pooling 
under more than one order. The tradi¬ 
tional position on this point is that a 
plant should be pooled under the 
order regulating the market in which 
such plant had its greater sales during 
the month to insure that all handlers 
having their principal sales in a 
market are subject to the same prices 
and other regulatory provisions as 
their main competitors. 

The pricing problems previously 
noted, however, make it necessary 
that special consideration be given to 
the pooling provisions for large dis¬ 
tributing plants such as the Kroger 
plant which has Class I sales in excess 
of 20 million pounds per month. The 
potential problems that could occur if 
the Kroger plant were to shift to the 
Nashville or Southern Illinois market 
are severe enough to override the cus¬ 
tomary pooling requirements. As 
noted in testimony in the current pro¬ 
ceedings, it is questionable whether 
the plant at Hazelwood, Mo., would be 
able to procure an adequate milk 
supply if the plant were to become 
regulated under either the Nashville 
or Southern Illinois order as the result 
of having greater sales in the market. 
Under such circumstances, considera¬ 
tion must be given to regulating the 
plant in a market in which there is 
reasonable assurance that it will have 
available an adequate supply of pro¬ 
ducer milk. The record evidence indi¬ 
cates that the Kroger plant can be 
reasonably assured of an adequate 
supply if it continues to be regulated 
by the St. Louis-Ozarks order. Accord¬ 
ingly. the order should be amended to 
keep the Kroger plant, or any other 
pool distributing plant in a similar sit¬ 
uation, pooled under the order until 
the third consecutive month in which 
it has more than 50 percent of its 
Class I sales in another Federal order 
marketing area. 

It is appropriate that the application 
of this type of lock-in provisions be 
limited only to those distributing 
plants that have had an extended as¬ 
sociation with the St. Louis-Ozarks 
market. Otherwise, a plant which has 
had greater sales in another Federal 
order market for a period of years 
could become pooled for an indefinite 
period under the St. Louis-Ozarks 
order as a result of having greater 
sales in the St. Louis-Ozarks market 
for only 1 month. The proposed 13- 


month association is an appropriate 
requirement since it would preclude 
the continued pooling of a plant which 
becomes newly regulated as a result of 
being awarded a contract to supply 
milk for a period as long as 1 year to 
schools, military bases, hospitals, or 
other institutions located in the St. 
Louis-Ozarks marketing area. 

The proposed requirement will also 
permit a plant that previously was 
pooled under another order and then 
becomes pooled under the St. Louis- 
Ozarks order due to a temporary in¬ 
crease in sales in the St. Louis-Ozarks 
marketing area to again be pooled 
under the other order (at the end of 
the current 2-month lock-in period) is 
such increased sales are subsequently 
lost in the next month or two. This 
will assure that a plant which is pri¬ 
marily associated with another market 
does not become locked into being 
pooled under the St. Louis-Ozarks 
order and thereby run the same poten¬ 
tial risk that the Kroger plant opera¬ 
tor wants to guard against, i.e., the 
possibility that a supply of producer 
milk may not be available to it in the 
market in which it is newly regulated 
because of a major change in the pric ; 
ing situation. 

In its exceptions to the recommend¬ 
ed decision. Dairymen, Inc., objected 
to the adoption of special pooling pro¬ 
visions for large distributing plants. 
The cooperative argued that a plant 
should be regulated under the Federal 
order in which it has the most Class I 
route sales. As an alternative to the 
pooling provisions provided herein, 
the cooperative favored an expansion 
of the St. Louis-Ozarks marketing area 
and/or price alignment within and be¬ 
tween Federal order markets. 

The exceptions are a reiteration of 
the views expressed by the cooperative 
at the hearing and in its brief. Such 
views were considered in arriving at a 
recommended decision in this matter. 
No basis exists for changing the De¬ 
partment's initial recommendations on 
this issue. 

3. Limitations on the diversion of 
producer milk. The provisions relating 
to the diversion of producer milk from 
pool plants to other plants should be 
modified. During the months of Sep¬ 
tember through February, a coopera¬ 
tive association should be allowed to 
divert to nonpool plants that are not 
producer-handler plants a quantity of 
milk not in excess of 50 percent of the 
quantity of producer milk that the as¬ 
sociation causes to be delivered to or 
diverted from pool plants during the 
month. The operator of a pool plant 
(other than a cooperative association) 
should be allowed to divert to nonpool 
plants that are not producer-handler 
plants any milk that is not under the 
control of a cooperative association 
that is likewise diverting milk to non¬ 


pool plants during the month. The 
quantity of milk that the operator of a 
proprietary plant may divert for his 
account during the months of Septem¬ 
ber through February should not 
exceed 50 percent of the milk received 
at or diverted from such pool plant, 
that is eligible to be diverted by the 
plant operator. The order should also 
provide that at least 1 day’s produc¬ 
tion of a producer must be physically 
received at a pool plant during each of 
the months of September-February in 
order for the milk of such producer to 
be eligible for diversion to a nonpool 
plant during such months as producer 
milk. The order should continue to 
permit handlers to divert milk from 
pool plants to nonpool plants without 
limit during the months of March 
through August. Also, the order 
should no longer place a limit on di¬ 
versions between pool plants. 

Presently, diversions from a pool 
plant to another pool plant during any 
month are limited with respect to each 
producer to “not more days of produc¬ 
tion of producer milk than is physical¬ 
ly received at the pool plant from 
which diverted.” A similar limit also 
applies to milk diverted to nonpool 
plants during the months of Septem¬ 
ber through February. During March 
through August no limits apply on di¬ 
versions to nonpool plants. 

Kraft, Inc., proposed several modifi¬ 
cations of the diversion rules. Under 
its proposal, a cooperative or the oper¬ 
ator of a proprietary plant would be 
permitted to divert to nonpool plants 
up to 50 percent of the total producer 
milk which it delivers to or diverts 
from pool plants during each of the 
months of September through Febru¬ 
ary. Kraft proposed that the diversion 
limits be defined in terms of the aggre¬ 
gate producer milk of a handler rather 
than with respect to each producer in 
order to achieve efficiencies in the 
handling of milk. Its representative 
noted that some producers are located 
closer to plants in which their milk 
could be manufactured than to pool 
plants with which their milk is nor¬ 
mally associated for pooling purposes. 
He held, therefore, that if there is a 
need to divert reserve milk supplies to 
nonpool plants for manufacturing, a 
handler should have the opportunity 
to move the milk in the most efficient 
manner without jeopardizing the pro¬ 
ducer’s status under the order. He 
claimed that under the proposal the 
milk of a producer Could be diverted to 
the plant nearest his farm, thereby 
minimizing the producer’s cost of deli¬ 
vering his milk to available outlets. 

The proposal to permit unlimited di¬ 
versions of milk between pool plants is 
adopted. 

There appears to be no valid reason 
to limit such diversions. The only 
effect of a limit would be that milk 
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which is overdiverted would be consid¬ 
ered as a receipt of producer milk at 
the pool plant where it is physically 
received instead of as a diversion from 
the diverting pool plant. For that 
reason, the quantity of milk pooled 
would be unchanged whether diver¬ 
sions between pool plants are limited 
or unlimited. 

Mid-America Dairymen, Inc., testi¬ 
fied in opposition to Kraft's proposal 
on diversions to nonpool plants. The 
cooperative contended that adoption 
of Kraft’s proposal would “lessen the 
pressure needed to move needed sup¬ 
plies of milk into the fluid market.” In 
its posthearing brief, Mid-Am stated 
that Kraft’s proposal “is designed to 
augment the available supplies of milk 
for Kraft’s cheese plants.” The cooper¬ 
ative’s witness suggested that it would 
be more realistic if diversions to non¬ 
pool plants were limited to one day’s 
production for each two days that 
milk was delivered to pool plants 
during September through February. 
He proposed that at all other times 
that one day of diversion be allowed 
for each day of delivery to pool plants. 

Limitations on diversions to nonpool 
plants should be based on a percent¬ 
age of the aggregate quantity of pro¬ 
ducer milk for which the handler is ac¬ 
countable rather than on the quantity 
of milk received at a pool plant from 
each producer. This change will pro¬ 
vide greater flexibility to handlers in 
moving excess milk supplies to non¬ 
pool plants. For example, it will enable 
a handler to divert more often the 
milk of those producers whose farms 
are most distant from his plant than 
those located closest to his plant. Such 
change will benefit producers by re¬ 
ducing their cost of hauling. 

The diversion of producer milk by a 
handler to nonpool plants during the 
months of September through Febru¬ 
ary should be limited to not more than 
50 percent of the quantity of producer 
milk of the handler that is physically 
received at pool plants or diverted 
therefrom to other plants. This limit 
on the total quantity of milk that may 
be diverted is essentially the same as 
the one that is presently provided 
under the order. 

During the months of March 
through August, no limit should apply 
to milk diverted from a pool plant to a 
nonpool plant. In that regard, this 
represents no change from the current 
order provisions. 

There is no apparent need on the 
basis of this record to limit diversions 
to nonpool plants to the extent pro¬ 
posed by Mid-Am. There was no dem¬ 
onstration by proponent that the cur¬ 
rent limit on the amount of milk that 
may be diverted to nonpool plants is 
causing in any way disruptive market¬ 
ing conditions. Although the coopera¬ 
tive implied that the change in the di¬ 


version provisions would tend to result 
in more milk being diverted for manu¬ 
facturing, it is again noted that the 
total amount of milk that could be di¬ 
verted to nonpool plants would remain 
essentially unchanged. 

Kraft proposed that if milk is divert¬ 
ed in excess of the limits provided the 
diverting handler may designate the 
dairy farmers whose milk would not be 
producer milk, otherwise the milk last 
diverted during such month—in lots of 
an entire day’s production—would be 
excluded first in determining which 
milk should not be producer milk. A 
provision of this type is necessary 
when handlers are permitted to divert 
milk on the basis of aggregate produc¬ 
er receipts. Under the current order in 
which diversion limits are placed on 
the individual producers, it is readily 
apparent which producer’s milk has 
been over-diverted. This would not be 
the case under the revised method of 
establishing diversion limits. The pro¬ 
posal by Kraft provides a positive 
means of identifying those individuals 
whose milk would not be considered as 
producer milk in the event a handler 
were to divert in excess of the speci¬ 
fied limits. 

Kraft proposed that during each of 
the months of September through 
February at least one day’s production 
of milk of a dairy farmer must by 
physically received at a pool plant 
before such dairy farmer’s milk would 
be eligible for diversion as producer 
milk. The delivery of one day’s produc¬ 
tion during such month will provide 
assurance that the milk of such dairy 
farmer represents a supply of milk 
that is readily available to pool plants 
in this market. Furthermore, the 
months of September through Febru¬ 
ary are months in which producer 
milk supplies relative to fluid milk 
needs are usually the shortest. Under 
such circumstances, it is expected that 
the proposed shipment of one day’s 
production would be easily met by all 
producers on the market during such 
months. Accordingly, the proposed 
limit should be adopted. 

4. Pricing of diverted milk. No 
change should be made in the order 
regarding the pricing of diverted milk. 

Presently, milk that is diverted from 
one pool plant to another pool plant is 
priced at the location of the plant to 
which diverted. Similarly, milk divert¬ 
ed to a nonpool plant located more 
than 120 miles from the nearer of the 
city halls in St. Louis or Springfield. 
Mo., is priced at the plant to which di¬ 
verted. However, in the case of milk di¬ 
verted to a nonpool plant located 
within 120 miles of St. Louis or 
Springfield, the milk is priced at the 
pool plant from which diverted. 

Kraft, Inc., proposed that the pres¬ 
ent order provisions be modified to 
provide that milk diverted to a non¬ 


pool plant within the marketing area 
or within Carroll County. Arkansas, be 
priced at the location of the plant to 
which diverted rather than at the 
plant from which diverted, as is now 
the case. As part of this proposal, 
Kraft also proposed that the location 
adjustment for plants in Carroll 
County. Arkansas, be changed from 
minus 10.5 cents to plus 17 cents, a 
change of 27.5 cents. Such change 
w r ould establish the location adjust¬ 
ment at plants in Carroll County at 
the same level as that applicable in 
Zone III of the marketing area, which 
borders Carroll County. The location 
adjustment in Zone III is plus 17 
cents. 

A spokesman for Kraft testified that 
his company operates nonpool manu¬ 
facturing plants at Bentonvllle, in 
Benton County. Arkansas, and at Ber- 
ryville. in Carroll County, Arkansas. 
The witness stated that Kraft plans to 
divert milk from its pool supply plant 
at Springfield, Mo., to its nonpool 
plants at Bentonville, Berryville, and 
Springfield beginning in the fall 
months of 1978. Under the present 
order provision, milk diverted to Ben¬ 
tonville and Berryville from Spring- 
field would be priced at Springfield be¬ 
cause these two locations are within 
120 miles of Springfield. Because Ben¬ 
tonville is in Zone III of the marketing 
area and Berryville is adjacent to Zone 
III, Kraft proposed that milk diverted 
to these locations be priced at the 
Zone III price, which is 17 cents 
higher than the price at Springfield, a 
Zone I location. 

Kraft held that because milk which 
is produced in northwestern Arkansas 
and which Kraft plans to deliver to 
the pool distributing plant at Fayette¬ 
ville, Arkansas, in Washington County 
would be priced at the Zone III price, 
other milk for which it is the handler 
that is also produced in the northwest¬ 
ern section of Arkansas and is availa¬ 
ble to supply the Fayetteville plant 
likewise shold be priced at the same 
level. Kraft proposed, therefore, that 
milk which is diverted to its nonpool 
plants at Bentonville and Berryville in 
northwestern Arkansas be priced at 
the same level as milk delivered to the 
pool distributing plant at Fayetteville. 

Mid-Am opposed changing the pric¬ 
ing point on milk diverted to a non¬ 
pool plant located within the market¬ 
ing area. The cooperative’s spokesman 
testified that Mid-Am supplies milk to 
the pool distributing plant located at 
Fayetteville from farms of its member 
producers located in the general vicini¬ 
ty of Fayetteville. Milk that is not 
needed by the Fayetteville plant is di¬ 
verted to a nonpool plant operated by 
Mid-Am at Monett, Missouri, which is 
within the marketing area. The wit¬ 
ness indicated that the milk diverted 
to Monett is priced at the plant from 
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which diverted, which in this case is 
the Fayetteville plant. Accordingly, 
this diverted milk receives the Zone 
III uniform price. Mid-Am noted that 
under Kraft’s proposal this milk would 
be priced at Monett and would receive 
the Zone I uniform price, which is 17 
cents below the price its producers are 
now receiving. 

No change should be made in the 
pricing of diverted milk. Although pro¬ 
ponent took the position that all milk 
produced in northwestern Arkansas 
should be priced at the same level, its 
proposal to implement such pricing 
fails to accomplish that purpose. For 
example, milk produced in Washing¬ 
ton County, Arkansas that is diverted 
to Monett, Missouri, which is just 
north of the Missouri-Arkansas 
border, would be priced 17 cents less 
than milk diverted to either Benton- 
ville or Berryville, Arkansas. 

A further reason for denying propo¬ 
nent’s proposal is that it would price 
milk at the nonpool plants of Benton- 
ville and Berryville at a higher level 
than if it were received at the Spring- 
field pool supply plant from which di¬ 
verted. Under such circumstances, the 
order would be structured to provide 
an incentive for milk associated with 
the supply plant to be delivered to 
plants for manufacturing uses rather 
than to the pool supply plant whose 
usual function would be to make such 
milk available for Class I uses. 

One of proponent’s concerns was 
that milk which is diverted to its 
plants at Bentonville and Berryville be 
priced at the same level. The present 
provisions provide that milk diverted 
to nonpool plants within 120 miles of 
Springfield or St. Louis shall be priced 
at the plant from which diverted. 
Since the Bentonville and Berryville 
plants are within 120 miles of Spring- 
field, any milk diverted by Kraft from 
the Springfield plant to such location 
will receive the same price. 

5. Funding rate for the Advertising 
and Promotion program . The funding 
rate for the Advertising and Promo¬ 
tion program should be modified by 
changing the present 5-cent rate to a 
rate determined yearly by multiplying 
the simple average of the monthly 
“weighted average prices” 2 applicable 
during the last quarter of the preced¬ 
ing calendar year by 0.75 percent. 


’For the purpose of computing this assess¬ 
ment, the "weighted average price" rather 
than the "uniform price” should be used be¬ 
cause the latter includes an adjustment re- 
necting the order’s seasonal incentive pro¬ 
duction plan (Louisville plan). Because of 
this plan, the uniform price during each of 
the months of March through July is lower 
than it would otherwise be, while during the 
months of September through December it 
is higher than it would normaUy be. In view 
of this, it is more appropriate to use the 
average “weighted average price” for the 
months of October through December in de¬ 
termining the assessment rate for the fol¬ 
lowing April-March period. 


Under the revised funding formula, 
a simple average of the “weighted 
average prices” for the last quarter of 
the calendar year would be computed 
by the market administrator as soon 
as possible after the end of the preced¬ 
ing calendar year. This average price 
would be multiplied by 0.0075 and 
rounded to the nearest whole cent to 
determine the actual rate of assess¬ 
ment to be effective on April 1. As 
soon as possible after the rate of with¬ 
holding is computed, the market ad¬ 
ministrator would notify in writing all 
producers currently on the market 
and any new producer that subse¬ 
quently enters the market of the new 
withholding rate. This notification 
would be repeated annually thereafter 
only if there was any change in the 
rate from the previous period. Begin¬ 
ning March 1, producers would have 
the opportunity to request a refund of 
the" money withheld just as they do 
presently. The current practice of re¬ 
quiring producers to submit such re¬ 
quests to the market administrator 
within the first 15 days of December. 
March, June, or September for milk to 
be marketed during the ensuing calen¬ 
dar quarter beginning on the first day 
of January, April, July, and October, 
respectively, would be continued. 

The advertising and promotion pro¬ 
gram was established under the St. 
Louis-Ozarks order in April 1973. The 
program has been funded since its in¬ 
ception through a monthly 5-cent per 
hundredweight assessment on milk de¬ 
livered during the month by partici¬ 
pating producers. The money is de¬ 
ducted by the market administrator in 
the computation of the blend price 
and is turned over to an agency com¬ 
posed of producer representatives. 
Certain reserves are withheld by the 
market administrator to cover refunds 
to producers and administrative costs. 

The advertising and promotion 
agency is responsible for the develop¬ 
ment and implementation of programs 
and projects approved by the Secre¬ 
tary and designed to carry out the 
purposes of the Act. The scope of the 
agency’s activities may include the es¬ 
tablishment of research and develop¬ 
ment projects, advertising on a non- 
brand basis, sales promotion, and edu¬ 
cational and other programs designed 
to improve or promote the domestic 
marketing and consumption of milk 
and its products, the advertising and 
promotion program is a voluntary pro¬ 
gram. Accordingly, each producer, on 
a quarterly basis, is given an opportu¬ 
nity to request a refund of the money 
withheld from him. 

An increase in the funding rate was 
proposed by Mid-Am, whose members 
comprise about 90 percent of the pro¬ 
ducers supplying the market. The coo¬ 
perative’s representative testified that 
the costs of operating the agency had 


escalated since the program was initi¬ 
ated while revenue to support the pro¬ 
gram had not kept pace. He indicated 
that it was for this reason that the co¬ 
operative proposed that the revenue 
for funding the program be fixed as a 
percentage of the producer’s income in 
order to keep pace with the inflation¬ 
ary trend in the Nation’s economy. 

At the request of the cooperative, a 
representative of the United Dairy In¬ 
dustry Association presented data in 
support of the cooperative’s position 
that additional funds are needed by 
the agency. The data indicated that 
the cost of advertising by the various 
medias in the St. Louis area since 1972 
has increased by at least 50 percent. In 
some instances, advertising costs have 
increased by 250 percent. 

A spokesman for Prairie Farms 
Dairy, Inc., a cooperative that oper¬ 
ates a pool distributing plant on this 
market, also testified in support of the 
proposed new assessment rate. He ex¬ 
pressed concern about the continuing 
decline in per capita consumption of 
fluid milk. He indicated that an ag¬ 
gressive program of nonbrand adver¬ 
tising and promotion of milk and milk 
products is needed to combat declining 
milk consumption. 

A spokesman for the Kroger Compa¬ 
ny questioned the need to expand the 
Advertising and Promotion program, 
claiming that the market does not 
have sufficient supplies of milk to 
meet the fluid needs of handlers. He 
stressed that while he was not opposed 
to advertising and promotion he felt 
that the higher assessment to produc¬ 
ers would be passed on to Kroger 
through the price that producers 
charge Kroger for milk. Kroger, in 
turn, would pass such costs on to con¬ 
sumers. The resulting higher costs to 
consumers, he reasoned, would encour¬ 
age them to purchase less milk rather 
than more milk. 

The proposed increase in the fund¬ 
ing rate for the advertising and pro¬ 
motion program is warranted in view 
of the increased costs for advertising 
that have occurred since the program 
was established under the order. The 
greatest increase in the cost of adver¬ 
tising has occurred in local television. 
In terms of a dollar’s worth of adver¬ 
tising in 1972, television advertising 
currently costs $2.57. The cost of 
newspaper and radio advertising also 
has increased but not to the same 
extent as television advertising. One 
dollar’s worth of radio time in 1972 
now costs $1.49 while the previous one 
dollar’s worth of newspaper advertis¬ 
ing now costs $1.58. 

Based upon the increased cost for 
radio advertising, the funding rate 
would need to be increased by 2Vfe 
cents to enable the agency to purchase 
the same quantity of advertising as 
when the program was initiated. To 
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purchase the same quantity of news¬ 
paper advertising, a 3-cent increase 
would be necessary. The funding rate 
adopted herein is in line with these 
cost increases for newspaper and radio 
advertising. 

If the proposed funding rate were 
now in effect, the assessment for the 
period from April 1978 through March 
1979 would be 7 cents per hundred¬ 
weight. This is based on an average 
weighted average price of $9.84 for the 
last quarter of 1977. On the basis of 
the upward trend in weighted average 
prices for the months of January 
through September of 1978, 3 it ap¬ 
pears likely that the funding rate for 
the period from April 1979 through 
March 1980 would be 8 cents per hun¬ 
dredweight. (The weighted average 
price for September 1978. the month 
immediately preceding the last quar¬ 
ter of 1978, was $10.64 per hundred¬ 
weight. whereas a weighted average 
price in excess of $10.00 during the 
last quarter of 1978 would assure an 8- 
cent rate.) 

The proposed rate as a percent of 
the weighted average price is in line 
with the rate at which producers origi¬ 
nally funded the program. In 1973, 
when the Advertising and Promotion 
program was adopted in the St. Louis- 
Ozarks order, the 5-cent rate was 
equal to 0.72 percent of the weighted 
average price for the year. By 1977, 
the 5-cent rate represented only 0.52 
percent of the annual weighted aver¬ 
age price. The reason for this decline, 
of course, is that the annual weighted 
average price increased from $6.96 in 
1973 to $9.53 in 1977, while the 5-cent- 
funding rate has remained constant. 
As mentioned previously, the revised 
funding rate adopted herein would 
have provided an assessment rate 
during 1977 of 7 cents per hundred¬ 
weight. which is equal to 0.73 percent 
of the annual weighted average price 
(approximately the same percentage 
rate that was in effect during 1973). 

A minor change should be made in 
the refund procedure with respect to 
producers who have transferred to the 
St. Louis-Ozarks market from another 
Federal order market with an Adver¬ 
tising and Promotion program. Pres¬ 
ently, a producer who is participating 
in an Advertising and Promotion pro¬ 
gram under and other order and then 
transfers to the St. Louis-Ozarks order 
at any time other than the refund no¬ 
tification period (the first 15 days of 
December, March, June, or Septem¬ 
ber) is required to participate in the 
Advertising and Promotion program 
under Order 62. This should be 
changed to give all new producers on 
this market the opportunity to request 


’Official notice is taken of the monthly 
‘Computation of Uniform Price” for the St. 
Louis Ozarks order for the period of Janu¬ 
ary through September 1978. 


a refund of their money withheld for 
the Advertising and Promotion pro¬ 
gram, regardless of whether they were 
participating in a similar program 
under some other order. 

Previously, it was presumed that a 
producer who was participating in an 
Advertising and Promotion program 
under one order would be willing to 
participate in a similar program under 
any other order since the rate of with¬ 
holding was the same. However, since 
the rate of withholding under Order 
62 would be somewhat higher than 
the rate now applicable under several 
other Federal orders, a producer 
should be given an opportunity upon 
coming onto the market to decide if he 
wants to participate in the program 
under this order at the higher rate. 

Conforming changes have been 
made in the order to recognize that 
the current references in several sec¬ 
tions to “weighted average price plus 5 
cents” will no longer be appropriate. 
In implementing the revised funding 
rate for the Advertising and Promo¬ 
tion program, the order has been 
modified so that the weighted average 
price would be computed without de¬ 
ducting the amount of money to be 
withheld for such program. Thus, the 
current references to “weighted aver¬ 
age price plus 5 cents” are changed to 
read “weighted average price.” Under 
the adopted changes, the uniform 
price computation will continue, how¬ 
ever, to reflect the deduction applica¬ 
ble for funding the Advertising and 
Promotion program. 

The changes adopted herein that 
relate to the Advertising and Promo¬ 
tion program should be implemented 
in two steps. It is preferable from an 
operational standpoint that the 
change in the funding rate become ef¬ 
fective at the beginning of a calendar 
quarter. At this stage of the proceed¬ 
ing. it appears that the rate change 
could be made effective on April 1, 
1979. The order provides, however, 
that producers who desire not to par¬ 
ticipate in the program during the 
April-June period must submit their 
refund requests during the period of 
March 1 through March 15. There¬ 
fore, the provisions directing the 
market administrator to compute the 
funding rate and to notify producers 
of the new rate should be made effec¬ 
tive prior to March 1, 1979. In this 
way, producers would be aware of the 
forthcoming rate change when decid¬ 
ing whether or not they want to par¬ 
ticipate in the program during the fol¬ 
lowing calendar quarter. 

In his exceptions to the recommend¬ 
ed decision, a producer objected to the 
current order provisions that require a 
producer to submit a request for a 
refund if he does not wish to partici¬ 
pate in the Advertising and Promotion 
program. The producer argued that 


funds for the program should not be 
withheld even temporarily unless the 
producer agrees to such action. 

The procedure being questioned by 
this producer was not an issue at the 
hearing and is outside the scope of the 
proposals set forth in the notice of 
hearing. Accordingly, the change de¬ 
sired by the producer cannot be dealt 
with in this proceeding. 

6. Assessment for order administra¬ 
tion, The maximum assessment rate 
for the administration of the order 
should be increased from 2.5 cents to 4 
cents per hundredweight. 

Funds for the operation of the 
market administrator’s office except 
for marketing services are obtained 
through an assessment paid by han¬ 
dlers. The amount of each handler’s 
monthly assessment is ‘dependent 
upon the quantity of milk that he re¬ 
ceives and the assessment rate effec¬ 
tive for such month. 

A maximum is specified in the order 
to provide an upper limit on the rate 
that the market administrator may es¬ 
tablish for the assessment. The assess¬ 
ment rate is determined by the market 
administrator, subject to the approval 
of the Secretary, according to his pro¬ 
jections of the level of monthly pro¬ 
ducer receipts and the costs of operat¬ 
ing his office. The actual assessment 
rate in 1977 was 2 cents per hundred¬ 
weight. 

The market administrator of the 
order testified in support of an in¬ 
crease in the assessment rate. He 
stated that in view of increasing office 
expenses and declining producer re¬ 
ceipts on which income for administra¬ 
tion of the order is dependent, the 
present limit of 2.5 cents would not 
provide sufficient funds during the 
next several years to administer the 
order effectively. He indicated that 
the need to increase the maximum as¬ 
sessment rate became early in 1978. 
Up until that time, producer receipts 
had been increasing from year to year. 
However, producer receipts began de¬ 
clining during the early part of 1978 
and. as a consequence, the revenue 
available to operate his office also de¬ 
clined. The market administrator 
pointed out that the present rate has 
been in effect since 1946 and is among 
the lowest in all Federal orders. He 
testified further that the maximum 
rate under the three other orders that 
he administers is twice that of the St. 
Louis-Ozarks order. 

The record evidence provides no as¬ 
surance that the present maximum as¬ 
sessment rate of 2.5 cents per hun¬ 
dredweight will yield sufficient funds 
for the market administrator to ad¬ 
minister the order effectively during 
the next several years. The extent to 
which future producer receipts may 
decline cannot be ascertained from 
this record. Also, it is not possible to 
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project with certainty the extent to 
which the costs of operating the 
market administrator’s office may in¬ 
crease during the coming years. 

It is concluded, therefore, that the 
proposed 4-cent rate should be adopt¬ 
ed in order to assure that the market 
administrator has sufficient resources 
at his disposal to administer the order 
effectively. In the absence of such re¬ 
sources. there w’ould be no means of 
ascertaining with certainty that han¬ 
dlers had paid the minimum class 
prices established under the order. 
Furthermore, the adoption of a higher 
maximum rate at this time will avoid 
the necessity of holding a hearing at a 
later date solely for the purpose of ad¬ 
justing the rate upward in order to 
obtain sufficient revenue to operate 
the market administrator’s office ef¬ 
fectively. 

No opposition to increasing the as¬ 
sessment rate was expressed at the 
hearing or in the post-hearing briefs 
which were filed. 

Rulings on Proposed Findings and 
Conclusions 

Briefs and proposed findings and 
conclusions were filed on behalf of cer¬ 
tain interested parties. These briefs, 
proposed findings and conclusions, and 
the evidence in the record were consid¬ 
ered in making the findings and con¬ 
clusions set forth above. To the extent 
that the suggested findings and con¬ 
clusions filed by interested parties are 
inconsistent with the findings and con¬ 
clusions set forth herein, the requests 
to make such findings or reach such 
conclusions are denied for the reasons 
previously stated in this decision. 

General Findings 

The findings and determinations set 
forth below are supplementary and in 
addition to the findings and determi¬ 
nations previously made in connection 
with the issuance of the St. Louis- 
Ozarks order and of the previously 
issued amendments to it. All of the 
previous findings and determinations 
are hereby ratified and affirmed, 
except insofar as such findings and de¬ 
terminations may be in conflict with 
the findings and determinations set 
forth herein. 

(a) The tentative marketing agree¬ 
ment and the order, as hereby pro¬ 
posed to be amended, and all of the 
terms and conditions thereof, will tend 
to effectuate the declared policy of 
the Act; 

(b) The parity prices of milk as de¬ 
termined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and 
demand for milk in the marketing 
area, and the minimum prices speci¬ 
fied in the tentative marketing agree¬ 


ment and the order, as hereby pro¬ 
posed to be amended, are such prices 
as will reflect the aforesaid factors, 
insure a sufficient quantity of pure 
and w'holesome milk, and be in the 
public interest; and 

(c) The tentative marketing agree¬ 
ment and the order, as hereby pro¬ 
posed to be amended, will regulate the 
handling of milk in the same manner 
as, and will be applicable only to per¬ 
sons in the respective classes of indus¬ 
trial and commercial activity specified 
in, a marketing agreement upon which 
a hearing has been held. 

Rulings on Exceptions 

In arriving at the findings and con¬ 
clusions. and the regulatory provisions 
of this decision, each of the exceptions 
received was carefully and fully con¬ 
sidered in conjuction with the record 
evidence. To the extent that the find¬ 
ings and conclusions, and the regula¬ 
tory provisions of this decision are at 
variance with any of the exceptions, 
such exceptions are hereby overruled 
for the reasons previously stated in 
this decision. 

Marketing Agreement and Order 

Annexed hereto and made a part 
hereof are two documents, a MAR¬ 
KETING AGREEMENT regulating 
the handling of milk, and an ORDER 
amending the order regulating the 
-handling of milk in the St. Louis- 
Ozarks marketing area which have 
been decided upon as the detailed and 
appropriate means of effectuating the 
foregoing conclusions. 

It is hereby ordered. That this entire 
decision, except the attached market¬ 
ing agreement, be published in the 
Federal Register. The regulatory pro¬ 
visions of the marketing agreement 
are identical with those contained in 
the order as hereby proposed to be 
amended by the attached order w hich 
is published with this decision. 

Determination of Producer Approval 
of the Order; Determination of 
Producer Approval of the Advertis¬ 
ing and Promotion Program; and 
Determination of Representative 
Period 

October 1978 is hereby determined 
to be the representative period for the 
purpose of ascertaining whether the 
issuance of the order, as amended and 
as hereby proposed to be amended 
(except for the proposed Advertising 
and Promotion Program) regulating 
the handling of milk in the St. Louis- 
Ozarks marketing area is approved or 
favored by producers, as defined under 
the terms of the order, as amended 
and as hereby proposed to be amend¬ 
ed. who during such representative 
period were engaged in the production 
of milk for sale within the aforesaid 
marketing area. October 1978 is 


hereby further determined to be the 
representative period for the purpose 
of ascertaining whether the proposed 
order provisions constituting the Ad¬ 
vertising and Promotion Program in 
the order, and as hereby proposed to 
be amended, regulating the handling 
of milk in the St. Louis-Ozarks mar¬ 
keting area are separately approved or 
favored by producers, as defined under 
the terms of the order, as amended 
and as hereby proposed to be amend¬ 
ed, who during such representative 
period w r ere engaged in the production 
of milk for sale within the aforesaid 
marketing area. 

(This decision constitutes the De¬ 
partment’s final Impact Analysis 
Statement for this proceeding.) 

Signed at Washington, D.C., on Jan¬ 
uary 3. 1979. 

Jerry C. Hill, 
Deputy Assistant Secretary. 

Order 1 amending the order\ regulating 
the handling of milk in the St. 
Louis-Ozarks marketing area 

Findings and Determinations 

The findings and determinations 
hereinafter set forth are supplemen¬ 
tary and in addition to the findings 
and determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto; and all of 
said previous findings and determina¬ 
tions are hereby ratified and affirmed, 
except insofar as such findings and de¬ 
terminations may be in conflict with 
the findings and determinations set 
forth herein. 

(a) Findings. A public hearing was 
held upon certain proposed amend¬ 
ments to the tentative marketing 
agreement and to the order regulating 
the handling of milk in the St. Louis- 
Ozarks marketing area. The hearing 
was held pursuant to the provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601 
et seq.) t and the applicable rules of 
practice and procedure (7 CFR Part 
900). 

Upon the basis of the evidence intro¬ 
duced at such hearing and the record 
thereof, it is found that: 

(1) The said order as hereby amend¬ 
ed, and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, as de¬ 
termined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and 


‘This order shall not become effective 
unless and until the requirements of 
§900.14 of the rules of practice and proce¬ 
dure governing proceedings to formulate 
marketing agreements and marketing orders 
have been met. 
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demand for milk in the said marketing 
area, and the minimum prices speci¬ 
fied in the order as hereby amended, 
are such prices as will reflect the 
aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; 

(3) The said order as hereby amend¬ 
ed regulates the handling of milk in 
the same manner as, and is applicable 
only to persons in the respective 
classes of industrial or commercial ac¬ 
tivity specified in, a marketing agree¬ 
ment upon which a hearing has been 
held; and 

(4) It is hereby found that the neces¬ 
sary expense of the market adminis¬ 
trator for the maintenance and func¬ 
tioning of such agency will require the 
payment by each handler, as his pro 
rata share of such expense, 4 cents per 
hundredweight or such lesser amount 
as the Secretary may prescribe, with 
respect to milk specified in § 1062.85. 

Order relative to handling. It is 
therefore ordered that on and after 
the effective date hereof the handling 
of milk in the St. Louis-Ozarks mar¬ 
keting area shall be in conformity to 
and in compliance with the terms and 
conditions of the order, as amended, 
and as hereby amended, as follows: 

The provisions of the proposed mar¬ 
keting agreement and order amending 
the order contained in the recom¬ 
mended decision issued by the Deputy 
Administrator, Marketing Program 
Operations, on November 17, 1978, and 
published in the Federal Register on 
November 22. 1978 (43 FR 54642), 
shall be and are the terms and provi¬ 
sions of this order, amending the 
order, and are set forth in full herein, 
subject to the following nonsubstan¬ 
tive modifications: 

1. Under change 3, paragraphs (f) 
and (k) in § 1062.61 are revised. 

2. Under change 8, § 1062.120(c) is re¬ 
vised. 

3. In change 9, a reference Is revised. 

4. Changes 10 and 11 are combined 
and § 1062.121 is revised. 

Changes 1, 2 and 7 set forth below 
relate to amendments to provisions of 
the order other than those relating to 
the Advertising and Promotion Pro¬ 
gram. Changes 3, 4, 5, 6, 8, 9 and 10 
relate to provisions of the Advertising 
and Promotion Program. 

1. In § 1062.7, paragraph (d) is re¬ 
vised to read as follows: 

§ 1062.7 Pool plant 

+ • • • • 

(d) The term “pool plant” shall not 
apply to: 

(1) A producer-handler plant or gov¬ 
ernmental agency plant; 

(2) A distributing plant that meets 
the requirements specified in para¬ 
graph (a) of this section and also 
meets the pooling requirements of an¬ 


other Federal order and has greater 
route disposition, except filled milk, 
during the month in such other Feder¬ 
al order marketing area than in this 
marketing area unless one of the fol¬ 
lowing conditions applies: 

(i) If the plant was a pool plant 
under this order in each of the imme¬ 
diately preceding 13 months, it shall 
continue to be a pool plant under this 
order until the third consecutive 
month in which more than 50 percent 
of such route disposition is made in 
such other marketing area unless, not¬ 
withstanding the provisions of this 
paragraph, it is regulated under such 
other order, or 

(ii) Except as provided In paragraph 
(d)(2)(i) of this section, if the plant 
was a pool plant under this order in 
the immediately preceding month, it 
shall continue to be a pool plant under 
this order until the third consecutive 
month in which a greater proportion 
of such route disposition is made in 
such other marketing area unless, not¬ 
withstanding the provisions of this 
paragraph, it is regulated under such 
other order; 

(3) A distributing plant which meets 
the pooling requirements of another 
Federal order and from which route 
disposition, except filled milk, during 
the month in this marketing area is 
greater than in such other Federal 
order marketing area but which plant 
is, nevertheless, fully regulated under 
such other Federal order; and 

(4) A supply plant meeting the re¬ 
quirements of paragraph (b) of this 
section which also meets the pooling 
requirements of another Federal order 
and from which greater qualifying 
shipments are made during the month 
to plants regulated under such other 
order than are made to plants regulat¬ 
ed under this part, except during the 
month of March through August if 
such plant retains automatic pooling 
status under this part. 

2. Section 1062.13 is revised to read 
as follows: 

§ 1062.13 Producer milk. 

“Producer milk” means the skim 
milk and butterfat in milk of a produc¬ 
er which is: 

(a) Received at a pool plant directly 
from such producer by the operator of 
the plant; 

(b) Received by a handler described 
in § 1062.9(c); or 

(c) Diverted from a pool plant for 
the account of the handler operating 
such plant to another pool plant or di¬ 
verted from a pool plant to a nonpool 
plant (other than a producer-handler 
plant) for the account of the handler 
operating such pool plant or for the 
account of a handler described in 
§ 1062.9(b), subject to the following 
conditions: 


(1) Milk from a dairy farmer shall 
not be eligible for diversion during any 
of the months of September through 
February unless at least one day’s pro¬ 
duction is physically received during 
the month at a pool plant; 

(2) The total quantity of milk divert¬ 
ed by a cooperative association to non¬ 
pool plants during each of the months 
of September through February may 
not exceed 50 percent of the quantity 
of producer milk that the cooperative 
association causes to be delivered to or 
diverted from pool plants during the 
month; 

(3) The total quantity of milk divert¬ 
ed by the operator of a pool plant 
(other than a cooperative association) 
to nonpool plants during each of the 
months of September through Febru¬ 
ary may not exceed 50 percent of the 
quantity of milk received at or divert¬ 
ed from such pool plant during the 
month that is not under the control of 
a cooperative association that diverts 
milk pursuant to paragraph (c)(2) of 
this section; 

(4) Any milk diverted to nonpooi 
plants in excess of the limits pre¬ 
scribed in paragraph (c)(2) and (3) of 
this section shall not be producer 
milk. The diverting handler may desig¬ 
nate the dairy farmers whose diverted 
milk will not be producer milk, other¬ 
wise the milk last diverted—in lots of 
an entire day’s production—shall be 
excluded first in determining which 
milk should not be producer milk; and 

(5) For pricing purposes, milk divert¬ 
ed from one pool plant to another pool 
plant or milk diverted to a nonpool 
plant that is located more than 120 
miles from the nearer of the city halls 
in St. Louis and Springfield, Mo., (by 
the shortest highway distance as de¬ 
termined by the market administrator 
using the most current issue of the 
Household Carriers Guide), shall be 
priced at the location of the plant to 
which diverted. Milk diverted to a non¬ 
pool plant located less than 120 miles 
from the city hall in St. Louis or 
Springfield shall be priced at the loca¬ 
tion of the plant from which diverted. 

3. Section 1062.61 is revised to read 
as follows: 

§ 1062.61 Computation of uniform price 
(including weighted average price). 

For each month the market adminis¬ 
trator shall compute the uniform price 
per hundredweight of milk of 3.5 per¬ 
cent butterfat content received from 
producers as follows: 

(a) Combine into one total the 
values computed pursuant to § 1062.60 
for all handlers who filed the reports 
prescribed by § 1062.30 for the month 
and who made the payments pursuant 
to §§ 1062.71 and 1062.73 for the pre¬ 
ceding month; 

(b) Deduct the amount of the plus 
adjustments and add the amount of 
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the minus adjustments which are ap¬ 
plicable pursuant to § 1062.75; 

(c) Add an amount equal to not less 
than one-half of the unobligated bal¬ 
ance in the producer-settlement fund; 

(d) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

Cl) The total hundredweight of pro¬ 
ducer milk; and 

(2) the total hundredweight for 
which a value is computed pursuant to 
§ 1062.60 (f) and (g); and 

Ce) Subtract not less than 4 cents 
nor more than 5 cents per hundred¬ 
weight. The result shall be the 
“weighted average price”. 

(f) For the months of January, Feb¬ 
ruary, and August, subtract from the 
weighted average price computed in 
paragraph (e) of this section the with¬ 
holding rate for the Advertising and 
Promotion program as computed in 
§ 1062.121(e). The result shall be the 
uniform price for the applicable 
month. 

(g) For the months specified in para¬ 
graphs (h) and (i) of this section, sub¬ 
tract from the amount resulting from 
the computations pursuant to para¬ 
graphs (a) through (c) of this section 
an amount computed by multiplying 
the hundredweight of milk specified in 
paragraph (d)(2) of this section by the 
weighted average price; 

(h) From the remaining amount in 
paragraph (g) of this section subtract 
for each of the months of March and 
July an amount equal to 15 cents per 
hundredweight, and for each of the 
months of April, May. and June an 
amount equal to 25 cents per hundred¬ 
weight, of the total amount of produc¬ 
er milk included in these computations 
for each respective month. This 
amount shall be retained in the pro¬ 
ducer-settlement fund and disbursed 
according to the provisions of para¬ 
graph (i) of this section; 

(i) To the remaining amount in para¬ 
graph (g) of this section add for each 
of the months of September and De¬ 
cember an amount equal to 20 percent, 
and for each of the months of October 
and November an amount equal to 30 
percent, of the total amount subtract¬ 
ed pursuant to paragraph (h) of this 
section; 

(j) Divide the resulting sum by the 
total hundredweight of producer milk 
included in these computations; 

(k) Subtract the withholding rate 
for the Advertising and Promotion 
program as computed in § 1062.121(e); 
and 

(l) Subtract not less than 4 cents 
nor more than 5 cents per hundred¬ 
weight. The result shall be the “uni¬ 
form price” for milk received from 
producers for the applicable month. 


§ 1062.71 l Amended) 

4. In § 1062.71(a)(2)(ii), the words 
“plus 5 cents” are deleted. 

§ 1062.75 (Amended] 

5. In § 1062.75(b), the words “plus 5 
cents” are deleted. 

§ 1062.76 (Amended] 

6. In § 1062.76(a)(4), the words “plus 
5 cents” are deleted. 

§ 1062.85 (Amended) 

7. In the preamble of § 1062.85, the 
number “2.5” is changed to read ”4”. 

8. In §1062.120, paragraph (c) is re¬ 
vised to read as follows: 

§ 1062.120 Procedure for requesting re¬ 
funds. 


(c) A dairy farmer who first acquires 
producer status under this part after 
the 15th day of December. March, 
June, or September, as the case may 
be, and prior to the end of the ensuing 
calendar quarter may, upon applica¬ 
tion filed with the market administra¬ 
tor pursuant to paragraph (a) of this 
section, be eligible for refund on all 
marketings against which an assess¬ 
ment is withheld during such calendar 
quarter pursuant to § 1062.121(b). 

• • • * • 

§ 1062.120 [Amended] 

9. In § 1062.120(d), the reference 
“§ 1062.61(d)” is changed to read 
“§ 1062.121(b).” 

In § 1062.121, the introductory text 
of paragraph (b) and paragraph (b) (2) 
and (3) are revised and new para¬ 
graphs (e) and (f) are added to read as 
follows: 

§ 1062.121 Duties of the market adminis¬ 
trator. 


» • * • • 

(b) Each month set aside into an ad¬ 
vertising and promotion fund, sepa¬ 
rately accounted for, an amount equal 
to the withholding rate for the month 
as set forth in paragraph (e) of this 
section times the amount of producer 
milk included in the uniform price 
computation for such month. The 
amount set aside shall be disbursed as 
follows: 


(2) Refund to producers the 
amounts of mandatory checkoff for 
advertising and promotion programs 
required under authority of State law 
applicable to such producers, but not 
in amounts that exceed the rate per 
hundredweight determined pursuant 
to paragraph (e) of this section on the 


volume of milk pooled by any such 
producer for which deductions were 
made pursuant to this paragraph. 

(3) After the end of each calendar 
quarter, make a refund to each pro¬ 
ducer who has made application for 
such refund pursuant to § 1062.120. 
Such refund shall be computed by 
multiplying the rate specified in para¬ 
graph (e) of this section by the hun¬ 
dredweight, of such producer’s milk 
pooled for which deductions were 
made pursuant to this paragraph for 
such calendar quarter, less the amount 
of any refund otherwise made to the 
producer pursuant to paragraph (b)(2) 
of this section. 


• • • • • 

(e) As soon as possible after the be¬ 
ginning of each year, compute the rate 
of withholding by multiplying the 
simple average of the monthly 
“weighted average prices” for the last 
quarter of the preceding year by 0.75 
percent and rounding to the nearest 
whole cent. This rate shall apply 
during the 12-month period beginning 
with April of the current year. 

(f) As soon as possible after the rate 
of withholding is computed, notify in 
writing each producer currently on 
the market and any new producer that 
subsequently enters the market of the 
withholding rate. * This notification 
shall be repeated annually thereafter 
only if there is any change in the rate 
from the previous period. 

(FR Doc. 79-636 Filed 1-5-79; 8:45 am] 


[1505-01-M] 


[7 CFR Ch. IX] 

[Docket No. AO-3821 

MELONS GROWN IN SOUTH TEXAS 

Hearing on Proposed Marketing Agreement 
and Order 

Correction 

In FR Doc. 78-30729 appearing at 
page 50685 in the issue for Tuesday. 
October 31, 1978, make the following 
corrections: 

(1) On page 50689, in the first 
column, under the heading, “Regula¬ 
tions.” after § .50 Marketing policy . 

insert the following: 

§ .51 Recommendations for regula¬ 

tions. 

Upon complying with the require¬ 
ments of § .50. the committee may rec¬ 
ommend regulations to the Secretary 
when it finds that such regulations as 
are authorized in this order will tend 
to effectuate the declared policy of 
the act. 
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(2) On page 50689, in the first 
column, under the heading. “Regula¬ 
tions,'* “§ .51 Issuance of regulations.** 
should read. “§ .52 Issuance of regula¬ 
tions.** 


[ 7590-01-M] 

NUCLEAR REGULATORY 
COMMISSION 

no CFR Part 140] 

FINANCIAL PROTECTION REQUIREMENTS AND 
INDEMNITY AGREEMENTS 

Indemnification of Spent Reactor Fuel Stored at 
a Reactor Site Different Than the One Where 
It Was Generated 

AGENCY: Nuclear Regulatory Com¬ 
mission. 

ACTION: Request for public comment 
on Commission’s decision. 

SUMMARY: The Nuclear Regulatory 
Commission has decided to exercise its 
discretionary statutory authority 
under the Price-Anderson Act and 
extend Government indemnity to 
spent reactor fuel stored at a reactor 
site different than the one where it 
was generated in two specific situa¬ 
tions.* The Commission seeks public 
comment on this decision and on the 
general policy question raised by such 
an extension. Absent this action by 
the Commission, this spent reactor 
fuel would not have been covered by 
Government indemnity in the event of 
a nuclear incident at the site where 
this spent fuel was stored. 

DATES: The public comment period 
expires February 7, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Ira Dinitz, Antitrust and Indem¬ 
nity Group. Office of Nuclear Reac¬ 
tor Regulation, U.S. Nuclear Regula¬ 
tory Commission, Washington. D.C. 
20555; 301-492-8336. 

SUPPLEMENTARY INFORMATION: 
Most operating reactor licensees have 
increased, or are planning to increase, 
the capacity of their onsite spent fuel 
storage pools. In some instances where 
the capacity of the storage pools at 
the reactor site cannot be increased 
sufficiently to meet the licensees* 
needs, fuel storage may be sought at 
another location. One method of stor¬ 
ing spent fuel away from the reactor 
from which it is discharged is to store 
it in the spent fuel pool at a reactor at 
another site. 

The Commission has received two 
requests, one from Duke Power Com¬ 
pany and the other from Common¬ 
wealth Edison Company, to authorize 


•Duke Power Company. Docket Nos. 50- 
269. 50-270. 50-287. and 50-369; Common¬ 
wealth Edison Company, Docket Nos. 50- 
237. 50-249. 50-254. and 50-265. 


and indemnify this type of fuel stor¬ 
age. The Duke Power request is for 
Commission authorization permitting 
Duke to store spent fuel discharged 
from its Oconee Units 1. 2 and 3 at its 
McGuire Unit 1. The second request, 
by Commonwealth Edison, seeks au¬ 
thority to transfer and store spent 
fuel among Dresden Units 2 and 3 and 
Quad-Cities Units 1 and 2. Both licens¬ 
ees are seeking Price-Anderson indem¬ 
nity protection for all such storage of 
spent fuel at the distant reactor loca¬ 
tions. The Commission considered a 
similar request by Carolina Power and 
Light Company in August 1977. (See 
notices in the September 6. 1977 daily 
edition of the Federal Register at 42 
FR 44615-44617.) 

Because the issue of receipt and 
storage of Oconee spent fuel at 
McGuire is before the Atomic Safety 
and Licensing Board, the Commission 
is not proposing either approval or dis¬ 
approval of the requests for the de¬ 
scribed fuel storage at this time. In 
this notice, the Commission is seeking 
public comment on both the specific 
requests for Indemnification described 
above and also the generic issue of in¬ 
demnification of spent fuel generated 
at one reactor but stored at another. If 
indemnification were to be approved 
as requested by Commonwealth 
Edison and Duke, it would only be 
when and if the requested fuel storage 
were approved pursuant to Commis¬ 
sion licensing procedures. 

Under the Price-Anderson Act (§ 170 
of the Atomic Energy Act of 1954, as 
amended, (the Act)), financial protec¬ 
tion and government indemnity are 
mandatory for production and utiliza¬ 
tion facilities, such as reactors, li¬ 
censed under § 103 and § 104 of the 
Act. This financial protection and in¬ 
demnity covers the “licensed activity” 
which encompasses not only posses¬ 
sion and operation of the reactor fa¬ 
cility itseif but also certain ancillary 
activities including (1) possession of 
the new T fuel (containing special nucle¬ 
ar material) being stored on-site for 
use in the reactor and (2) on-site stor¬ 
age of spent fuel following irradiation 
at that reactor. 

Possession of spent fuel away from 
the facility where it is generated, i.e., 
at a location where it is not used in 
connection with the operation of the 
facility, is not a part of the ancillary 
activity of possession and operation of 
the facility. Hence, possession of such 
spent fuel must be licensed under 
other provisions of the Act which au¬ 
thorize licenses for possession and use 
of the special nuclear and byproduct 
material. After being transferred from 
the reactor site where it was generated 
to some other site, this spent fuel 
would not be subject to the mandatory 
indemnity requirements of the Act 
providing that the Commission require 


financial protection of and indemnify 
reactor (and other production and uti¬ 
lization facility licensees. Accordingly, 
no indemnity protection automatically 
would be afforded spent fuel stored 
away from the facility where it is pro¬ 
duced or used. To indemnify this spent 
fuel, the Commission must require 
such licensees to maintain financial 
protection and to be indemnified by 
exercising its discretionary authority 
under § 170 of the Act. This exercise of 
discretionary authority would result in 
treating spent fuel produced at one re¬ 
actor site but stored at a different site 
the same as spent fuel stored at the 
site of the reactor where it was pro¬ 
duced. Thus, irradiated fuel generated 
by a reactor at one site whether stored 
by itself in the spent fuel pool of a re¬ 
actor at a different site or commingled 
with the second reactor’s irradiated 
fuel in that reactor’s spent fuel pool 
would be covered by financial protec¬ 
tion and indemnity. 

Duke Power Company has requested 
Commission authorization to store 
spent fuel generated by Oconee reac¬ 
tor Units 1. 2. and 3 at McGuire Unit 
1. Pursuant to this request, on July 28, 

1978 (43 FR 32905). the NRC pub¬ 
lished a notice of opportunity for 
public participation with respect to 
the application for amendment to Ma¬ 
terials License No. SNM-1773 (issued 
pursuant to 10 CFR Part 70) to autho¬ 
rize the receipt and storage of Oconee 
spent fuel at McGuire. Petitions to in¬ 
tervene and requests for hearing were 
received. 

According to Duke's current projec¬ 
tion of the predicted fuel burnup rates 
at Oconee, the first shipment of spent 
fuel to McGuire must occur in March 

1979 if Duke is to maintain its desired 
full core discharge capability at the 
Oconee station. An operating license 
decision, however, is expected to be 
made before that date. In view of 
these considerations, if indemnifica¬ 
tion of the storage of Oconee spent 
fuel at McGuire were to be authorized, 
it would only be when and if an oper¬ 
ating license is issued by the NRC for 
McGuire Unit 1. 

The second request, from Common¬ 
wealth Edison Company, seeks amend¬ 
ment of the operating licenses and in¬ 
demnity agreements for Dresden Units 
2 and 3 and Quad-Cities Units 1 and 2 
to permit spent fuel transfer and stor¬ 
age between the two sites. This inter¬ 
station fuel transfer and storage is 
stated by Commonwealth to be neces¬ 
sary both to postpone the loss of full 
core discharge capability at the Dres¬ 
den site from 1979 to 1981 and to allow 
expansion of the Dresden fuel storage 
pool for the storage of Dresden spent 
fuel and possibly Quad-Cities spent 
fuel at a later date. 

Both proposals to modify operating 
licenses and indemnity agreements are 
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similar in that the spent fuel proposed 
to be stored at certain reactors will not 
have been produced at those reactors. 
The NRC staff believes that it would 
not be desirable to have a situation 
where spent fuel generated by one re¬ 
actor and stored in the spent fuel 
pools of a second reactor at a different 
site would be unindemnified while the 
spent fuel produced by the second re¬ 
actor and stored at the same site 
would be indemnified. If indemnity 
coverage were not extended to the 
spent fuel generated by the first reac¬ 
tor but stored at the site of a second 
reactor and if an accident occurred in¬ 
volving the fuel storage pool it would 
be virtually impossible to determine 
whether indemnified or unindemnified 
spent fuel caused the damages. 

The Commission’s decision to exer¬ 
cise, or not to exercise, its discretion¬ 
ary authority (pursuant to section 170 
of the Act) to require financial protec¬ 
tion and government indemnity to be 
maintained by Duke Power Company 
and Commonwealth Edison Company 
in the situations discussed in this 
notice involves a policy question. The 
Commission desires public comment 
on its proposed action to extend in¬ 
demnity protection in the two situa¬ 
tions discussed in this notice. 

In addition, the Commission desires 
public comment on whether it should 
exercise its authority on a generic 
basis to extend indemnity coverage to 
spent fuel generated at one reactor 
but stored at the site of a second oper¬ 
ating reactor upon the request of reac¬ 
tor licensees. The Commission believes 
that such a decision would be consist¬ 
ent with the specific actions requested 
by Duke and Commonwealth. Having 
established such a policy, the Commis¬ 
sion would delegate authority for 
making such decisions except when 
such decisions warrant Commission 
action because of special circum¬ 
stances. 

Should the Commission decide to ex¬ 
ercise its discretionary authority and 
grant either or both requests for in¬ 
demnification, it will, pursuant to 10 
CFR 140.9, publish a notice in the Fed¬ 
eral Register of its intent to modify 
the indemnity agreements for the 
facilities involved. (See e.g., 42 FR 
44617, September 6, 1977.) In response 
to a notice published pursuant to 10 
CFR 140.9, the Commission will only 
consider comments pertaining to the 
implementation of the Commission’s 
policy decision through the language 
proposed to modify the indemnity 
agreement(s). Comments addressing 
the policy issue set forth in this notice 
will not be entertained. Additionally, 
should the Commission propose to ex¬ 
ercise its statutory authority in this 
area on a generic basis, it will publish 
a Notice of Proposed Rule Making in 
the Federal Register. 


Comments on this notice should be 
spent to the Office of Nuclear Reactor 
Regulation. U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
ATTN: Chief. Antitrust and Indemni¬ 
ty Group. The comment period ex¬ 
pires February 7, 1979. Copies of all 
comments received will be available 
for examination in the Commission’s 
Public Document Room, 1717 H Street 
NW., Washington, D.C. 

(5 U.S.C. 552: Pub. L. 83-703, 68 Stat. 919, as 
amended by Pub. L. 85-258, 71 Stat. 576, as 
amended (42 U.S.C. 2210). 

Dated at Washington, D.C., this 
29th day of December 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Samuel J. Chilk, 
Secretary of the Commission. 

[FR Doc. 79-684 Filed 1-5-79; 8:45 ami 


[4910-13-M] 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

[14 CFR Part 39] 

[Docket No. 78-NW-26-AD] 

AIRWORTHINESS DIRECTIVES 

Boeing Model 737 Series Airplanes 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Notice of Proposed Rule- 
making (NPRM). 

SUMMARY: It is proposed to adopt an 
Airworthiness Directive (AD) which 
would require that thrust lever actu¬ 
ated switches, which operate the ta¬ 
keoff warning system, auto-speed- 
brake, and auto-wheelbrake inhibit 
circuits for the Boeing Model 737 
series airplanes, be set to provide posi¬ 
tive operation down to -65 a F tempera¬ 
ture. This AD is being proposed be¬ 
cause at low temperatures, in combina¬ 
tion with reduced thrust and/or 
engine derate, it is possible to set the 
thrust levers for takeoff power at a po¬ 
sition insufficient to actuate the 
thrust lever switches. The result is 
that the auto-speedbrake or auto- 
wheelbrakes could be actuated during 
the takeoff roll or go-around, causing 
an unsafe condition. 

DATES: Comments must be received 
on or before February 1, 1979. 

ADDRESSES: Send comments on the 
proposal in duplicate to: Federal Avi¬ 
ation Administration, Northwest 
Region. Office of the Regional Coun¬ 
sel, Attention: Airworthiness Rules 
Docket. Docket No. 78-NW-26-AD, 
9010 East Marginal Way South, Seat¬ 
tle, Washington 98108. 

FOR FURTHER INFORMATION. 
CONTACT: 


Mr. Mark I. Quam, Systems and 
Equipment Section, ANW-213, Engi¬ 
neering and Manufacturing Branch, 
FAA Northwest Region, 9010 East 
Marginal Way South, Seattle, Wash¬ 
ington 98108, telephone: (206) 767- 
2500. 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to par¬ 
ticipate in the making of the proposed 
rule by submitting such written data, 
views, or arguments as they may 
desire. Communication should identify 
the regulatory docket or notice 
number and be submitted in duplicate 
to the address specified above. All 
communications received on or before 
the closing date for comments speci¬ 
fied above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals con¬ 
tained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
both before and after the closing date 
for comments in the Rules Docket for 
examination by interested persons. A 
report summarizing each FAA-public 
contact concerned with the substance 
of this proposal will be filed in the 
Rules Docket. 

Availability of NPRMs 

Any person may obtain a copy of 
this notice of proposed rulemaking 
(NPRM) by submitting a request to 
the Federal Aviation Administration. 
Northwest Region, Office of the Re¬ 
gional Counsel, Attention: Airworthi¬ 
ness Rules Docket, Docket No. 78- 
NW-26-AD, 9010 East Marginal Way 
South, Seattle. Washington 98108. 

Discussion of the Proposed Rule 

Prior to 1969, variations existed in 
the Boeing 737 equipped with Pratt 
and Whitney JT8D-7 and -9 engine 
throttle switch settings. The systems 
affected were the takeoff warning 
system and the auto-speedbrake 
system which did not function down to 
-65‘F. Airworthiness Directive 70- 
WE-10-AD was issued by the FAA on 
February 26, 1970, (Amendment 39- 
952, 35 FR 4395 (1970)), that required 
that these systems be functional down 
to — 65°F, as implemented by Boeing 
Service Bulletin 27-1031. Subsequent 
to this AD, Pratt and Whitney JT8D- 
15 and -17 engines and auto-w heel- 
brakes have been approved for use on 
the Model 737 airplane. The use of 
derated thrust, expansion of the use of 
reduced thrust takeoffs, and the use of 
engine intermix have also been ap¬ 
proved. While operating with these 
variations of airplane and engine oper¬ 
ational configurations, the thrust 
lever advance for a cold-day takeoff 
thrust level may be insufficient to ac¬ 
tuate the throttle mounted switches 
that actuate the inhibit circuits for 
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the auto-speedbrake and auto-wheel- 
brake systems. Inadvertent speedbrake 
extension or wheelbrake application 
during takeoff or go-around would 
create an unsafe condition* 

Thp proposed AD would require that 
adjustment to the throttle switches be 
made to provide actuation down to a 
minimum temperature of - 65°F for all 
Model 737’s with any engine configu¬ 
ration and operated at any engine 
rating. Adherence to the temperature 
limitations of Appendix 39 of the FAA 
approved Airplane Flight Manual will 
provide for safe operation of the air¬ 
craft until the switch adjustments re¬ 
quired by this rulemaking have been 
made. 

The Proposed Amendment 

Accordingly, the Federal Aviation 
Administration proposes to amend 
§ 39.13 of the Federal Aviation Regula¬ 
tions (14 CFR 39.13) by adding the fol¬ 
lowing new airworthiness directive: 

Boeing: Applies to all Model 737 series air¬ 
planes except airplanes with the Engine 
Pressure Ratio <EPR) activiated takeoff 
warning system. 

Compliance required as indicated. 

Within 1,000 hours time in service or 6 
months after the effective date of this AD. 
whichever comes first, unless already ac¬ 
complished. set the thrust lever operated 
switches, S283 and S133, to provide actu¬ 
ation down to and including -65*F in ac¬ 
cordance with the applicable part of Boeing 
Service Bulletin 737-31-1026 or an equiva¬ 
lent method approved by the Chief. Engi¬ 
neering and Manufacturing Branch. FAA. 
Northwest Region. 

(Secs. 313(a). 601. and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1421. and 1423); sec. 6(c). Department of 
Transportation Act (49 U.S.C. 1655(c); and 
14 CFR 11.85) 

Note.— The FAA has determined that this 
document involves a proposed regulation 
which is not considered to be significant 
under the procedures and criteria prescribed 
by Executive Order 12044 and as imple¬ 
mented by interim Department of Transpor¬ 
tation guidelines (43 FR 9582; March 8. 
1978). 

Issued in Seattle. Wash., on Decern- * 
ber 26, 1978. 

J. H. Tanner, 

Acting Director , 
Northwest Region. 

(FR Doc. 79-575 Filed 1-5-79; 8:45 am] 


16750-01-M] 

FEDERAL TRADE COMMISSION 

[16 CFR Part 1] 

ADVISORY OPINIONS 
Proposed Rule Amendment 

AGENCY: Federal Trade Commission. 

ACTION: Notice of proposed rulemak¬ 
ing. 


SUMMARY: This proposed amend¬ 
ment of the agency's advisory opinion 
procedures seeks to expedite advice 
and guidance to the public, especially 
small businesses, about enforcement 
of the laws and regulations adminis¬ 
tered by the Commission. The change 
is intended to clarify Sections 1.1 
through 1.4 of the Rules of Practice so 
as to indicate the circumstances in 
which Commission or staff advice will 
be issued. Commission opinions will be 
issued where the question involves a 
substantial or novel question, or a pro¬ 
posed merger. In other cases, the Com¬ 
mission’s staff will respond, with 
advice or with a statement reflecting 
present staff enforcement intentions. 
Such staff advice would be rendered 
without prejudice to the right of the 
Commission later to rescind it. The 
proposed changes also delete the pres¬ 
ent provision under which advisory 
opinions may not be rendered with re¬ 
spect to ongoing courses of action. 

DATE: Comments must be received on 
or before March 9, 1979. 

ADDRESS: Any person who wishes to 
submit written comments concerning 
the proposed rule change may do so by 
filing them, in duplicate, with the Sec¬ 
retary, Federal Trade Commission. 6th 
and Pennsylvania Avenue, NW„ Wash¬ 
ington, D.C. 20580. Comments will be 
available for public inspection in 
Room 130 at the above address. 

FOR FURTHER INFORMATION 
CONTACT: 

Barry R. Rubin, Assistant General 

Counsel. Federal Trade Commission, 

Washington, D.C. 20580, (202) 523- 

3520. 

SUPPLEMENTARY INFORMATION: 
Since 1962, the Commission has ren¬ 
dered formal advisory opinions about 
the legality of proposed courses of 
action. See 16 CFR § 1.1 et seq.\ 16 
CFR § 15.1 et seq. 

Under the proposed amendment, the 
Commission would continue to issue 
formal opinions where the matter in¬ 
volves a substantial or novel question 
and there is no clear precedent; where 
a proposed merger or acquisition is in¬ 
volved; or where the subject matter is 
of significant public interest. Advice 
would be given on both proposed and 
current courses of action. The Com¬ 
mission would also continue to advise 
whether proposed conduct will violate 
an outstanding cease and desist order 
under Section 3.61 of the Rules of 
Practice. 

In other circumstances, the staff 
would be expressly authorized to 
render advice. The vast majority of re¬ 
quests from the public are already 
handled informally by the staff of the 
Office of General Counsel or the bu¬ 
reaus. In the recent past, the Commis¬ 
sion has averaged only about 16 


formal opinions per year, about half of 
these involving compliance with trade 
regulation rules, other Commission 
rules, or outstanding cease and desist 
orders. Not only is informal advice 
provided by General Counsel staff let¬ 
ters. the bureaus constantly are an¬ 
swering mail and telephone inquiries. 
Small businesses and others tend to 
receive the quickest and most helpful 
advice in this manner. Thus, the pro¬ 
posal reduces to writing what is al¬ 
ready routine present practice. 

A reference in proposed § 1.4 is left 
blank. The Commission’s confidential¬ 
ity rules are awaiting final action. This 
section makes clear that a request for 
confidential treatment of information 
must be made in whatever form the 
final confidentiality rule requires. 

For these reasons, the Commission 
proposes to amend its rules of practice 
as follows: 

PART 1—GENERAL PROCEDURES 
Subpart A—industry Guidance 

Advisory Opinions 
§ 1.1 Policy. 

Any person, partnership, or corpora¬ 
tion may request advice from the 
Commission with respect to a course 
of action w r hich the requesting party 
proposes to pursue. The Commission 
will consider such requests for advice 
and inform the requesting party of the 
Commission’s views, where practicable, 
under the following circumstances: 

(1) The matter involves a substantial 
or novel question of fact or law and 
there is no clear Commission or court 
precedent; 

(2) A proposed corporate merger or 
acquisition is involved; or 

(3) The subject matter of the re¬ 
quest and consequent publication of 
Commission advice is of significant 
public interest. 

The Commission has authorized its 
staff to consider all requests for advice 
and to render advice, where practica¬ 
ble. in those circumstances in which a 
Commission opinion would not be war¬ 
ranted. Hypothetical questions will 
not be answ’ered, and a request for 
advice will ordinarily be considered in- 
approporlate where (a) the same or 
substantially the same course of 
action is under investigation or is or 
has been the subject of a current pro¬ 
ceeding involving the Commission or 
another governmental agency, or (b) 
an informed opinion cannot be made 
or could be made only after extensive 
investigation, clinical study, testing, or 
collateral inquiry. 

§ 1.2 Procedure. 

(a) Application. The request for 
advice or interpretation should be sub¬ 
mitted in writing (one original and two 
copies) to the Secretary of the Com- 
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mission and should (i) state clearly the 
question(s) that the applicant wishes 
resolved: (ii) cite the provision of law 
under which the question arises; and 
(iii) state all facts which the applicant 
believes to be material. In addition, 
the identity of the companies and 
other persons involved should be dis¬ 
closed. Letters relating to unnamed 
companies or persons may not be an¬ 
swered. Submittal of additional facts 
may be requested prior to the render¬ 
ing of any advice. 

(b) Compliance matters. If the re¬ 
quest is for advice as to whether the 
proposed course of action may violate 
an outstanding order to cease and 
desist issued by the Comission, such 
request will be considered as provided 
for in § 3.61 of these Rules. 

§ 1.3 Advice. 

(a) On the basis of the materials 
submitted, as well as any other infor¬ 
mation available, and if practicable, 
the Commission or its staff will inform 
the requesting party of its views. 

(b) Any advice given by the Commis¬ 
sion is without prejudice to the right 
of the Commission to reconsider the 
questions involved and, where the 
public interest requires, to rescind or 
revoke the action. Notice of such re¬ 
scission or revocation will be given to 
the requesting party so that he may 
discontinue the course of action taken 
pursuant to the Commission’s advice. 
The Commission will not proceed 
against the requesting party with re¬ 
spect to any action taken in good faith 
reliance upon the Commission’s advice 
under this section, where all relevant 
facts were fully, completely, and accu¬ 
rately presented to the Commission 
and where such action was promptly 
discontinued upon notification of re¬ 
scission or revocation of the Commis¬ 
sion's approval. 

Advice rendered by the staff is with¬ 
out prejudice to the right of the Com¬ 
mission later to rescind the advice and. 
where appropriate, to commence an 
enforcement proceeding. 

§ 1.4 Public Disclosure. 

Written advice rendered pursuant to 
this Section and requests therefor, in¬ 
cluding names and details, will be 
placed in the Commission’s public 
record immediately after the request¬ 
ing party has received the advice, sub¬ 
ject to any limitations on public disclo¬ 
sure arising from statutory restric¬ 
tions, the Commission’s rules, and the 
public interest. A request for confiden¬ 
tial treatment or date of information 
submitted in connection with the ques¬ 
tions should be made separately and 

should comply with section-of the 

Commission’s Rules of Practice, 16 
CFR §-[new confidentiality rules]. 


By Direction of the Commission De¬ 
cember 20, 1978. 

Carol M. Thomas, 
Secretary. 

[FR Doc. 79-614 Filed 1-5-79; 8:45 ami 


[8010-01-M] 

SECURITIES AND EXCHANGE 
COMMISSION 

[17 CFR Part 240] 

[Release No. 34-15426; File No. 87-7661 

NET CAPITAL REQUIREMENTS FOR BROKERS 
AND DEALERS 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed amendment to 
rule. 

SUMMARY: The Commission is pro¬ 
posing to amend the uniform net capi¬ 
tal rule and Appendix B and D thereto 
and the report to be made by brokers 
and dealers that are also futures com¬ 
mission merchants registered with the 
Commodity Futures Trading Commis¬ 
sion ("CFTC”). The proposed amend¬ 
ments are intended to be substantially 
the same as comparable rules of the 
CFTC, thereby eliminating the need 
to make duplicate computations and 
reports for registered brokers and 
dealers that are also futures commis¬ 
sion merchants. 

DATE: Comments must be received on 
or before February 1,1979. 

ADDRESSES: All comments should be 
directed in triplicate to George A. Fitz¬ 
simmons, Secretary, Securities and Ex¬ 
change Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Com¬ 
ments should refer to File No. S7-766 
and will be available for public inspec¬ 
tion at the Commission’s Public Refer¬ 
ence Room 1100 L Street, NW.. Wash¬ 
ington. D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Nelson S. Kibler, Assistant Director, 
Division of Market Regulations, Se¬ 
curities and Exchange Commission, 
Washington. D.C. 20549 (202) 376- 
8131. 

SUPPLEMENTARY INFORMATION: 
The Commission today announced 
proposed amendments to the uniform 
net capital rule, and Appendixes B and 
D to 17 CFR 240.15c3-l. The amend¬ 
ments are designed to allevaite the 
need to make duplicate computations 
of the capital requirements estab¬ 
lished by the Commission and the 
CFTC by registered brokers and deal¬ 
ers who are also futures commission 
merchants. The rule changes proposed 
herein are intended to be identical to 
comparable rules of the CFTC pertain¬ 
ing to transactions in commodities. 


commodity futures and similar instru 
ments. It is also proposed to amend 
§ 240.17a-5 to include the definition of 
customer as found in the general regu¬ 
lations under the Commodity Ex¬ 
change Act. 

Discussion 

Rule I5c3-1, the uniform net capital 
rule (17 CFR 240.15c3-l), in general 
requires a broker or dealer to maintain 
a certain specified minimum "net capi¬ 
tal* *’ depending on the nature of Its se¬ 
curities business and its circum¬ 
stances. 1 The amount of net capital re¬ 
quired under a given set of circum¬ 
stances would depend upon the "ag¬ 
gregate indebtedness” of a broker or 
dealer. 2 F^aragraph (c)(2) of the rule 
defines net capital as the net worth of 
a broker or dealer adjusted by certain 
described items. Paragraph (cXl) of 
the Rule defines "aggregate indebted¬ 
ness" as the total money liabilities of a 
broker or dealer in connection with 
any securities transaction with limited 
exclusions. The rule requires brokers 
or dealers to have sufficient cash or 
liquid assets to protect the cash or se¬ 
curities positions carried in their cus¬ 
tomers’ accounts. The thrust of the 
rule is to insure that a broker or 
dealer has sufficient liquid assets to 
cover current indebtedness. 

On September 8, 1978 the Commod¬ 
ity Futures Trading Commission (the 
"CFTC”) amended its rules pertaining 
to the minimum financial and related 
reporting requirements imposed upon 
futures commission merchants. 3 Al¬ 
though the CFTC amendments apply 
only to futures commission merchants, 
about half of all commodity customer 
business in the futures industry is 
done by futures commission mer¬ 
chants that are also registered with 
the Commission as brokers or dealers 
and are, therefore, subject to the uni¬ 
form net capital rule. The amend¬ 
ments proposed herein are designed to 
provide uniformity and avoid duplica¬ 
tive requirements as well as additional 
reporting for futures commission mer¬ 
chants which are also brokers or deal¬ 
ers. The Commission believes it is im¬ 
portant to achieve uniformity in this 
area in the interest of fair and equita¬ 
ble regulation consistent with its regu¬ 
latory responsibility. 

The most significant of the proposed 
amendments would be the adoption of 
the CFTC’s so-called safety factors on 
futures. The amendments, if adopted 
as proposed, will substitute the 
CFTC's safety factors on futures for 


•Rule 15c3-l(a>. 

* Brokers or dealers operating under para 
graph <f> of Rule 15c3-l would determine 
their net capital requirement upon the “ag¬ 
gregate debit’* items computed pursuant to 
the "Formula for Determination Reserve 
Requirements of Brokers and Dealers” as 
set forth at Rule I5c3-3a. 

>43 FR 39956 (September 8. 1978). 
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the haircut deductions currently re¬ 
quired by Appendix B to 17 CFR 
240.15c3-l. 

Next for those brokers or dealers 
which have elected to operate under 
the alternative net capital require¬ 
ment, the amendments would require 
securities brokers or dealers which are 
also futures commission merchants to 
maintain 4 percent of the funds re¬ 
quired to be segregated pursuant to 
the general regulations under the 
Commodity Exchange Act 4 if such 
amount is greater than the financial 
requirements for brokers or dealers 
doing a securities business exclusively. 

Under the proposed amendments 
the length of time margin calls would 
be allowed to remain outstanding for 
under-margined customer futures ac¬ 
counts would be scaled down to 3 busi¬ 
ness days by December 31, 1982. 

Margin could remain uncollected for 
up to 5 business days until December 
31, 1980, 4 business days until Decem¬ 
ber 31. 1982 and 3 business days there¬ 
after before a charge is made to net 
capital. The 5 business day period for 
securities will remain unchanged. 

Another significant time differential 
from the way commodities are now 
treated involves deficits or debit ledger 
balances in unsecured customers*, non- 
customers’ and proprietary accounts 
related to commodities transactions, 
which are the subject of calls for 
margin or other required deposits. 
Under the proposals, such accounts 
could be included in current assets for 
1 day. For brokers or dealers, deficits 
in customer and non-customer ac¬ 
counts are treated as unsecured receiv¬ 
ables and are deducted in computing 
net capital. In addition, the length of 
time margin calls pertaining to com¬ 
modity transactions would be allowed 
to remain outstanding for under-mar¬ 
gined non-customer and omnibus com¬ 
modity futures accounts would be re¬ 
duced from 5 business days to 2 busi¬ 
ness days. 

The proposed amendments would 
clearly specify that receivables from a 
foreign clearing organization resulting 
from commodities transactions as well 
as stock held in a clearing organization 
may be treated as current assets. 
Under the current Commission rule 
such items would generally be treated 
as assets not readily convertible into 
cash and would have to be deducted 
from current assets. 

Finally, the proposed amendments 
would provide that where a commod¬ 
ity-related asset or liability is defined 
in the CFTC’s regulations and is not 
specifically defined in the Commis¬ 
sion’s regulations the inclusion or ex¬ 
clusion of all or part of such asset or 
liability from the net capital computa¬ 
tion shall be in accordance with the 
CFTC’s regulation. 


*43 FR 39956 (September 8. 1978). 


If adopted as proposed the amend¬ 
ments would also expand the defini¬ 
tion of customer in Rules 15c3-l and 
17a-5 to include customer commodity 
accounts. 

STATUTORY BASIS AND COMPETITIVE 
CONSIDERATIONS 

Pursuant to the Securities Exchange 
Act of 1934 and particularly Sections 
15(c)(3) and 23(a) thereof, 15 U.S.C. 
§§ 780(c)(3), 78w(a), the Commission 
proposes to amend Part 240 of Chap¬ 
ter II of Title 17 of the Code of Feder¬ 
al Regulations in the manner set forth 
below. The Commission believes that 
any burden imposed upon competition 
by the proposed amendments is neces¬ 
sary and appropriate in furtherance of 
the purposes of the Act, and particu¬ 
larly to implement the Commission's 
continuing mandate under Section 
15(c)(3) thereof. 15 U.S.C. §78o(c)(3), 
to provide minimum safeguards with 
respect to the financial responsibility 
of brokers and dealers. 

REQUEST TOR COMMENTS 

All interested persons are invited to 
submit, in triplicate, their written 
views and comments concerning the 
amendments proposed herein. All com¬ 
munications should be addressed to 
George A. Fitzsimmons, Secretary, Se¬ 
curities and Exchange Commission, 
500 North Capitol Street, Washington, 
D.C. 20549, no later than February 1, 
1979. All comments received will be 
available for public inspection. 


ATTENTION 

The text of the following proposed 
amendments uses ► -* to indicate ad¬ 
ditions. 


It is proposed to amend 15c3-l and 
17a-5 and revise 15c3-lb and 15c3-ld 
as follows: 

§ 2I0.15c3-l Net capital requirements for 
brokers or dealers. 

(a) No broker or dealer shall permit 
his aggregate indebtedness to all other 
persons to exceed 1,500 percentum of 
his net capital, except as otherwise 
limited by the provisions of paragraph 
(a)(1), or, in the case of as broker or 
dealer electing to operate pursuant to 
paragraph (f) of this section, no 
broker or dealer shall permit his net 
capital to be less than 4 percent of ag¬ 
gregate debit items as computed in ac¬ 
cordance with § 240.15c3-3a of this 
chapter, ►or, for brokers or dealers 
which are also futures commission 
merchants, 4 percent of the funds re¬ 
quired to be segregated pursuant to 
the general regulations of the Com¬ 
modity Exchange Act. whichever is 


greater,-* except as otherwise limited 
by paragraph (f) of this section, and 
every broker or dealer shall have the 
net capital necessary to comply with 
the following conditions, except as 
otherwise provided for in paragraph 
(f) of this section. 


(c) • • • 

(6) The term ’‘customer" shall mean 
any person from whom, or on whose 
behalf, a broker or dealer has received, 
acquired or holds funds or securities 
for the account of such person, but 
shall not include a broker or dealer of 
a registered municipal securities 
dealer, or a general, special or limited 
partner or director or officer of the 
broker or dealer, or any person to the 
extent that such person has a claim 
for property of funds which by con¬ 
tract. agreement, or understanding, or 
by operation of law, is part of the capi¬ 
tal of the broker of dealer. Provided, 
however , That the term "customer" 
shall also include a broker or dealer, 
but only insofar as such broker or 
dealer maintains a special omnibus ac¬ 
count carried with another broker or 
dealer in compliance with 12 CFR 
220.4(b) of Regulation T under the Se¬ 
curities Exchange Act of 1934. ^Pro¬ 
vided further , That with respect to 
commodities transactions the term 
"customer" shall mean customer as de¬ 
fined in 17 CFR 1.7(b)(2) of the gener¬ 
al regulations under the Commodity 
Exchange Act.-* 

NON-CUSTOMER 

(7) The term "non-customer" means 
a broker or dealer, registered munici¬ 
pal securities dealer, general partner, 
limited partner, officer, director and 
persons to the extent their claims are 
subordinated to the claims of creditors 
of the broker or dealer. ► Provided 
further , That with respect to commod¬ 
ities transactions the term "non-cus¬ 
tomer" shall mean a proprietary ac¬ 
count as defined in 17 CFR 1.17(b)(3) 
and an account as defined in 17 CFR 
1.17(b)(4) of the general regulations 
under the Commodity Exchange 
Act.-* 


(e) Limitation on Withdrawal of 
Equity Capital 

No equity capital of the broker or 
dealer or a subsidiary or affiliate con¬ 
solidated pursuant to Appendix (C), 17 
CFR 240.15c3-lc. whether in the form 
of capital contributions by partners 
(excluding securities in the securities 
accounts of partners and balances in 
limited partners’ capital accounts in 
excess of their stated capital contribu¬ 
tions), par or stated value of capital 
stock, paid-in capital in excess of par, 
retained earnings or other capital ac- 
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counts, may be withdrawn by action of 
a stockbroker or partner, or by re¬ 
demption or repurchase of shares of 
6tock by any of the consolidated enti¬ 
ties or through the payment of divi¬ 
dends or any similar distribution, nor 
may any unsecured advance or loan be 
made to a stockholder, partner, sole 
proprietor or employee if. after giving 
effect thereto and to any other such 
withdrawals, advances or loans and 
any Payments of Payment Obligations 
(as defined in Appendix <D). 17 CFR 
240.15c3-ld) under satisfactory subor¬ 
dination agreements which are sched¬ 
uled to occur within six months fol¬ 
lowing such withdrawal, advance or 
loan, either aggregate indebtedness of 
any of the consolidated entities ex¬ 
ceeds 100 percentum of its net capital 
or its net capital would fail to equal 
120 percentum of the minimum dollar 
amount required thereby or would be 
less than 7 percent of aggregate debit 
Items computed In accordance with 17 
CFR 240.15c3-3a ►or. for a broker or 
dealer which is also a futures commis¬ 
sion merchant 7 percent of the funds 
required to be segregated pursuant to 
the general regulations under the 
Commodity Exchange Act, whichever 
is greater** or in the case of any 
broker or dealer Included within such 
consolidation if the total outstanding 
principal amount of satisfactory sub¬ 
ordination agreements of the broker 
or dealer (other than such agreements 
w'hich qualify as equity under para¬ 
graph (d) of this section) would exceed 
70 percent of the debt-equity total as 
defined in paragraph (d). Provided, 
that this provision shall not preclude a 
broker or dealer from making required 
tax payments or preclude the payment 
to partners of reasonable compensa¬ 
tion. 

(f) Alternative Net Capital Require¬ 
ment 

<1)(I) A broker or dealer who i s not 
exempt from the provisions of 17 CFR 
240.15c3-3 under the Securities Ex¬ 
change Act of 1934 pursuant to para¬ 
graph <k)(l) or (kX2Xi) may elect not 
to be subject to the limitations of 
paragraph (a) of this section respect¬ 
ing aggregate indebtedness as defined 
In paragraph (c)(1) of this section and 
certain deductions provided for in 
paragraph (c)(2) of this section. Pro¬ 
vided. that in order to qualify to oper¬ 
ate under this paragraph (f). such 
broker or dealer shall at all times 
maintain net capital equal to $100,000 
($25,000 in the case of a broker or 
dealer effecting transactions solely in 
municipal securities) or 4 percent of 
aggregate debit items computed in ac¬ 
cordance with the Formula for Deter¬ 
mination of Reserve Requirements for 
Brokers and Dealers (Exhibit A to 
Rule 15c3-3. 17 CFR 240.15c3-3a). 
► or. for brokers or dealers which 
are also futures commission merchants 


4 percent of the funds required to be 
segregated pursuant to the general 
regulations under the Commodity Ex¬ 
change Act, whichever is greater,* 
and shall notify the Examining Au¬ 
thority for such broker or dealer and 
the Regional Office of the Commis¬ 
sion in which the broker or dealer has 
its principal place of business, In writ¬ 
ing. of its election to operate under 
this provision. Once a broker or dealer 
has determined to operate pursuant to 
the provisions of this paragraph (f). he 
shall continue to do so unless a change 
is approved upon application to the 
Commission. 

(2) In the case of a broker or dealer 
who has consolidated a subsidiary pur¬ 
suant to Appendix C (17 CFR 
240.15c3-lc). such broker’s or dealer’s 
minimum net capital requirements 
shall be $100,000 or 4 percent of the 
parent broker’s or dealer’s aggregate 
debit items computed In accordance 
with 17 CFR 240.15c3-3a, ►or, in the 
case of a parent that also acts as a fu¬ 
tures commission merchant 4 percent 
of the funds required to be segregated 
pursuant to the general regulations 
under the Commodity Exchange Act, 
whichever is greater * and the total of 
each consolidated broker or dealer 
subsidiary's minimum net capital re¬ 
quirements. The minimum net capital 
requirements of a subsidiary electing 
to operate pursuant to paragraph (f) 
of this section shall be $100,000 or 4 
percent of its aggregate debit items 
computed in accordance with 17 CFR 
240.15c3-3a, ►or 4 percent of the 
funds segregated by the subsidiary 
pursuant to the general regulations 
under the Commodity Exchange Act, 
whichever is greater.* Where the sub¬ 
sidiary which has been consolidated 
has not elected to operate pursuant to 
paragraph (f), its minimum net capital 
requirement is the greater of its re¬ 
quirements under paragraph (a) of 
this section of 6% percent of its aggre¬ 
gate indebtedness. 

♦ • • • • 

§2!0.15c3-lb Deduction* from net worth 
for certain commodities transaction* 
(Appendix B to 17 CFR 240.15c3-l). 

(a) Every broker or dealer in com¬ 
puting net capital pursuant to 17 CFR 
240.15c3-l shall comply with the fol¬ 
lowing: 

(1) Where a broker or dealer lias an 
asset or liability which is defined in 
paragraph (c) of Rule 15c3-l. the in¬ 
clusion or exclusion of all or part of 
such asset or liability for the computa¬ 
tion of aggregate indebtedness and net 
capital shall be in accordance with 
paragraph (c) of this rule except as 
specifically stated otherw'ise in this 
Appendix B. Provided further, where a 
commodity related asset or liability is 
treated or defined in the CFTC’s regu¬ 


lations and Is not specifically treated 
or defined in Rule 15c3-l. the Inclu¬ 
sion or exclusion of ail or part of such 
asset or liability from the net capital 
computation shall be in accordance 
with the CTTC’s regulations. 

(2) The term ‘aggregate indebted¬ 
ness” shall be defined as in paragraph 
(c)(1) of this Rule excluding with re¬ 
spect to commodity related transac¬ 
tions: 

(i) Indebtedness arising in connec¬ 
tion with an advance to a non-propri¬ 
etary account when such indebtedness 
is adequately collateralized by spot 
commodities eligible for delivery on a 
contract market and when such spot 
commodities are “covered” as defined 
in 17 CFR 1.17CJ) of the generald regu¬ 
lations under the Commodity Ex¬ 
change Act. 

(ii) Advances received by the broker 
or dealer against bills of lading issued 
in connection with the shipment of 
commodities sold by the broker or 
dealer; and 

(ill) Long-term debt adequately col¬ 
lateralized by assets acquired for use 
in the ordinary course of the trade or 
business of a broker or dealer but no 
other long-term debt adequately colla¬ 
teralized by assets of the broker or 
dealer shall be excluded unless the 
sole recourse of the creditor for non¬ 
payment of such liability is to such 
asset; 

(3) In computing net capital as de¬ 
fined in paragraph (c)(2) of this rule, 
the net worth of a broker or dealer, 
shall be adjusted as follows: 

(i) Unrealized Profit or Loss For Cer¬ 
tain Commodities Transactions . 

(A) Unrealized profits shall be added 
and unrealized losses shall be deduct¬ 
ed In the commodities accounts of the 
broker or dealer. Including unrealized 
profits and losses on fixed price com¬ 
mitments and forward contracts: and 

(B) The value attributed to any non 
transferable commodity option shall 
be the difference between the option’s 
striking price and the market value for 
the actual commodity or futures con¬ 
tract which is the subject of the 
option. In the case of a long call com¬ 
modity option. If the market value for 
the actual commodity or futures con¬ 
tract which is the subject of the 
option Is less than the striking price of 
the option, it shall be given no value. 
In the case of a long put commodity 
option, if the market value for the ac- 
tuald commodity or futures contract 
which is the subject of the option is 
more than the striking price of the 
option, it shall be given no value. 

(ii) Assets Not Readily Convertible 
Into Cash. 

Deduct any unsecured commodity 
futures or option account containing a 
ledger balance and open trades and all 
other unsecured accounts relating to 
commodity trades the combination of 
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which liquidates to a deficit or con¬ 
taining a debit ledger balance only, 
provided however , the following are 
not required to be deducted from net 
worth. 

(A) Deficits or debit ledger balances 
in unsecured customers’, non-custom¬ 
ers’ and proprietary accounts which 
are the subject of calls for margin or 
other required deposits which are out¬ 
standing one business day or less. 

(B) Management fees receivable 
from commodity pools provided such 
receivables are outstanding no longer 
than thirty (30) days from the date 
they arise. 

(C) Receivables from foreign clear¬ 
ing organizations. 

(D) Receivables from registered fu¬ 
tures commission merchants or com¬ 
modity brokers, resulting from com¬ 
modity futures or option transactions. 

(iii) Inventories. 

(A) Deduct all inventories except 
for: 

( 1 ) Readily marketable spot com¬ 
modities or spot commodities which 
“adequately collateralize” indebted¬ 
ness under paragraph (c)(7) of 17 CFR 
1.17; and 

( 2 ) Securities which are considered 
“readily marketable” (as defined in 17 
CFR 240.15c3-l(c)(ll», or which “ade¬ 
quately collateralize” indebtedness 
under paragraph (c)(5) of this section; 

(iv) Other Adjustments. 

(A) (1) Guarantee deposits with 
clearing organizations are not required 
to be deducted; and 

(2) Stock in commodities clearing or¬ 
ganizations to the extent of its margin 
value is not required to be deducted 
from net worth. 

(B) Deduct the amount by which 
any advances paid by the broker or 
dealer on cash commodity contracts 
and used in computing net capital ex¬ 
ceeds 95 percent of the market value 
of the commodities covered by such 
contracts. 

(v) Other Deductions. 

(A) Deduct the percentages or 
amounts specified in this paragraph A. 
In the case of all Inventory, fixed price 
commitments and forward contracts, 
except for inventory and forward con¬ 
tracts in the inter-bank market in 
those foreign currencies which are 
purchased or sold for future delivery 
on or subject to the rules of a contract 
market and covered by an open fu¬ 
tures contract for which there will be 
no charge, the applicable percentage 
of the net position specified below: 

U) Inventory which is currently reg¬ 
istered as deliverable on contract 
market and covered by an open fu¬ 
tures contract. No charge. 

(2) Inventory which is covered by an 
open futures contract or commodity 
option. 5% of the market value. 

(3) Inventory which is not covered. 
20% of the market value. 


(4) Fixed price commitments (open 
purchases and sales) and forward con¬ 
tracts which are covered by an open 
futures contract or commodity option. 
10% of the market value. 

(5) Fixed price commitments (open 
purchases and sales) and forward con¬ 
tracts which are not covered by an 
open futures contract or commodity 
option. 20% of the market value. 

(6) Reserved. 

(7) Reserved. 

(B) Deduct for undermargined cus¬ 
tomer commodity futures accounts the 
amount of funds required in each such 
account to meet maintenance margin 
requirements of the applicable board 
of trade or, if there are no such main¬ 
tenance margin requirements, clearing 
organization margin requirements ap¬ 
plicable to such positions after appli¬ 
cation of calls for margin, or other re¬ 
quired deposits which are outstanding 
five business days or less until Decem¬ 
ber 31, 1980, four business days or less 
until December 31, 1982. and three 
business days or less thereafter. If 
there are no such maintenance margin 
requirements or clearing organization 
margin requirements on such ac¬ 
counts, then deduct the amount of 
funds required to provide margin 
equal to the amount necessary after 
application of calls for margin, or 
other required deposits outstanding 
five days or less until December 31, 
1980, four days or less until December 
31, 1982, and three days or less there¬ 
after to restore original margin when 
the initial margin has been depleted 
by 50 percent or more. Provided, to 
the extent a deficit is excluded from 
current assets in accordance with 
paragraph (a)(3)(ii)(A) of this appen¬ 
dix, such amount shall not also be de¬ 
ducted under this paragraph 
(a)(3)(v)(B). 

(C) Deduct for undermargined non¬ 
customer and omnibus commodity fu¬ 
tures accounts the amount of funds re¬ 
quired in each such account to meet 
maintenance margin requirements of 
the applicable board of trade or, if 
there are no such maintenance margin 
requirements, clearing organization 
margin requirements applicable to 
such positions after application of 
calls for margin, or other required de¬ 
posits which are outstanding two busi¬ 
ness days or less. If there are no such 
maintenance margin requirements or 
clearing organization margin require¬ 
ments, then deduct the amount of 
funds required to provide margin 
equal to the amount necessary after 
application of calls for margin, or 
other required deposits outstanding 
two days or less to restore original 
margin when the initial margin has 
been depleted by 50 percent or more. 
Provided, to the extent a deficit is ex¬ 
cluded from current assets in accord¬ 
ance with paragraph (a)(3)(ii)(A) of 


this section such amount shall not also 
be deducted under this paragraph 
(a)(3)(v)(C); 

(D) In the case of open futures con¬ 
tracts held in proprietary accounts 
carried by the broker or dealer which 
are not covered by a position held by 
the applicant or registrant or which 
are not the result of a “changer trade” 
made in accordance with the rules of a 
contract market deduct: 

(1) For a broker or dealer which is a 
clearing member of a contract market 
for the positions on such contract 
market cleared by such member, the 
applicable margin requirement of the 
applicable clearing organization; 

(2) For a broker or dealer which is a 
member of a contract market. 150% of 
the applicable maintenance margin re¬ 
quirement of the applicable board of 
trade or clearing organization, which¬ 
ever is greater: 

(3) For ail other brokers or dealers, 
200% of the applicable maintenance 
margin requirement of the applicable 
board of trade or clearing organiza¬ 
tion, whichever is greater; or 

( 4 ) For open contracts and commod¬ 
ity options for which there is no appli¬ 
cable maintenance margin require¬ 
ment, 200% of the applicable initial 
margin requirement. 

Provided, the equity in any such pro¬ 
prietary account shall reduce the de¬ 
duction required by this paragraph 
(a)(3)(v)(D) if such equity is not other¬ 
wise includable in net capital. 

(E) Options. In the case of a broker 
or dealer which is a taker of a com¬ 
modity option, the deduction shall be 
the amount of any commodity option 
premium which has been used to in¬ 
crease net capital (however, in the 
case of an applicant or registrant 
which is a grantor of a commodity 
option, the deduction may be reduced 
by the amount of any commodity op¬ 
tions premium which has not been 
previously recognized as income); and 

(F) In the case of a commodity 
option which is carried long by the 
broker or dealer as a taker of a com¬ 
modity option which has value and 
such value is used to increase net capi¬ 
tal, the deduction should be ten per¬ 
cent of the market value of the com¬ 
modity which is the subject of such 
option, but in no event shall the de¬ 
duction be greater than the value at¬ 
tributed to such option. 

(G) Deduct five percent of all unse¬ 
cured receivables includable under 
paragraph (a)(3)(ii)(D) of this Appen¬ 
dix used by the broker or dealer in 
computing “net capital” and which are 
not receivable from (i) a registered fu¬ 
tures commission merchant, or (2) a 
broker or dealer which is registered as 
such with the Securities and Exchange 
Commission. 

• • • • • 
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§ 240.15c3-ld Satisfactory Subordination 
Agreements (Appendix L) to 17 CFR 
240.15c3-l). 

• • • • • 

(b) • • • 

( 6 ) * * • 

(ill) The secured demand note agree¬ 
ment may also provide that, in lieu of 
the procedures specified in the provi¬ 
sions required by paragraph (bX6)(ii) 
of this section, the lender with the 
prior written consent of the broker or 
dealer and the Examining Authority 
for the broker or dealer may reduce 
the unpaid principal amount of the se¬ 
cured demand note. Provided, that 
after giving effect to such reduction 
the aggregate indebtedness of the 
broker or dealer would not exceed 
1000 per centum of its net capital or, 
in the case of a broker or dealer oper¬ 
ating pursuant to paragraph (f) of 17 
CFR 240.15c3-l, net capital would not 
be less than 7% of aggregate debit 
items computed in accordance with 17 
CFR 240.15c3-3a or, ► for brokers or 
dealers which are also futures commis¬ 
sion merchants 7% of the funds re¬ 
quired to be segregated pursuant to 
the general regulations under the 
Commodity Exchange Act. whichever 
is greater. ◄ Provided, further, that no 
single secured demand note shall be 
permitted to be reduced by more than 
15 percent of its original principal 
amount and after such reduction no 
excess collateral may be withdrawn. 
No Examining Authority shall consent 
to a reduction of the principal amount 
of a secured demand note if, after 
giving effect to such reduction net 
capital would be less that 120 percent 
of the minimum dollar amount re¬ 
quired by 17 CFR 240.15c3-l. 

(7) Pennissive Prepayments. A 
broker or dealer at its option but not 
at the option of the lender, may, if the 
subordination agreement so provides, 
make a Payment of all or any portion 
of the Payment Obligation thereunder 
prior* 1 to the scheduled maturity date 
of such Payment Obligation (herein¬ 
after referred to as a “Prepayment”), 
but in no event may any Prepayment 
be made before the expiration of one 
year from the date such subordination 
agreement became effective; provided, 
how'ever, that the foregoing restriction 
shall not apply to temporary subordi¬ 
nation agreements which comply with 
the provisions of-paragraph (c)(5) of 
this Appendix D. No Prepayment shall 
be made, if, after giving effect thereto 
(and to all Payments of Payment Obli¬ 
gations under any other subordinated 
agreements then outstanding the ma¬ 
turity or accelerated maturities of 
which are scheduled to fall due within 
six months after the date such Pre¬ 
payment is to occur pursuant to this 
provision or on or prior to the date on 
which the Payment Obligation in re¬ 


spect of such Prepayment is scheduled 
to mature disregarding this provision, 
whichever date is earlier) without ref¬ 
erence to any projected profit or loss 
of the broker or dealer, either aggre¬ 
gate indebtedness of the broker or 
dealer would exceed 1000 per centum 
of its net capital or its net capital 
w-ould be less than 120 per centum of 
the minimum dollar amount required 
by 17 CFR 240.15c3-l or, in the case of 
a broker or dealer operating pursuant 
to paragraph (f) of 17 CFR 240.15c3-l, 
its net capital would be less than 7% 
of its aggregate debit items computed 
in accordance with 17 CFR 240.15c3- 
3a or. ◄ for brokers or dealers w'hich are 
also futures commision merchants 7% 
of the funds required to be segregated 
pursuant to general regulations under 
the Commodity Exchange Act, which¬ 
ever is greater, ◄ or its net capital would 
be less than 120% of the minimum 
dollar amount required by paragraph 
(f) of 17 CFR 240.15c3-l/«Notwith¬ 
standing the above, no Prepayment 
shall occur without the prior written 
approval of the Examining Authority 
for such broker or dealer. 

(8) Suspended Repayment, (i) The 
Payment Obligation of the broker or 
dealer in respect of any subordination 
agreement shall be suspended and 
shall not mature if, after giving effect 
to Payment of such Payment Obliga¬ 
tion (and to all Payments of Payment 
Obligations of such broker or dealer 
under any other subordination 
agreement(s) then outstanding which 
are scheduled to mature on or before 
such Payment Obligation) either (A) 
the aggregate indebtedness of the 
broker or dealer would exceed 1200 
per centum of its net capital or. in the 
case of a broker or dealer operating 
pursuant to paragraph (f) of 17 CFR 
240.15c3~l, its net capital w'ould be less 
than 6 percent of aggregate debit 
items computed in accordance with 17 
CFR 240.15c3-3a or, for brokers or 
dealers w f hich are also futures commis¬ 
sion merchants 6% of the funds re¬ 
quired to be segregated pursuant to 
the general regulations under the 
Commodity Exchange Act, whichever 
is greater, ◄ or (B) its net capital would 
be less than 120 percent of the mini¬ 
mum dollar amount required by 17 
CFR 240.15c3-l including paragraph 
(f), if applicable. Provided, that the 
subordination agreement may provide 
that if the Payment Obligation of the 
broker or dealer thereunder does not 
mature and is suspended as a result of 
the requirement of this paragraph 
(b)(8) for a period of not less than six 
months, the broker or dealer shall 
thereupon commence the rapid and 
orderly liquidation of its business but 
the right of the lender to receive Pay¬ 
ment, together with accrued interest 
or compensation, shall remain subordi¬ 


nate as required by the provisions of 
17 CFR 240.15c3-l and 240.15c3-ld. 

• * * • ♦ 

( 10 ) • • • 

(ii) * * • 

(B) The aggregate indebtedness of 
the broker or dealer exceeding 1500 
per centum of its net capital or. in the 
case of a broker or dealer which has 
elected to operate under paragraph (f) 
of 17 CFR 240.15c3-l. its net capital 
computed in accordance therewith is 
less than 4% of its aggregate debit 
items computed in accordance with 17 
CFR 240.15c3-3a or, ► for brokers or 
dealers which are also futures commis¬ 
sion merchants 4% of the funds re¬ 
quired to be segregated pursuant to 
the general regulations under the 
Commodity Exchange Act. whichever 
is greater ◄, throughout a period of 15 
consecutive business days, commenc¬ 
ing on the day the broker or dealer 
first determines and notifies the Ex¬ 
amining Authority of the broker or 
dealer, or the Examining Authority or 
the Commission first determines and 
notifies the broker or dealer of such 
fact; 

♦ • • • • 

(c) • * # 

(2) Notice of Maturity or Accelerated 
Maturity. Every broker or dealer shall 
immediately notify the Examining Au¬ 
thority for such broker or dealer if. 
after giving effect to all Payments‘of 
Payment Obligations under subordina¬ 
tion agreements then outstanding 
which are then due or mature within 
the following six months without ref¬ 
erence to any projected profit or loss 
of the broker or dealer, either the ag¬ 
gregate indebtedness of the broker or 
dealer w r ould exceed 1200 percent um 
of its net capital or its net capital 
would be less than 120 percent of the 
minimum dollar amount required by 
17 CFR 240.15c3-l, or, in the case of a 
broker or dealer who is operating pur¬ 
suant to paragraph (f) of 17 CFR 240. 
15c3-l, its net capital would be less 
than 6 percent of aggregate debit 
items computed in accordance with 17 
CFR 240.15c3-31 or. ► for brokers or 
dealers which are also futures commis¬ 
sion merchants 6% of the funds re¬ 
quired to be segregated pursuant to 
the general regulations under the 
Commodity Exchange Act. whichever 
is greater m or less than 120% of the 
minimum dollar amount required by 
paragraph (f) of 17 CFR 240.15c3-l. 

* • • • • 

(5) Temporary Subordinations. For 
the purpose of enabling a broker or 
dealer to participate as an underwriter 
of securities or other extraordinary ac¬ 
tivities in compliance with the net cap¬ 
ital requirements of 17 CFR 240.15c3- 
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1. a broker or dealer shall be permit¬ 
ted, on no more than three occasions 
in any 12 month period, to enter into a 
subordination agreement on a tempo¬ 
rary basis which has a stated term of 
no more than 45 days from the date 
such subordination agreement became 
effective. Provided, that this tempo¬ 
rary relief shall not apply to a broker 
or dealer if, at such time, it is subject 
to any of the reporting provisions of 
17 CFR 240.17a-ll under the Securi¬ 
ties Exchange Act of 1934, irrespective 
of its compliance with such provisions 
or if immediately prior to entering 
into such subordination agreement 
either (i) the aggregate indebtedness 
of the broker or dealer exceeds 1000 
per centum of its net capital or its net 
capital is less than 120% of the mini¬ 
mum dollar amount required by 17 
CFR 240.15c3-l, or (ii) in the case of a 
broker or dealer operating pursuant to 
paragraph (f) of 17 CFR 240.15c3-l, its 
net capital is less than 7 percent of ag¬ 
gregate debits computed in accordance 
with 17 CFR 240.15c3-3a or ►. for bro¬ 
kers or dealers which are also futures 
commission merchants 7% of the 
funds required to be segregated pursu¬ 
ant to the general regulations under 
the Commodity Exchange Act. which¬ 
ever is greater m or less than 120% of 
the minimum dollar amount required 
by paragraph (f) of this section, or (iii) 
the amount of its then outstanding 
subordination agreements exceeds the 
limits specified in paragraph (d) of 17 
CFR 240.15c3-l. Such temporary sub¬ 
ordination agreement shall be subject 
to all the other provisions of this Ap¬ 
pendix. 


§240.17a-5 Reports to be made by certain 
brokers and dealers. 

• • • • « 

<C> • • • 

(4) Definition of “customer." For 
purposes of this paragraph (c), the 
term “customer” includes any person 
other than: (i) another broker or 
dealer who is exempted by paragraph 
(0(1) of this section, (ii) a general, 
special or limited partner or director 
or officer of a broker or dealer: or (iii) 
any person to the extent that such 
person has a claim for property or 
funds which by contract, agreement or 
understanding, or by operation of law, 
is part of the capital of the broker or 
dealer or is subordinated to the claims 
of creditors of the broker or dealer, for 
or with whom a broker or dealer has 
effected a securities transaction in a 
particular month, which month shall 
be either the month preceding the bal¬ 
ance sheet date or the month follow¬ 
ing the balance sheet date in which 
the statement is sent. The term “cus¬ 
tomer” also includes any person for 
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whom the broker or dealer holds secu¬ 
rities for safekeeping or as collateral 
or for whom the broker or dealer car¬ 
ries a free credit balance in the month 
in which customers are determined for 
purposes of this paragraph (c). ► Pro¬ 
tected further. That with respect to 
commodities transactions the term 
customer shall mean customer as de¬ 
fined in 17 CFR 1.17(b)(2) of the Com¬ 
modity Exchange Act.-« 


By the Commission. 

Shirley E. Hollis, 
Assistant Secretary. 
December 21, 1978. 

[FR Doc. 79-611 Filed 1-5-79: 8:45 am] 


[8010-01-MJ 

[Release No. 34-15436, File No. S7-767] 

117 CFR Port 240 J 
FOCUS REPORTING SYSTEM 
Requirements for Financial Reporting 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed amendment to 
form. 

SUMMARY: The Commission pro¬ 
poses to adopt the Schedule of Segre¬ 
gation Requirements and Funds on 
Deposit in Segregation currently being 
used by the Commodity Futures Trad¬ 
ing Commission. This schedule would 
apply only to those brokers or dealers 
that are also futures commission mer¬ 
chants. 

DATE: Comments must be received on 
or before February 1, 1979. 

ADDRESSES: All comments should be 
directed in triplicate to George A. Fitz¬ 
simmons. Secretary. Securities and Ex¬ 
change Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Com¬ 
ments should refer to File No. S7-767 
and will be available for public inspec¬ 
tion at the Commission’s Public Refer¬ 
ence Room, 1100 L Street, N.W., 
Washington. D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Nelson S. Kibler, Assistant Director, 
Division of Market Regulation. Secu¬ 
rities and Exchange Commission, 
Washington, D.C. 20549, (202) 376- 
8131. 

SUPPLEMENTARY INFORMATION: 
The Securities and Exchange Commis¬ 
sion today announced proposed 
amendments to Part II and Part IIA 
of Form X-17A-5, a financial and 
operational combined uniform single 
report under the Securities Exchange 
Act of 1934. The proposed amend¬ 
ments are intended to revise the form 
so as to incorporate the Schedule of 
Segregation Requirements and Funds 
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on Deposit in Segregation currently 
being used by the Commodity Futures 
Trading Commission. 

Discussion 

On December 17, 1975, the Commis¬ 
sion adopted Form X-17A-5 
(§249.617), the Financial and Oper¬ 
ational Combined Uniform Single 
(“FOCUS’') Report to become effec¬ 
tive on January 1. 1976.’ Part II of 
Form X-17A-5 is a general purpose fi¬ 
nancial and operational report de¬ 
signed to obtain essential regulatory 
information on a quarterly basis and 
to develop financial statements in a 
format consistent with generally ac¬ 
cepted accounting principles. Part IIA 
is an abbreviated version of Part II 
which is filed on a quarterly basis by 
brokers and dealers which neither 
clear transactions nor carry customer 
accounts. 

On September 1, 1978, the Commod¬ 
i ty Fu tures Trading Commission (the 
"CFTC”) amended its rules pertaining 
to the minimum financial and related 
reporting requirements imposed upon 
futures commission merchants.* * Al¬ 
though the CFTC amendments apply 
only to futures commission merchants, 
about half of all commodity customer 
business in the futures industry is 
done by futures commission mer¬ 
chants that are also registered with 
the Commission as securities broker- 
dealers and are therefore subject to 
the FOCUS reporting requirements. 
Accordingly, the amendments pro¬ 
posed herein are designed to incorpo¬ 
rate the Schedule of Segregation Re¬ 
quirements and Funds on Deposit in 
Segregation 3 currently being used by 
the CFTC. The adoption of the pro¬ 
posed amendments would enable bro¬ 
kers and dealers that are also futures 
commission merchants to satisfy the 
C FTC’s reporting requirements by 
filing the amended Part II or IIA 4 of 
the FOCUS Report on a quarterly 
basis, thereby eliminating the need to 

make burdensome duplicate reports. 

■ 

Statutory Basis and Competitive 
Considerations 

Pursuant to the Securities Exchange 
Act of 1934 and particularly Sections 


’Securities Exchange Act Release No. 
11935, December 17. 1975; 40 FR 59706. De¬ 
cember 30. 1976. 

*43 FR 39956 (September 8. 1978). 

* The text of the proposed Schedule ap¬ 
pears later in this release. 

• If adopted as proposed the new Schedule 
would become page 10 of Part II and page 6 
of Part IIA. The current page 10, which lists 
the Ownership Equity and Subordinated Li¬ 
abilities maturing or proposed to be with¬ 
drawn within the next six months and ac¬ 
cruals. which have not been deducted in the 
computation of Net Capital, would become 
page 11 of Part II. Page 6 of Part IIA, the 
Statement of changes in ownership equity 
and changes in liabilities subordinated to 
claims of general creditors, will become page 
7 of Part IIA. 


8, 1979 
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15(0(3). 17 and 23 thereof. 15 U.S.C. 
§§ 780(c)(3). 78q and 78\v, the Commis¬ 
sion proposes to amend 17 CFR 
§249.617 of Chapter II of Title 17 of 
the Code of Federal Regulations in 
the manner set forth below. The Com¬ 
mission believes that any burden im¬ 
posed upon competition by the pro¬ 
posed amendments is necessary and 
appropriate in furtherance of the pur¬ 
poses of the Act. and particularly to 
implement the Commission’s continu¬ 
ing mandate under Section 15(c)(3) 
thereof. 15 U.S.C. §78o(c)(3). to pro¬ 
vide minimum safeguards with respect 
to the financial responsibility of bro¬ 
kers and dealers. 

Text of Proposed Schedule 

The Commission proposes to amend 
Part II and Part IIA of Form X-17A-5, 
a financial and operational combined 
uniform single report under the Secu¬ 
rities Exchange Act of 1934. by adding 
the following schedule. 




\ 






FEDERAl REGISTER, VOL 44, NO. 5—MONDAY, JANUARY 8, 1979 






PROPOSED RULES 


1761 


[ 8010 - 01 - 


C] 

FINANCIAL AND OPERATIONAL COMBINED UNIFORM SINGLE REPORT 


BROKER OR DEALER 


as of 


SCHEDULE OF SEGREGATION REQUIREMENTS AND 
FUNDS IN SEGREGATION 

CUSTOMERS* REGULATED COMMODITY FUTURES ACCOUNTS 
SEGREGATION REQUIREMENTS 


1. 

Net ledger balance 

a. Cash ••••••••••••••«•••••• 


/ 

~7 


b. Securities (at face) ••••••••••••• 


/ 

"7 

2. 

Net unrealized profit (loss) in futures contracts. 

• 

r~ 

7 

3. 

4 . 

Net equity (Total of 1 - plus or minus 2). 

Add: accounts liquidating to a deficit and 


r~ 

Z 


accounts with debit balances with no open trades. 

• 

t 

/ 

5. 

FUNDS 

Amount required to be segregated (Total of 3s 4 ). 

ON DEPOSIT IN SEGREGATION 

. $ 

cl 

-J— 


6* Deposited in segregated funds bank accounts: 

a. Cash. / / 

b. Securities representing investments of 

customers' funds (at market).. / / 

c. Securities held for customers in lieu of _ 

cash margins (at face). / / 

7. Margins on deposit with clearing organizations 
of contract markets: 

a. Cash. / / 

b. Securities representing investments of 

customers' funds (at market).. • • *_ / / 

c. Securities held for customers in lieu of 


cash margins (at face) •••••••••••• _ / / 


8. 

IXie from (to) contract market clearing organization. 

/ 

/ 

9. 

Net equities with other FCMs . 

CL 

~7 

10. 

Segregated funds on hand: 

a. Cash ..... • 

L 

~7 


b. Securities representing investments of 

customers' funds (at market). ••••••••• 

/ 

zz 


c. Securities held for customers in lieu of 

cash margins (at face) . ••••••• 

/ 

~7 

11. 

Total amount in segregation (Total of 6 through 10). $ 

/ 

7 

12. 

Excess funds in segregation ••••••••••••$ 

r~ 
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Requests for Comments 

All interested persons are invited to 
submit, in triplicate, their written 
views and comments concerning the 
amendments to § 249.617 proposed 
herein. All communications should be 
addressed to George A. Fitzsimmons, 
Secretary, Securities and Exchange 
Commission, 500 North Capitol Street. 
Washington, D.C. 20549, no later than 
February 1, 1979. All comments re¬ 
ceived will be available for public in¬ 
spection. 

By the Commission. 

George A. Fitzsimmons. 

Secretary. 

December 27, 1978. 

[FR Doc. 79-612 Filed 1-5-79; 8:45 am] 


[7600-01-M] 

OCCUPATIONAL SAFETY AND 
HEALTH REVIEW COMMISSION 

129 CFR Port* 2200 and 2201] 

RULES OF PROCEDURE 
Informal Hearing on Proposed Rulemaking 

AGENCY: Occupational Safety and 
Health Review Commission. 

ACTION: Notice of informal hearing 
on proposed rules of procedure. 

SUMMARY: The Occupational Safety 
and Health review Commission will 
hold a second informal hearing on its 
proposal, published on August 18, 1978 
(43 FR 36854), to amend certain of its 
present Rules of Procedure, as well as 
the adoption of certain additional 
rules. 

DATE: Public hearing: February 8. 
1979. Persons who wish to present tes¬ 
timony at the informal hearing must 
notify the Commission in writing by 
February 2, 1979. The notice should 
indicate an estimate of the amount of 
time needed for the testimony presen¬ 
tation. as well as the witness’ business 
telephone number. 

ADDRESS: The hearing will be con¬ 
ducted in the hearing room of the Na¬ 
tional Labor Relations Board, Room 
640, 1717 Pennsylvania Avenue, NW., 
Washington, D.C., beginning at 9:30 
a.m. on February 8. 1979. All commu¬ 
nications should be addressed to: 
Robert C. Gombar, General Counsel, 
Occupational Safety and Health 
Review Commission, 1825 K Street, 
NW.. Washington, D.C. 20006. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert C. Gombar. General Counsel. 
202-634-4015. 

SUPPLEMENTARY INFORMATION: 
ON August 18. 1978, the Occupational 
Safety and Health review Commission 


proposed the amendment of several of 
its Rules of Procedure as well as the 
adoption of certain additional Rules of 
Procedure (43 FR 36854). One of the 
more significant proposals was a new 
set of rules of simplified proceedings, 
designed to reduce both paperwork 
and expense to the parties as well as 
to make Commission adjudications less 
complex and time consuming. The 
Commission also proposed a new rule 
on interlocutory appeals, the elimina¬ 
tion of the 20-day reconsideration 
period between the mailing of the 
judge’s initial decision to the parties 
and the filing of his report with the 
Commission, the reinstitution of a 25- 
day deadline for the filing of petitions 
for discretionary review, a new rule on 
briefs, and a rule on settlements de¬ 
signed to give better notice of settle¬ 
ment proposals to affected employees. 

The Commission considers it desir¬ 
able to encourage public debate on 
these proposals and to hear oral com¬ 
ments of interested persons. Thus, the 
Commission asked for written com¬ 
ments on its rulemaking proposal and 
also held an informal public hearing 
on the proposal in Chicago, Illinois, on 
October 30, 1978. At the request of the 
Committee on Occupational Safety 
and Health of the American Bar Asso¬ 
ciation. a second informal hearing has 
been scheduled to be held In Washing¬ 
ton, D.C. on Thursday. February 8, 
1979. All interested persons are invited 
to attend. Any person who wishes to 
present testimony at the hearing must 
notify the Commission in writing by 
February 2, 1979. This notice must 
state the witness’ business telephone 
number as well as the amount of time 
the testimony is expected to consume. 
The Commission will contact each wit¬ 
ness concerning the schedule of testi¬ 
mony. Timothy F. Cleary. Chairman 
of the Commission, will preside at the 
hearing. 

Signed at Washington, D.C., this 2nd 
day of January 1979. 

Robert C. Gombar, 
General Counsel 
fFR Doc. 79-534 Filed 1-5-79; 8:45 am] 

[1505-01-M] 

POSTAL SERVICE 
(39 CFR Port* 310 and 320] 

RESTRICTIONS ON PRIVATE CARRIAGE OF 
LETTERS 

Proposed Revision* in Comprehensive Stand¬ 
ards for Permhsable Private Carriage of Let¬ 
ters 

Correction 

In FR Doc. 78-36217 appearing at 
page 60615 in the issue for Thursday. 
December 28, 1978, make the following 
correction: On page 60623, in the first 
column, in § 320.4, in the first full 


paragraph, in the first line, insert 
“(c)” before ’‘For’’. 


[6560-01-M] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[40 CFR Port 65] 

[FRL 1030-7; Docket No. VII-78-DCO-19] 

STATE AND FEDERAL ADMINISTRATIVE 
ORDERS PERMITTING A DELAY IN COMPLI¬ 
ANCE WITH STATE IMPLEMENTATION PLAN 
REQUIREMENTS 

Proposed Approval of an Administrative Order 
Issued by Missouri Department of Natural 
Resources to Mississippi Lime Co., Ste. Gene¬ 
vieve, Mo. 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule. 

SUUMARY: EPA proposes to approve 
an administrative order issued by the 
Missouri Department of Natural Re¬ 
sources to Mississippi Lime Company. 
The order requires the company to 
bring air emissions from its three 
Kritzer Hydrators in Ste. Genevieve 
into compliance with certain regula¬ 
tions contained in the federally-ap¬ 
proved Missouri State Implementation 
Plan (SIP) by February 28, 1979. Be¬ 
cause the order has been issued to a 
major source and permits a delay in 
compliance with provisions of the SIP, 
it must be approved by EPA before it 
becomes effective as a delayed compli¬ 
ance order under the Clean Air Act 
(the Act). If approved by EPA, the 
order will constitute an addition to the 
SIP. In addition, a source in compli¬ 
ance with an approved order may not 
be sued under the Federal enforce¬ 
ment or citizen suit provisions of the 
Act for violations of the SIP regula¬ 
tions covered by the Order. The pur¬ 
pose of this notice is to invite public 
comment on EPA's proposed approval 
of the order as a delayed compliance 
order. 

DATE: Written comments must be re¬ 
ceived on or before February 7, 1979. 

ADDRESSES: Comments should be 
submitted to Director, Enforcement 
Division. EPA, Region VII. 1735 Balti¬ 
more, Kansas City, Missouri 64108. 
The State order, supporting material, 
and public comments received in re¬ 
sponse to this notice may be inspected 
and copied (for appropriate charges) 
at this address during normal business 
hours. 

FOR FURTHER INFORMATION 
CONTACT: 

Peter J. Culver or Henry F. Ram¬ 
page, Environmental Protection 
Agency, Region VII. Enforcement 
Division. 1735 Baltimore. Kansas 
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City, Missouri 64108. telephone 816- 

374-2576. 

SUPPLEMENTARY INFORMATION: 
Mississippi Lime Company operates a 
lime production plant at Ste. Gene¬ 
vieve. Missouri. The order under con¬ 
sideration addresses emissions from 
the three Kritzer Hydrators at the fa¬ 
cility, which are subject to Regulation 
S-V (10 C.S.R. 10-3.050) Restriction of 
Emission of Particulate Matter from 
Industrial Processes, for the Outstate 
Missouri Area (Regulation S-V). The 
regulation limits the emissions of par¬ 
ticulates. and is part of the federally 
approved Missouri State Implementa¬ 
tion Plan. The order requires final 
compliance with the regulation by 
February 28, 1979 through installation 
of a venturi scrubber on each hydra- 
tor. The source has consented to the 
terms of the order. The source has sat¬ 
isfied Increments a, b, and c contained 
in the order. 

Because this order has been issued 
to a major source of particulate emis¬ 
sions and permits a delay in compli¬ 
ance with the applicable regulation, it 
must be approved by EPA before it be¬ 
comes effective as a delayed* compli¬ 
ance order under Section 113(d) of the 
Clean Air Act (the Act). EPA may ap¬ 
prove the order only if it satisfies the 
appropriate requirements of this sub¬ 
section. 

If the order is approved by EPA, 
source compliance with its terms 
would preclude Federal enforcement 
action under Section 113 of the Act 
against the source for violations of the 
regulation covered by the order during 
the period the order is in effect. En¬ 
forcement against the source under 
the citizen suit provision of the Act 
(Section 304) would be similarly pre¬ 
cluded. If approved, the order would 
also constitute an addition to the Mis¬ 
souri SIP. 

All interested persons are Invited to 
submit written comments on the pro¬ 
posed order. Written comments re¬ 
ceived by the date specified above will 
be considered in determining whether 
EPA may approve the order. After the 
public comment period, the Adminis¬ 
trator of EPA will publish in the Fed¬ 
eral Register the Agency’s final 
action on the order in 40 CFR Part 65. 

(42 U.S.C. 7413, 7601) 

Dated: December 11, 1978. 

David R. Alexander, 
Acting Regional Administrator, 
Region VII. 

June 21, 1978. 

Before the Missouri Air Conservation 
Commission. Department of Natural Re¬ 
sources. 

Variance Order 

(To Be Submitted to the US EPA Pursu¬ 
ant to 113(d) of the Clean Air Act, 42 
U.S.C.A. 7413(d)) 


This Commission is in receipt of a request 
submitted by Mississippi Lime Company for 
a variance to operate certain equipment at 
its Ste. Genevieve. Missouri facility beyond 
the limitations prescribed by Regulation 10 
C.S.R. 10-3.050, Restriction of Emission of 
Particulate Matter From Industrial Process¬ 
es. for the Outstate Missouri Area, which 
the applicant is presently violating. The re¬ 
quest is contained in an application dated 
February 22. 1978, and is signed by Roger 
W. Caputo. Vice President. Missouri Oper¬ 
ations. The original application, presented 
on the Commission’s standard Form 10, is 
descriptive of the proposed program and the 
limitations which Mississippi Lime Compa¬ 
ny agrees to comply with in operating its 
ste. Genevieve faciUty. Mississippi Lime 
Company has withdrawn its application for 
a variance for the four calcium carbonate 
mills and is now asking for a variance only 
for its three Kritzer Hydrators. 

The Director, Department of Natural Re¬ 
sources. has recommended that the variance 
be granted. Because the Commission desires 
to submit this variance to the United States 
Environmental Protection Agency as an 
order issued pursuant to section 113(d) of 
the Clean Air Act. 42 U.S.C.A. 7413(d). 
notice was given to the public and the Ad¬ 
ministration of the US EPA, and opportuni¬ 
ty for public hearing afforded to any inter¬ 
ested person. There being no petition for a 
hearing by any person aggrieved by the 
granting of the variance, the Commission, 
without holding a §203.110 hearing, makes 
the following findings and issues the follow¬ 
ing order: 

Findings 

Three Kritzer Hydrators at Mississippi 
Lime Company's Ste. Genevieve, Missouri 
plant have been shown to be out of compli¬ 
ance with Regulation 10 C.S.R. 10-3.050, Re¬ 
striction of Emission of Particulate Matter 
From Industrial Processes. One of the hy¬ 
drators is on the Rotary Plant, and two are 
on the Vertical Plant. The Commission 
finds that Mississippi Lime Company is 
unable to comply with 10 C.S.R. 10-3.050 at 
the three above-identified sources, and that 
the compliance schedule set out hereafter 
will require compliance with 10 C.S.R. 10- 
3.050 as expeditiously as practicable. No im¬ 
minent and substantial endangerment to 
the health of persons will be caused or con¬ 
tributed to by the interim operation of the 
sources for which the variance is sought. It 
is not appropriate to require installation of 
opacity monitors on the hydrators. because 
water droplets may be present in the in¬ 
stack plume. Until the expiration of this 
variance, particulate emissions should be 
limited to the present emission rate of 149 
pounds per hour from each hydrator. Com¬ 
pliance with this emission limitation shall 
be verified by stack testing, when requested 
in writing by the Staff Director. No other 
emission monitoring or reporting is practi¬ 
cal. There is no practicable system of emis¬ 
sion reduction which can be applied in the 
interim. 

Order 

Therefore, under the authority of 
§203.110, RSMo Supp. 1975. and subject to 
the terms and conditions set out below, this 
Commission grants a variance to Mississippi 
Lime Company for its Ste. Genevieve. Mis¬ 
souri facility, to operate three Kritzer Hy¬ 
drators beyond the limitations prescribed in 
10 C.S.R. 10-5.030. This variance shall be in 


effect until February 28. 1979. with full and 
final compliance with 10 C.S.R. 10-5.030 to 
be achieved on or before February 28. 1979. 

Terms and Conditions 

1. All dates, terms, designs, specifications 
and operating conditions specified in the ap¬ 
plication for variance prepared by Mississip¬ 
pi Lime Company, dated February 22. 1978. 
shall be governing in the construction, 
modification and mode of operation of the 
air pollution control system for the three 
Kritzer Hydrators at the Ste. Genevieve, 
Missouri facility of Mississippi Lime Compa¬ 
ny. except where the dates specified herein 
are inconsistent with the dales specified in 
the application, the dates herein shall 
govern. No alteration of the proposed facili¬ 
ty may be made without the approval of the 
Director. Department of Natural Resources. 

2. The following required abatement ac¬ 
tions are prescribed as conditions of the 
variance for the installation of control 
equipment on the three Kritzer Hydrators: 

(a) Final control plan was submitted by 
May 15. 1978: — 

(b> Contracts for emission control systems 
or process modifications were awarded, and 
orders were issued for the purchase of com¬ 
ponent parts to accomplish emission control 
or process modification by May 30. 1978: 

(c) On-site construction or installation of 
emission control equipment or process 
change shall be Initiated by September 15. 
1978: 

(d) On-site construction or installation of 
emission control equipment or process modi¬ 
fication shall be completed by February 28. 
1979; 

(e) Final compliance with Regulation 10 
C.S.R. 10-3.050 shall be achieved by Febru¬ 
ary 28. 1979. 

3. During the term of this variance, Mis¬ 
sissippi Lime Company shall limit particu¬ 
late emissions from each of the three 
Kritzer Hydrators at its Ste. Genevieve fa¬ 
cility to 149 pounds per hour. Compliance 
with this emission limitation shall be deter¬ 
mined by stack testing, performed according 
to 10 C.S.R. 10-6.030(5), if requested in writ¬ 
ing by the Staff Director. Results of any 
stack test shall be reported to the Staff Di¬ 
rector within thirty days after testing is 
completed. 

4. This variance shall not be construed to 
permit a health hazard during the term of 
the variance, nor to relieve the Company 
from any liability imposed by other law for 
the commission or maintenance of a nui¬ 
sance. In the event that equipment and/or 
processes which emit pollutants, and which 
are included in this variance, shall be found 
to be responsible for a health hazard, action 
will be taken to revoke or modify the perti¬ 
nent portions of this variance. 

Mississippi Lime Company is hereby noti¬ 
fied that in the event it fails to achieve com¬ 
pliance with Regulation 10 C.S.R. 10-3.050 
at its Kritzer Hydrators by July 1, 1979. it 
will be subject to assessment of noncompli¬ 
ance penalties under 42 U.S.C.A. 7420. after 
issuance of a notice of violation, unless 
exempted under 42 U.S.C.A. 7420(a)(2) (B) 
or (C). 

Missouri Air Conserva¬ 
tion Commission, 

John G. Levis, 

Chairman. 

James P. Townley. 

Jess Garnett. 

Charles O. Fuchs. 

James L Robinett. Jr. 
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Waiver 

Mississippi Lime Company, by the duly 
authorized undersigned, hereby waives any 
and all rights under any provision of law to 
challenge this Order. 

Dated: July 19. 1978. 

Roger W. Caputo. 

President, Missouri Operations . 

tFR Doc. 79-529 Piled 1-5-79: 8:45 ami 


(6560-01 -M] 

(40 CfR Part 65J 

[FRL 1035-3] 

STATE AND FEDERAL ADMINISTRATIVE 
ORDERS PERMITTING A DELAY IN COMPLI¬ 
ANCE WITH STATE IMPLEMENTATION PLAN 
REQUIREMENTS 

Proposed Approval of an Adminutrotive Order 
Issued by the Connecticut Department of En¬ 
vironmental Protection to Hoin Brothers, Inc. 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed Rule. 

SUMMARY: EPA proposes to approve 
an administrative order issued by the 
Connecticut Department of Environ¬ 
mental Protection to Hain Borthers, 
Inc. The order requires the company 
to bring air emissions from its asphalt 
batching plant in Windham. Conn, 
into compliance with certain regula¬ 
tions contained in the federally-ap¬ 
proved Connecticut State Implementa¬ 
tion Plan (SIP) by May 1, 1979. Be¬ 
cause the order has been issued to a 
major source and permits a delay in 
compliance with provisions of the SIP. 
it must be approved by EPA before It 
becomes effective as a delayed compli¬ 
ance order under the Clean Air Act 
(the Act). If approved by EPA. the 
order will constitute an addition to the 
SIP. In addition, a source in compli¬ 
ance with an approved order may not 
be sued under the Federal enforce¬ 
ment or citizen suit provisions of the 
Act for violations of the SIP regula¬ 
tions covered by the Order. The pur¬ 
pose of this notice is to Invite public 
comment on EPA’s proposed approval 
of the order as a delayed compliance 
order. 

DATE: Written comments must be re¬ 
ceived on or before February 7.1979. 

ADDRESSES: Comments should be 
submitted to Director, Enforcement 
Division, EPA, Region I, Rm. 2103, 
JFK Federal Building. Boston, MA 
02203. The Stale order, supporting 
material, and public comments re¬ 
ceived in response to this notice may 
be inspected and copied (for appropri¬ 
ate charges) at this address during 
normal business hours. 


FOR FURTHER INFORMATION 
CONTACT: 

Attorney Michael Gurchin at 617/ 
223-5061 or engineer Steven Frad- 
koff at 617/223-5610, both at the fol¬ 
lowing address: U.S. Environmental 
Protection Agency, JFK Federal 
Building, Boston. MA 02203. 

SUPPLEMENTARY INFORMATION: 
Hain Brothers, Inc. operates an as¬ 
phalt batching plant at Windham, 
Conn. The order under consideration 
addresses emissions from asphalt 
batching equipment with State regis¬ 
tration numbers 0043 and 0044, which 
are subject to Section 19-508-5(e) of 
the Connecticut Regulations for the 
abatement of air pollution. The regu¬ 
lation governs the testing of emissions 
from all sources, and is part of the fed¬ 
erally approved Connecticut State Im¬ 
plementation Plan. The order requires 
final compliance with the regulation 
by May I, 1979 through installation of 
a baghouse and subsequent emission 
testing by procedures approved by the 
Connecticut Department of Environ¬ 
mental Protection. 

Because this order has been issued 
to a major source of particulate emis¬ 
sions and permits a delay in compli¬ 
ance with the applicable regulation, it 
must be approved by EPA before it be¬ 
comes effective as a delayed compli¬ 
ance order under Section 113(d) of the 
Clean Air Act (the Act). EPA may ap¬ 
prove the order only if it satisfies the 
appropriate requirements of this sub¬ 
section. 

If the order is approved by EPA, 
source compliance with its terms 
would preclude Federal enforcement 
action under Section 113 of the Act 
against the source for violations of the 
regulation covered by the order during 
the period the order is in effect. En¬ 
forcement against the source under 
the citizeh suit provision of the Act 
(Section 304) would be similarly pre¬ 
cluded. If approved, the order would 
also constitute an addition to the Con¬ 
necticut SIP. 

All interested persons are invited to 
submit written comments on the pro¬ 
posed order. Written comments re¬ 
ceived by the date specified above w ? ill 
be considered in determining whether 
EPA may approve the order. After the 
public comment period, the Adminis¬ 
trator of EPA will publish in the Fed¬ 
eral Register the Agency's final 
action on the order in 40 CFR Part 65. 

(Authority: 42 U.S.C. 7413. 7601.) 

Dated: December 15. 1978. 

Rebecca W. Hammer. 

Acting Regional Administrator , 
Region I. 

(FR Doc. 79-528 Filed 1-5-79: 8:45 aml 


[1505-01-Ml 

(40 CFR Pari 180] 

TFRL 1030-2: PP 7FL9118/P10411 

TOLERANCES AND EXEMPTIONS FROM TOLER¬ 
ANCES FOR PESTICIDE CHEMICALS IN OR 
ON RAW AGRICULTURAL COMMODITIES 

Proposed Tolerances for the Pesticide Chemical 
Metolochlor 

Correction 

In FR Doc. 78-36024 appearing at 
page 60624 in the issue for Thursday. 
December 28, 1978, make the following 
corrections: 

(1) On page 60624, in the third 
column, under the heading “Date”, 
the sentence given should read “Com¬ 
ments must be received on or before 
January 29, 1979.” 

(2) On page 60625. in the second 
column, in the third full paragraph, in 
the 7th line, the date given should be 
“January 29. 1979,'\ 


[6712-01-M] 

FEDERAL COMMUNICATIONS 
COMMISSION 

(47 CFR Paris 63 and 64] 

[CC Docket No. 78-2191 

REVISION OF PROCESSING POUCIES FOR 
WAIVERS OF THE TELEPHONE COMPANY- 
CABLE TELEVISION ‘‘CROSS-OWNERSHIP 
RULES** 

Order Extending Time for Filing Reply 
Comments 

AGENCY: Federal Communications 
Commission. 

ACTION: Extension of time to file 
reply comments. 

SUMMARY: FCC extends the time for 
filing reply comments in CC Docket 
No. 78-219, regarding “Revision of the 
Processing Policies for waivers of the 
Telephone Company-Cable Television 
“Cross-Ownership Rules” from Janu¬ 
ary 5. 1979 to January 19. 1979. This 
extension is based on a petition for ex¬ 
tension of time. 

DATES: Reply Comments must be re¬ 
ceived on or before January 19,1979. 

ADDRESSES: Federal Communica¬ 
tions Commission. Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard O. Pullen. Common Carrier 
Bureau. 202-632-6440. 
SUPPLEMENTARY INFORMATION: 
Adopted: December 22. 1978. 

Released: December 28, 1978. 
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Order. In the matter of revision of 
the processing policies for waivers of 
the telephone company-cable televi¬ 
sion “cross-ownership rules.” §§63.54 
and 64.601 of the Commission’s rules 
and regulations. CC Docket No. 78- 
219.' 

1. The Commission, by the Chief of 
the Common Carrier Bureau acting 
pursuant to delegated authority, has 
before it a Petition for Extension of 
Time filed December 22, 1978 by the 
Organization for the Protection and 
Advancement of Small Telephone 
Companies (OPASTCO). The Petition 
requests that the time for filing Reply 
Comments in this proceeding be ex¬ 
tended two weeks from January 5. 
1979 to January 19. 1979. The request 
is unopposed. 

2. OPASTCO contends that the ad¬ 
ditional time is required because: (1) 
the Commission’s December 18 special 
meeting effectively precluded the par¬ 
ties from developing reply comments 
prior to that time; and (2) the subse¬ 
quent intervening Christmas/New 
Year holiday period has made it im¬ 
possible for a special OPASTCO com¬ 
mittee to develop, review, and author 
ize their reply comments. OPASTCO 
states that, of the five members on its 
special committee, one member is out 
of the country, one member is on vaca¬ 
tion. and one member is recovering 
from surgery. 

3. Although the Commission does 
not routinely grant extension of time 
requests, we believe that good cause 
has been shown for a reasonable ex¬ 
tension of time. In addition to permit¬ 
ting the parties to better focus their 
reply comments as intended by our 
December 18 meeting, the extension 
would permit an important participant 
to submit well developed reply com¬ 
ments. 

4. Accordingly, pursuant to the dele¬ 
gated authority of rule § 0.303(c): It is 
ordered. That OPASTCO’s Petition 
for a two-week extension of time is 
granted, and that reply comments will 
be due on or before January 19. 1979. 

Larry P. Darby, 

Act ing Chief, 
Common Carrier Bureau. 

(PR Doc. 79-556 Filed 1-5-79: 8:45 am] 


See 43 FR 56070. November 30. 1978. 


[6712-01-M] 


147 CF*—Part 731 

[Docket No. 21313; RM-2646; RM-2717; 
RM-3038; RM-3039; RM-3040] 

AM STEREOPHONIC BROADCASTING; ORDER 
EXTENDING TIME FOR RUNG COMMENTS 
AND REPtY COMMENTS 

Preamble 

AGENCY: Federal Communications 
Commission. 

ACTION: Order. 

SUMMARY: Action taken herein ex¬ 
tends the time for filing comments 
and reply comments in a proceeding 
concerning AM stereophonic broad¬ 
casting. Petitioners, Harris Corpora¬ 
tion and Motorola. Inc., state the addi¬ 
tional time is needed so that they can 
prepare substantive and detailed com¬ 
ments. 

DATES: Comments must be filed on 
or before February 27. 1979, and reply 
comments on or before March 30. 
1979. 

ADDRESSES: Federal Communica¬ 
tions Commission. Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Wilson LaFollette. Broadcast Bureau 
(202-632-9660). 

SUPPLEMENTARY INFORMATION: 
Adopted: December 22, 1978. 

Released: December 27. 1978. 

Order extending time for filing com¬ 
ments and reply comments. In the 
Matter of AM Stereophonic Broad¬ 
casting: Docket No. 21313, RM-2646. 
RM-3039, RM-2717. RM-3040. RM- 
3038. 

1. The Commission has before it two 
timely-filed motions requesting exten¬ 
sion of time for filing comments and 
reply comments regarding the Notice 
of Proposed Rulemaking, 43 Fed. Reg. 
48669. in the above-entitled proceed¬ 
ing. The dates for filing comments and 
reply comments are presently Decem¬ 
ber 29. 1978, and January 31. 1979. re¬ 
spectively. 

2. The requests were filed by Harris 
Corporation (“Harris”) and Motorola. 
Inc. (“Motorola”), in which they ask 
that the date for filing comments be 
extended sixty days and for reply com¬ 
ments thirty days. 

3. Harris states that the Commis¬ 
sioner’s Notice suggested additional 
field testing of five proposed systems. 
Harris asserts that it and other propo¬ 
nents need the additional time so that 
the field testing can be completed. 


data analyzed and comments prepared 
for filing. Motorola states that it has 
undertaken laboratory studies directly 
related to matters raised by the Com¬ 
mission in the Notice which concern 
basic issues regarding AM stereo. It 
notes that these matters warrant sub¬ 
stantive and detailed comments which 
it intends to provide. 

4. Harris states that counsel for 
Belar Electronics has authorized it to 
report its support of the requested ex¬ 
tension. Harris also notes that Hazel- 
tine Corporation has authorized it to 
report that while Hazeltine believes a 
thirty-day extension would be suffi¬ 
cient. it interposes no objection to 
Harris’ request for sixty days. 

5. We are of the view that the add- 
tional time requested is warranted to 
assure development of a sound and 
comprehensive record on which to 
base a final decision in this proceed¬ 
ing. Accordingly. IT IS ORDERED, 
that the requests for extension of time 
filed by Harris Corporation and Mo¬ 
torola. Inc.. ARE GRANTED and the 
dates for filing comments and reply 
comments ARE EXTENDED to and 
including February 27, and March 30. 
1979, respectively. 

6. This action is taken pursuant to 
Sections 4(i), 5(d)(1) and 303(r) of the 
Communications Act of 1934. as 
amended, and Section 0.281 of the 
Commission’s Rules. 

Federal Communications 
Commission 
Wallace E. Johnson. 

Chief. Broadcast Bureau. 

(FR Doc. 79-538 Filed 1-5-79; 8:45 ami 


[4910-62-M] 

DEPARTMENT OF TRANSPORATION 

Office of the Secretary 
[49 CFR Part 29] 

COST Docket No. 62 Notice 79 1] 

PART 29—CONSOLIDATION OF GRANTS TO 
UNITED STATES INSULAR AREAS 

Proposed Regulations 

AGENCY: Department of Transporta¬ 
tion (DOT), Office of the Secretary. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: DOT proposes to consoli¬ 
date six grant programs which cur¬ 
rently provide financial assistance to 
United States insular areas. This 
would implement Title V of Public 
Law 95-134. Public comment is Invited. 
Consolidation of these grant programs 
is intended to minimize application, re¬ 
porting, and fund matching require¬ 
ments. 

DATES: Comment closing date: Febru¬ 
ary 22. 1979. Proposed effective date: 
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March 31. 1979, except as to programs 
approved prior to that date, which 
would continue to be administered, 
until the approved funds are expend¬ 
ed, under the guidelines applicable at 
the time of approval. 

ADDRESSES: Send comments to 
Docket Clerk, OST Docket No. 62, 
Office of the General Counsel, De¬ 
partment of Transportation, Washing¬ 
ton, D.C. 20590. Comments are availa¬ 
ble for public inspection and copying 
in the Office of the Assistant General 
Counsel for Regulation and Enforce¬ 
ment, room 10421 Department of 
Transportation Headquarters (Nassif) 
Building, 400 Seventh Street, S.W., 
Washington. D.C. (202-426-4723). from 
9:00 a.m- to 5:30 p.m. eastern time. 
Monday through Friday except Feder¬ 
al holidays. 

FOR FURTHER INFORMATION 
CONTACT: 

Gregory Dahlberg, Office of Pro¬ 
grams and Evaluation (B-10), 202- 

426-9605. 

SUPPLEMENTARY INFORMATION: 

Background 

Section 501 of Pub. L. 95-134 permits 
Federal agencies to revise existing ap¬ 
plication and reporting procedures for 
certain grant-in-aid programs available 
to the Virgin Islands, Guam, American 
Samoa, the Trust Territory of the Pa¬ 
cific Islands, and the Government of 
the Northern Mariana Islands (herein¬ 
after referred to as ”U.S. insular 
areas”). Specifically, that section per¬ 
mits: 

(a) Agencies to consolidate any or all 
grants to each of these insular areas 
and to waive requirements for match¬ 
ing funds, applications, and reports 
with respect to the consolidated 
grants, and 

(b) Each insular area to use the con¬ 
solidated grant funds for any purpose 
or program authorized for any of the 
consolidated grants. 

Currently, Micronesia is part of the 
Trust Territory of the Pacific Islands 
and therefore, in that capacity, is cov¬ 
ered by section 501; it has. however, 
announced its intention to establish a 
new relationship with the United 
States. When this trusteeship ends, 
Micronesia will no longer be covered 
by the statute and proposed regula¬ 
tion. 

Affected DOT Programs 

The proposed regulation would con¬ 
solidate six DOT grant-in-aid pro¬ 
grams providing funding to U.S. insu¬ 
lar areas. These programs are: 

(a) State and Community Highway 
Safety Program, administered jointly 
by Federal Highway Administration 
(FHWA) and the National Highway 
Traffic Safety Administration; 


(b) Territorial Highway Program, 
administered by FHWA; 

(c) State Boating Safety Assistance 
Program, administered by the Coast 
Guard; 

(d) Airport Development Aid Pro¬ 
gram, administered by the Federal 
Aviation Administration; 

(e) Rural and Small Urban Public 
Transportation Program administered 
jointly by FHWA and Urban Mass 
Transportation Administration; and 

(f) Hazard Elimination Program ad¬ 
ministered by FHWA. 

Effect on U.S. Insular Areas 

Consolidation of these grant pro¬ 
grams is intended to minimize applica¬ 
tion, reporting, and fund matching re¬ 
quirements. This would be accom¬ 
plished by waiver of whatever individ¬ 
ual grant application each insular area 
requests, and by designating a lead 
DOT agency—FHWA—to administer 
and coordinate a single, consolidated 
grant program which is based solely 
on formula allocation. Requirements 
for reports on funds apportioned 
under consolidated programs w r ould be 
waived upon request by an insular 
area except for reports required for ac¬ 
counting of, auditing, evaluating, or 
reviewing such programs. 

This approach would also afford 
local decision-makers greater flexibil¬ 
ity in the use of Federal funds availa¬ 
ble to them. This is desirable for U.S. 
insular areas which face problems 
which considerably differ from those 
faced by States. 

Economic Impact 

Consolidation of DOT grant pro¬ 
grams and elimination of all applica¬ 
tion and most reporting requirements 
would improve the efficiency of grant¬ 
making procedures at the Federal and 
local levels. This would be especially 
apparent with the insular areas since 
they have small staff resources which 
have been strained to fulfill the exist¬ 
ing application and reporting require¬ 
ments of the affected programs. These 
problems have been exacerbated by 
the length of time and general diffi¬ 
culty involved in communicating over 
thousands of miles. 

Drafting Information 

The principal authors of this docu¬ 
ment are Gregory Dahlberg, Office of 
Programs and Evaluation, and Robert 
I. Ross, Office of the General Counsel. 

Public comment is invited on this 
proposal. Comments should be submit¬ 
ted to the address indicated. All com¬ 
ments submitted by the comment clos¬ 
ing date will be considered in develop¬ 
ment of the final regulation; those 
submitted after that date will be con¬ 
sidered to the extent feasible. 

In consideration of the foregoing, 
DOT proposes to add a new Part 29 to 


Title 49, Code of Federal Regulations, 
to read as appears below. 

Issued in Washington. D.C. on De¬ 
cember 19, 1978. 

Brock Adams. 

Secretary of Transportation . 

PART 29—CONSOLIDATION OF GRANTS TO UNITED 
STATES INSULAR AREAS 

Sec. 

29.1 Purpose. 

29.3 Scope. 

29.5 Administration. 

29.7 Definitions. 

29.9 Grant Structure. 

29.11 Grant Requirements: Matching 
Funds. 

29.13 Grant Requirements: Applications. 
29.15 Grant Requirements: Reports. 

29.17 Grant Requirements: Duration of 
Waivers. 

Authority: Title V. Pub. L. 95-134; sec¬ 
tion 9, Department of Transportation Act, 
49 U.S.C. 1657. 

PART 29—CONSOLIDATION OF GRANTS TO 
UNITED STATES INSULAR AREAS 

§29.1 Purpose. 

The purpose of this part is to imple¬ 
ment Title 5 of Public Law 95-134, 
which— 

(a) authorizes agencies to— 

(1) consolidate grants to certain 
United States insular areas, and 

(2) waive requirements for applica¬ 
tions, reports, and matching funds; 
and 

(b) authorizes such insular areas to 
use the consolidated grant funds for 
any purpose or program authorized 
for any of the consolidated grants. 

§29.3 Scope. 

This part applies to grants to United 
States insular areas made by the De¬ 
partment of Transportation under the 
following programs: 

(a) State and community Highway 
Safety Program, authorized by the 
Highway Safety Acts of 1966. 1970, 
1973, and 1976 (23 U.S.C. 120, 402) and 
administered jointly by the Federal 
Highway Administration (FHWA) and 
the National Highway Traffic Safety 
Administration; 

(b) Territorial Highway Program, 
authorized by the Federal-aid High¬ 
way Acts of 1973 and 1976 and the 
Federal-aid Highway Amendments of 
1974 (23 U.S.C. 215) and administered 
by~FHWA; 

(c) State Boating Safety Assistance 
Program, authorized by the Federal 
Boat Safety Act of 1971, as amended 
(46 U.S.C. 1451 et seqX and adminis¬ 
tered by the Coast Guard; 

(d) Airport Development Aid Pro¬ 
gram, authorized by the Airport and 
Airway Development Act of 1970 (49 
U.S.C. 1701 et seq.) and administered 
by the Federal Aviation Administra¬ 
tion; 
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(e) Rural and Small Urban Public 
Transportation Program authorized 
by the Urban Mass Transportation Act 
of 1964, as amended (49 U.S.C. 1617) 
and administered jointly by FHWA 
and Urban Mass Transportation Ad¬ 
ministration; and 

(f) Hazard Elimination Program, au¬ 
thorized by the Federal-Aid Highway 
Act of 1978 (23 U.S.C. 152 et seq.) and 
administered by FHWA. 

§ 29.5 Administration. 

<a) Except as provided in paragraph 
(c) of this section, grants consolidated 
under this part are administered by 
the Federal Highway Administration 
(FHWA) with the program support of 
the individual Department of Trans¬ 
portation agencies listed with the pro¬ 
grams identified in § 29.3. 

(b) FHWA is responsible for the fol¬ 
lowing aspects of each grant consoli¬ 
dated under this part— 

(1) Notification to UJ3. insular areas 
of the extent of funding available each 
fiscal year, 

<2) Consolidation and standardiza¬ 
tion (where practicable) of program 
approval requirements; 

(3) Arranging for provision of tech¬ 
nical assistance; 

(4) Resolution of program funding 
and timing problems; 

(5) Consolidation of all Department 
of Transportation review actions; 

(6) Arranging for project/program 
approval or disapproval; and 

(7) The following aspects of project 
management: 

(i) Establishment of consolidated 
management fund and appropriate 
funding mechanisms; 

(ii) Arranging for overall project 
monitoring; 

(iii) Uniform progress reports; 

(iv) Uniform fiscal management re¬ 
ports; 

(V) Arranging for project closeout ac¬ 
tions; and 

(vi) Consolidated audit actions. 

(c) Conflicts among Department of 
Transportation agencies listed with 
the programs identified in § 29.3 which 
cannot be resolved by FHWA are re¬ 


ferred to the Assistant Secretary for 
Budget and Programs for resolution. 

§ 29.7 DefiniUonH. 

As used herein— 

“United States insular area’* means 
the Virgin Islands. Guam, American 
Samoa, the Trust Territory of the Pa¬ 
cific Islands, or the Government of 
the Northern Mariana Islands. 

§ 29.9 Grant Structure. 

(a) A United States insular area may 
elect to use funds apportioned in any 
fiscal year under any one of the pro¬ 
grams listed in § 29.3 for any purpose 
or program for which funds may be 
used under any of the programs listed 
in that section. 

(b) Regardless of the program under 
which the funds are apportioned, 
funds expended for any program listed 
in § 29.3 are subject to the statutory 
and administrative requirements and 
procedures applicable to that program, 
except as provided in §29.11, §29.13. 
and §29.15. 

§29.11 Grant Requirements: Matching 
Funds. 

The requirement under any program 
listed in § 29.3 for a match of funds by 
the recipient is waived upon applica¬ 
tion by the U.S. insular area for such a 
waiver which is received by FHWA not 
less than ninety days prior to the be¬ 
ginning of the fiscal year for which 
funds are sought. 

§29.13 Grant Requirements: Applications. 

The requirement under any program 
listed in § 29.3 for an application for 
funds is waived upon application by 
the U.S. insular area for such a waiver 
which is received by FHWA not less 
than ninety days prior to the begin¬ 
ning of the fiscal year for which funds 
are sought, 

§29.15 Grant Requirements: Reports. 

The requirement under any program 


listed in §29.3 for a report on the 
funds apportioned under such pro¬ 
gram. except as may be required by 
the administering agency in the inter¬ 
est of accounting, auditing, evaluating, 
or reviewing such program, is waived 
upon application by the U.S. insular 
area for such a waiver which is re¬ 
ceived by FHWA not less than ninety 
days prior to the beginning of the 
fiscal year for which funds are sought. 

§29.17 Grant Requirements: Duration of 
Waivers. 

(a) A waiver granted under §29.11. 
§29.13, or §29.15 for any fiscal year 
applies to each succeeding fiscal year 
unless the recipient applies to FHWA 
for revocation of the waiver not less 
than ninety days prior to the begin¬ 
ning of the fiscal year for which such 
revocation is sought. 

(b) A revocation granted under para¬ 
graph (a) of this section makes appli¬ 
cable again whichever of §29.11, 
§29.13, or §29.15 was originally 
waived. 

[FR Doc. 79-643 Filed 1-5-79; 8:45 ami 


[1505-01-M] 

Material* Transportation Bureau 
|49 CFR Ports 17Z U3. 1781 

TDocket No. HM-139A NoLice No. 78-14] 

INDIVIDUAL EXEMPTIONS. CONVERSION TO 

REGULATIONS Of GENERAL APPLICABILITY 

Correction 

In FR Doc. 78-34951 appearing at 
page 58834 in the issue for Monday, 
December 18. 1978, in the second table 
on page 58835. the last three para¬ 
graphs under “Nature of Proposed 
Amendment*' (labeled (2). (3). and <i)> 
should be transferred to the table on 
page 58836, under “Nature of Pro¬ 
posed Amendment**, directly above the 
line reading “To add paragraph <a)<15) 
to read:** 
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notices 


Thi* section of the FEDERAL REGISTER contains documents other than rules or proposed rules that are applicable to the public. Notices of hearings and 
investigations, committee meetings, agency decisions and rulings, delegations of authority, filing of petitions and applications and agency statements of 
organization and functions are examples of documents appearing in this section. 


[6050-01-M] 

ACTION 

FOSTER GRANDPARENT AND SENIOR 
COMPANION PROGRAMS 

Income Eligibility Lovolt 

This notice revises the schedule of 
income eligibility levels for individuals 
and families for the Poster Grandpar¬ 
ent Program and the Senior Compan¬ 
ion Program published in the Federal 
Register of June 5, 1978 (43 FR 
24341). The revised schedule is based 
on the Community Services Adminis¬ 
tration (CSA) Income Proverty Guide¬ 
lines effective May 5, 1978 and by the 
addition, through the Comprehensive 
Older Americans Act Amendments of 
1978, of a new subsection (f) to Section 
211 of the Domestic Volunteer Service 
Act of 1973 to extend the eligibility for 
participation in the Foster Grandpar¬ 
ent/Senior Companion Programs to 
individuals with an income not greater 
than 125% of the poverty level. 
Income eligibility levels are further in¬ 
creased in certain states in the 
amounts by which individual states 
have supplemented the Federal Sup¬ 
plemental Security Income (SSI) Sum¬ 
mary dated October 1, 1978. Addition 
of the State SSI supplement to the 
CSA Poverty Income Guideline pre¬ 
vents ineligibility of low income appli¬ 
cants to serve as Foster Grandparents 
or Senior Companions because they 
receive State SSI supplemental pay¬ 
ments. 

These ACTION programs are au¬ 
thorized pursuant to Section 211 of 
the Domestic Volunteer Service Act of 
1973, Pub. L. 93-113, 87 Stat. 402. Pur¬ 
suant to Section 421(4) of Pub. L. 93- 
113, 87 Stat. 414, the income eligibility 
levels are determined by the currently 
applicable guidelines published by 
CSA pursuant to Section 625 of the 
Economic Opportunity Act of 1974, as 
amended (42 U.S.C. 2971(a)), and in¬ 
creased by the amounts individual 
states supplement the Federal Supple¬ 
mental Security Income, permitting 
ACTION, in accordance with Section 
421(4) of Pub. L. 93-113, to take into 
consideration existing poverty guide¬ 


lines as appropriate to local situations. 
Section 625 permits the CSA poverty 
guidelines to be adjusted for cost-of- 
living changes. 

The income eligibility levels will be 
reviewed at least once a year, and simi¬ 


lar schedules will be prepared to re¬ 
flect any changes required as a result 
of that review. 

Pursuant to Section 420 of Pub. L. 
93-113, this policy will become effec¬ 
tive on January 8, 1979. 


ACTION Schedule of Income Eligibility Levels for Foster Grandparents or Senior 

Companions 


State 

Individual 

Family Of 
Two 

Family Of 
Three 


$3,925 

$5,415 

$6,690 


6,315 

8.515 

10.100 


3.925 

5.200 

6.475 


3,925 

5.345 

5.200 

8,630 

6.475 

9.905 


4,405 

7.290 

8.565 


5,205 

7.755 

9.030 


3.925 

5.200 

6.475 


3.925 

5.200 

6.475 


3.925 

5.200 

6.475 


3.925 

5.200 

6.475 

Hawaii.....~.~.—.. 

Idaho . 

4,705 

4.810 

6.280 

6.160 

7.740 

7,435 

Illinois . 

3,925 

5.200 

6.475 

IpHinnA . 

3.925 

5.200 

6.475 


3.925 

5.200 

6.475 

finqnK . 

3,925 

5.200 

6.475 

Kentucky . 

3,925 

5.200 

6.475 

Louisiana . . - .,....-...— 

3.925 

5.200 

6.475 

Maine ... 

4.045 

5.380 

6.655 

V Aryl(md ... 

3.925 

5.200 

6.475 

i.. ...... 

5.440 

7.560 

8.835 

. 

4.310 

5.780 

7.055 

M Inn^iA .-. 

4,185 

5.525 

6.800 

Mf«Krtpri ... . ... 

3.925 

3.925 

5.200 

5.200 

8.475 

6.475 

Mnntnnn M . T> .... ..... 

3.925 

5,200 

6.475 

^phruka . 

4.990 

6.325 

7.600 

Nevada . 

4.405 

6,125 

7.400 

New Hampshire ....... . .... . .. 

4.400 

5.655 

6.930 

New Jersey . .. .. 

4.135 

6.305 

6.580 

New Mexico .. . 

3,925 

5,200 

6.475 

New York ... 

4.655 

6.110 

7.385 

North Carolina . 

3.925 

5.200 

6.475 

North Dakota ....... T —— ... . 

3.925 

5,200 

6.475 

Ohio . : . 

3,925 

5,200 

6.475 

Oklahoma . Tr ...,_________ 

4.430 

6.150 

7.425 

Oregon ... 

4.070 

5,320 

6.595 

pennayl vanla ... 

4.315 

5.785 

7.060 

Rhode Island ..... 

4.325 

5.960 

7.235 

South Carolina ... 

3.925 

5.200 

6.475 

South Dakota.. ...............t™,,,,,. . 

4.105 

5.380 

6.655 

Ten new** . 

3.925 

5.200 

6.475 

Taxm . 

3.925 

5.200 

6.475 

Utah .. . 

4.045 

5.320 

6.595 

Vermont: 

Area 1 ... 

4.365 

6,765 

7.040 

Area 2 .. .... . . 

4.365 

6.015 

7.290 

Virginia ------- 

Washington: 

Area l ........-... 

3.925 

4.415 

4.200 

5.200 

5.735 

5.345 

6,475 

7.010 

6.620 

West Virginia . . 

3.925 

5.200 

6.475 

Wiar/maln... ... 

4.960 

6.870 

8.145 

Wyoming ....—.~~.—... 

OiiAm . 

4.165 

3,925 

5.680 

5.200 

6.955 

6.475 

Puerto Rico . 

3,925 

5.200 

6.475 

Virgin Islands ... . . . ...... 

3,925 

5.200 

6.475 
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For families of more than three per¬ 
sons in the household, add the appro¬ 
priate supplement for each member 
over three as follows: 

In the 48 continguous states—$960 per 
person. 

Alaska—$1,200 per person. 

Hawaii—$1,100 per person. 

Revision based on Community Serv¬ 
ices Administration Income Poverty 
Guidelines effective May 5, 1978, in¬ 
creased by the DHEW Supplemental 
Security Income Summary dated Oc¬ 
tober 1, 1978. 

Sam Brown, 
Director . 

[FR Doc. 79-573 Filed 1-5-79: 8:45 am] 


[4310-10-M] 

ADVISORY COUNCIL ON HISTORIC 
PRESERVATION 

PUBLIC INFORMATION MEETING 

Notice is hereby given in accordance 
with Section 800.5(c) of the Council’s 

Procedures for the Protection of His¬ 
toric and Cultural Properties” (36 
CFR Part 800) that on January 18. 
1979, at 7:00 p.m. a public information 
meeting will be held in the Las Vois 
Room, 3rd floor. City Hall. 150 N. Cap¬ 
itol Boulevard, Boise. Idaho. The pur¬ 
pose of this meeting is to provide an 
opportunity for representatives of na¬ 
tional. State, and local units of govern¬ 
ment, representative of public and pri¬ 
vate organizations, and interested citi¬ 
zens to receive information and ex¬ 
press their views on the proposed rede¬ 
velopment of an 9 block area in the 
Boise Central Business District, an un¬ 
dertaking of Boise City, with assist¬ 
ance from the Community Develop¬ 
ment Block Grant program of the De¬ 
partment of Housing and Urban De¬ 
velopment, that will adversely affect 
the Eastman Building. 8th and Main 
Streets, Boise. Idaho, a property in¬ 
cluded in the National Register of His¬ 
toric Places. 

The following is a summary of the 
agenda of the public information 
meeting: 

I. An explanation of the procedures 
and purpose of the meeting by a repre¬ 
sentative of the Executive Director of 
the Council. 

II. A description of the undertaking 
and an evaluation of its effects on the 
property by the Boise Redevelopment 
Agency. 

III. A statement by the Idaho State 
Historic Preservation Officer. 

IV. Statements from local officials, 
private organizations, and the public 
on the effects of the undertaking on 
the property. 


V. A general question period. 

Speakers should limit their state¬ 
ments to 10 minutes. Written state¬ 
ments in furtherance of oral remarks 
will be accepted by the Council at the 
time of the meeting. Additional infor¬ 
mation regarding the meeting is avail¬ 
able from the Executive Director, Ad¬ 
visory Council on Historic Preserva¬ 
tion, P.O. Box 25085. Denver, Colora¬ 
do. 80225. 

Robert M. Utley, 
Deputy Executive Director . 

[FR Doc. 79-659 Filed 1-5-79: 8:45 am] 


[3510-25-M] 

DEPARTMENT OF COMMERCE 

Foreign-Trade Zones Board 

[Docket No. 1-79] 

PROPOSED FOREIGN-TRADE ZONE—NEWARK/ 

ELIZABETH, N.J. 

Application Filed 

Notice is hereby given that an appli¬ 
cation has been submitted to the For¬ 
eign-Trade Zones Board (the Board) 
by the Port Authority of New York 
and New Jersey (the Port Authority), 
a public agency of the States of New 
York and New Jersey, requesting au¬ 
thority to establish a general-purpose 
foreign-trade zone within the Newark/ 
Elizabeth Port Authority Marine Ter¬ 
minal seaport complex, located in the 
cities of Newark and Elizabeth, New 
Jersey, within the New York City Cus¬ 
toms port of entry. The application 
was submitted pursuant to the provi¬ 
sions of the Foreign-Trade Zones Act 
of 1934, as amended (19 U.S.C. section 
81a-81u), and the regulations of the 
Board (15 CFR Part 400). It was for¬ 
mally filed on January 2. 1979. The 
applicant is authorized to make this 
proposal under Section 12:13-1 of the 
New Jersey Statutes Annotated. 

The zone would consist of two sepa¬ 
rate buildings within the seaport com¬ 
plex which covers over 2,000 acres on 
Newark Bay, some eight miles from 
the Narrows entrance to New York 
Harbor, and adjacent to the Newark 
International Airport on the New 
Jersey Turnpike. Because the complex 
is located in two municipalities, the 
Port Authority decided to operate a 
separate facility in each city. Building 
200 is on Mohawk Street, within the 
Newark part of the complex, and 
Building 2280. a mile distant, is situ¬ 
ated at the intersection of Formosa 
Street and Bay Avenue in Elizabeth. 
Both are improved steel frame ware¬ 
house type structures with facilities 
for the direct handling of truck and 
rail shipments, each building covering 


approximately 104.000 square feet in 
area. 

The Elizabeth site is owmed by the 
Port Authority, w'hile the Newark site 
is under a long-term lease with the 
City of Newark. The availability of 
zone procedures is seen by the Port 
Authority as a Customs facilitation 
service to help in its economic develop¬ 
ment efforts. The zone would be locat¬ 
ed within one of the nation’s and 
world’s largest marine port complexes. 

The application contains economic 
data and information concerning the 
need for zone facilities in the Newark/ 
Elizabeth area. Several firms have in¬ 
dicated their interest in using the pro¬ 
posed zone for warehousing, assembly, 
processing, distribution, and light 
manufacturing activities on a wide 
range of products including pharma¬ 
ceuticals, cosmetics, chemicals. w f ater 
treatment equipment, textiles, and 
food products. 

In accordance with the Board’s regu¬ 
lations, an Examiners Committee has 
been appointed to investigate the ap¬ 
plication and report thereon to the 
Board. The committee consists of: 
Hugh J. Dolan (Chairman). Office of 
the Secretary. U.S. Department of 
Commerce, Washington, D.C. 20230; 
John Clinton, Chief. Inspection and 
Control Division, U.S. Customs Serv¬ 
ice, Newark Area, Newark Internation¬ 
al Plaza. Newark, New Jersey 07114; 
and Colonel Clark H. Benn, District 
Engineer, U.S. Army Engineer District 
New York, 26 Federal Plaza, New 
York. New York 10007. 

Comments on the proposed zone are 
invited in writing from interested per¬ 
sons and organizations. They should 
be addressed to the Board’s Executive 
Secretary at the address below and be 
postmarked on or before February 9, 
1979. 

A copy of the Port Authority’s appli¬ 
cation is available for public inspec¬ 
tion at each of the following locations: 

Office of the Director. U.S. Department of 
Commerce District Office, Suite 402. 
Gateway Building No. 1. Market Street 
and Penn Plaza. Newark. New Jersey 
07102. 

Office of the Executive Secretary. Foreign- 
Trade Zones Board. U.S. Department of 
Commerce. Room 6886-B. 14th and E 
Street. NW.. Washington D.C. 20230. 

Dated: January 2. 1979. 

John J. Da Ponte. Jr., 
Exeeuti ve Secreta ry. 
[FR Doc. 79-437 Filed 1-5-79. 8:45 am] 
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[1505-01-M] 

Industry and Trade Administration 

APPLICATIONS FOR DUTY FREE ENTRY OF 
SCIENTIFIC ARTICLES 

Correction 

In FR Doc. 78-34623 appearing at 
page 58217 in the issue for Wednes¬ 
day. December 13. 1978, make the fol¬ 
lowing corrections: 

(1) In the first column of page 58218. 

in the fourth line under Docket 

Number 79-00055. . . Ultrotome III 

. . should have read . . Ultrotome 
IV . . 

(2) In the first column of page 58219, 

in the fourth line under Docket 

Number 79-00062, "• . . Diaphano- 

cope," should have read . . Dia¬ 
phanoscope.” 

(3) In the third column of page 

58219, in the fifth line under Docket 
Number 79-00067. . . 400 HBG . . ” 

should have read . . 400 HMG . . 


[ 3910-01-M] 

DEPARTMENT OF DEFENSE 

Department of the Air Farce 
M-X; MILESTONE II 

Supplement to Final Environmental Impact 
Statement 

• January 9. 1979. 

The Air Force plans to publish a 
supplement to the Final Environmen¬ 
tal Impact Statement (EIS) entitled 
M-X Milestone II which was published 
on Oct. 6, 1978. This supplement will 
provide Department of the Air Force 
and Department of Defense officials 
additional data on M-X full scale engi¬ 
neering development and basing mode 
selection. The Air Force has already 
analyzed four basing modes in the M- 
X Milestone II Final EIS: Hybrid 
trench, vertical shelter, horizontal 
shelter, and pool. The supplement will 
analyze a fifth basing mode called air 
mobile. With an air mobile basing 
mode, intercontinental ballistic mis¬ 
siles would be loaded in cargo type air¬ 
craft. 

Further information regarding air 
mobile concepts, publication of the 
EIS supplement, and the period for 
public comment will appear in the 
Federal Register in two to three 
weeks. 

Any comments or questions should 
be directed to the Deputy for Environ¬ 
ment and Safety. Office of the Secre¬ 
tary of the Air Force, Room 4C885, 
the Pentagon, Washington, D.C. 
20330, telephone. 202-697-9297. 

Carol M. Rose, 

Air Force Federal Register 
Liaison Officer. 

[FR Doc. 79-620 Filed 1-5-79; 8:45 ami 


[3610-05-MI 

NATIONAL COMMUNICATIONS SYSTEM 

Availability of Draft Federal Telecommunica¬ 
tion Standards on Technical Requirements 
Associated With use of the Data Encryption 
Standard 

The purpose of this notice is to an¬ 
nounce the availability of two draft 
Federal standards: Draft Federal 
Standard 1026. Telecommunications: 
Compatibility Requirements for use of 
the Data Encryption Standard, and 
draft Federal Standard 1027, Telecom¬ 
munications: Security Requirements 
for use of the Data Encryption Stand¬ 
ard. These documents describe techni¬ 
cal requirements associated with use 
of the Data Encryption Standard 
(Federal Information Processing 
Standards Publication 46) in some 
telecommunication applications. Both 
draft standards are presently under 
study and are subject to change. This 
statement of availability does not re¬ 
place the formal solicitation of public 
and industry comments. A formal so¬ 
licitation of comments will be made 
later in the standards development 
process. Copies of both draft stand¬ 
ards can be obtained, upon request, 
from the Office of Technology and 
Standards. National Communications 
System, Washington, D.C. 20305. Tele¬ 
phone requests may be directed to Mr. 
Robert M. Fenichel, telephone (202) 
692-2124. 

Maurice W. Roche, 
Director, Correspondence and 
Directives . Washington, Head¬ 
quarters Services, Department 
of Defense. 

January 3, 1979. 

[FR Doc. 79-588 Filed 1-5-79; 8:45 am) 


[3810-70-M] 

Office of the Secretary 

DEFENSE INTELLIGENCE AGENCY ADVISORY 
COMMITTEE 

Closed Meeting 

Pursuant to the provisions of Sub¬ 
section (d) of Section 10 of Pub. L. 92- 
463. as amended by Section 5 of Pub. 
L. 94-409, notice is hereby given that a 
closed meeting of a Panel of the DIA 
Advisory Committee will be held as 
follows: 

Monday & Tuesday, 5-6 February 1979, 

NISC, Suitland. Maryland 

The entire meeting, commencing at 
0900 hours, each day. is devoted to the 
discussion of classified information as 
defined in Section 552b(c)(l), Title 5 
of the U.S. Code and therefore will be 
closed to the public. Subject matter 
will be used in a study on the growth 


and the potential implications of 
Soviet technology. 

Maurice W. Roche, 
Director, Correspondence and 
Directives, Washington Head¬ 
quarters Services, Department 
of Defense. 

January 3, 1979. 

(FR Doc. 79-587 Filed 1-5-79; 8:45 ami 


[6450-01-M] 

DEPARTMENT OF ENERGY 
NATIONAL PETROLEUM COUNCIL 
Renewal 

This notice is published in accord¬ 
ance with the provisions of Section 7 
of the Office of Management and 
Budget Circular A-63, as amended. 
Pursuant to Section 14(a) (2) (A) of 
the Federal Advisory Committee Act. 
and following consultation with the 
Committee Management Secretariat, 
General Services Administration, 
notice is hereby given that the Nation¬ 
al Petroleum Council has been re¬ 
newed for a 12-month period ending 
on December 31, 1979. 

The renewal of the National Petro¬ 
leum Council has been determined 
necessary and in the public interest. 
The Council will operate in accordance 
with the provisions of the Federal Ad¬ 
visory Committee Act (Pub. L. 92-463), 
the Department of Energy Organiza¬ 
tion Act (Pub. L. 95-91), OMB Circular 
A-63 (Revised), and other directives 
and instructions issued in implementa¬ 
tion of those Acts. 

Further information regarding this 
Council may be obtained from the De¬ 
partment of Energy Advisory Commit¬ 
tee Management Office (202-252- 
5187). 

Issued at Washington. D.C. on Janu¬ 
ary 2, 1979. 

Tina C. Hobson, 
Advisory Committee 
Management Officer. 

[FR Doc. 79-585 Filed 1-5-79; 8:45 am) 


[6450-01-M] 

INDUSTRIAL ENERGY CONSERVATION 
PROGRAM 

Requirement for Certain Corporation! To File 
Information on Energy Con»umption for 
Identification 

AGENCY: Department of Energy. 

ACTION; Notice of Information Filing 
Requirement. 

SUMMARY: The Department of 
Energy (DOE) is hereby requiring cer¬ 
tain manufacturing corporations to 
file information on energy consump- 
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tion in calendar year 1977. DOE will 
use this information to identify both 
those corporations which must partici¬ 
pate in the expanded industrial energy 
reporting program and those corpora¬ 
tions required to be notified of the re¬ 
quirements the recovered materials re¬ 
porting program, as required by 
amendments to the Energy Policy and 
Conservation Act enacted in the Na¬ 
tional Energy Conservation Policy Act. 

DATE: Any corporation covered by 
this filing requirement must report 
the required information to DOE no 
later than January 29. 1979. 

ADDRESS: The required information 
should be sent to: Office of the Assist¬ 
ant Secretary. Conservation and Solar 
Applications. Office of Industrial Ap¬ 
plications and Commercialization. U.S. 
Department of Energy, 666 11th 
Street NW., Suite 735, Washington. 
D.C. 20545. 

FOR FURTHER INFORMATION 
CONTACT: 

On Industrial Energy Reporting: 

Robert G. Massey or Theodore C. 
Collins, Office of Industrial Applica¬ 
tions and Commercialization. De¬ 
partment of Energy, 666 11th Street 
NW.. Suite 735. Washington, D.C. 
20001. 202-724-3461. 

On Recovered Materials Reporting: 

Lewis S. Newman. Office of Industri¬ 
al Applications and Commercializa¬ 
tion, Department of Energy, 20 Mas¬ 
sachusetts Avenue NW., Room 5114, 
Washington, D.C. 20545, 202-376- 
1757. 

SUPPLEMENTARY INFORMATION: 

I. Background 

On November 9, 1978. President 
Carter signed the National Energy 
Conservation Policy Act (Pub. L. 95- 
619) (NECPA). Sections 461 and 601 of 
the NECPA amend Part D of Title III 
of the Energy Policy and Conservation 
Act (42 U.S.C. 6341-6346) (EPCA), pur¬ 
suant to which the Federal Energy 
Administration (FEA) and its succes¬ 
sor, the Department of Energy (DOE), 
had implemented the * Industrial 
Energy Conservation Program. This 
notice first describes the Industrial 
Energy Conservation Program, as de¬ 
veloped in response to the EPCA and 
the Changes mandated by the recent 
enactment of the NECPA, and then 
sets forth the requirement that cer¬ 
tain corporations file information on 
energy consumption in calendar year 
1977 with DOE. 

A. The Industrial Energy Conserva¬ 
tion Program under the EPCA . In en¬ 
acting the EPCA in December 1975, 
Congress directed the FEA, in section 
372 of Part D of Title III, to establish 
a program “(1) to promote increased 
energy efficiency by American indus¬ 


try. and (2) to establish voluntary 
energy efficiency improvement targets 
for at least the ten most energy-con¬ 
sumptive major energy-consuming in- 
dustries. ,, In response, FEA issued re¬ 
quirements for the Industrial Energy 
Conservation Program (the program) 
through a series of notices published 
in the Federal Register. 

First, FEA identified and ranked 20 
major energy-consuming industries in 
the United States in accordance with 
the provisions of Section 373 of the 
EPCA (41 FR 7992, Febraury 23. 1976; 
41 FR 12766, March 26. 1976). Subse¬ 
quently. FEA requested information 
from certain corporations on energy 
consumption in calendar year 1975 (41 
FR 36838, September 1. 1976: 41 FR 
47285, October 28, 1976: 42 FR 62422, 
December 12. 1977) and used this in¬ 
formation to identify, pursuant to sec¬ 
tion 373, the 50 most energy-consump¬ 
tive corporations in each of the ten 
most energy-consumptive industries 
for which industrial energy efficiency 
improvement targets (targets) were to 
be estalbished (41 FR 54977, December 
16. 1976). The ten targets were devel¬ 
oped as required by section 374(a) (41 
FR 48169, November 2. 1976: 42 FR 
29642, June 9, 1977). As part of the im¬ 
plementation of the requirement of 
section 375 that the 50 most energy- 
consumptive corporations in each of 
the ten industries report on improving 
energy efficiency, FEA developed and 
issued Form FEA U524-P-0 (42 FR 
22581, May 4, 1977: 42 FR 29642, June 
9, 1977) for use by those corporations, 
which report directly. Further as re¬ 
quired by section 376(g), FEA estab¬ 
lished criteria for adequate voluntary 
reporting programs (41 FR 38819, Sep¬ 
tember 13. 1976: 41 FR 51866. Novem¬ 
ber 24, 1976) and exempted certain 
corporations pursuant to those criteria 
from the direct reporting requirement 
(42 FR 15731, March 23, 1977: 42 FR 
23538, May 9, 1977). 

With the publication of the report¬ 
ing form, the procedures for monitor¬ 
ing industrial energy conservation ef¬ 
forts, as required by the EPCA, were 
complete. Identified corporations 
began submitting semiannual reports 
to FEA on progress in improving 
energy efficiency and achieving the 
targets, either on Form FEA U524-P- 
O or through the reports of adequate 
voluntary reporting programs. The 
Department of Energy Organization 
Act (Pub. L. 95-91) transferred the re¬ 
sponsibilities for the program to DOE. 
As required by section 375(c) of the 
EPCA. DOE submitted an annual 
report to Congress in June 1978, based 
on data received from corporations on 
energy consumption in 1976 and the 
first half of 1977. 

B. The NECPA Amendments to the 
Program. In enacting the NECPA in 
October 1978, Congress has mandated 


several changes and additions to 
DOE's responsibilities for industrial 
energy conservation. Section 441 of 
the NECPA redesignates sections 371- 
376 of the EPCA as Part E of Title III. 
All subsequent references in this 
notice will use the new reference. 

Section 601 of the NECPA. among 
other things, amends Part E by strik¬ 
ing a portion of section 373. redesig¬ 
nating the remaining part of that sec¬ 
tion as 373(a) and adding a new sub¬ 
section (b). Section 373(b) requires 
DOE to identify “each corporation 
which consumes at least one trillion 
British thermal units of energy per 
year and which is within a major 
energy-consuming industry identified 
under subsection (a).“ FEA, as men¬ 
tioned above, identified (and ranked) 
20 major energy-consuming industries. 
FEA then identified each corporation 
within only the ten most energy-con¬ 
sumptive industries, since section 
375(a), before it was amended, re¬ 
quired reports only from corporations 
in industries for w r hich energy effi- 
cency improvement targets had been 
established. To implement the amend¬ 
ments to section 373 and 375(a) en¬ 
acted in the NECPA, DOE is today re¬ 
quiring information in order to identi¬ 
fy corporations which consume at 
least one trillion British thermal units 
(Btu’s) in any of the 20 major energy¬ 
consuming industries. 

In addition to identifying corpora¬ 
tions under the expanded program. 
DOE intends to issue revised exemp¬ 
tion criteria for adequate voluntary re¬ 
porting programs and to grant exemp¬ 
tions under those criteria pursuant to 
section 376(g) of the EPCA. When re¬ 
vised reporting requirements are es¬ 
tablished. corporations identified 
under the expanded program will be 
required to report to DOE either di¬ 
rectly or through an adequate volun¬ 
tary reporting program. However, 
until further notice, corporations 
which have been previously identified 
and are participating in the current re¬ 
porting aspects of the program, and 
only those corporations, will continue 
to file reports w r ith DOE or an ade¬ 
quate voluntary reporting program, as 
appropriate. 

Section 461 of the NECPA adds a 
new section 374A to the EPCA. This 
new section establishes a reporting 
program for monitoring the progress 
of certain corporations in four indus¬ 
tries—metals and metal products, 
paper and allied products, textile mill 
products, and rubber—towards targets 
to be established for the increased use 
of “recovered materials,’* as defined in 
that section. 

DOE has determined that for pur¬ 
pose of the initial notification of cor¬ 
porations required to inform DOE on 
their current and anticipated future 
use of recovered materials, the foilow- 
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ing two-digit SIC codes include the in¬ 
dustries listed in section 374A: 


Metals and metal products.SIC 33 

Paper and allied products.SIC 26 

Textile mill products.SIC 22 

Rubber.SIC 30 


The information required by this 
notice will be used, in part, to notify 
corporations identified under section 
373 and also subject to section 374A. of 
the requirements of section 374A. At a 
later time, DOE will inform the noti¬ 
fied corporations of the time and 
format of the reports which they are 
required to file with DOE, pursuant to 
section 374A. The first such report will 
include a statement of the volume of 
energy-saving recovered materials the 
corporation is using in each of its man¬ 
ufacturing operations located in the 
United States and what plans, if any. 
the corporation has to increase the 
utilization of such materials in those 
operations in each of the next ten 
years. DOE recognizes that the use of 
the four two-digit SIC codes listed 
above may result in the filing of a first 
report by corporations which have no 
operations and no plans to establish 
operations utilizing any of the materi¬ 
als which are defined as recovered ma¬ 
terials in section 374A. The require¬ 
ment to file semiannual reports on 
progress towards increased utilization 
of recovered materials will be exam¬ 
ined in light of information contained 
in the initial corporate report de¬ 
scribed above. 

II. Reporting Requirements 

A. Corporations Which Must File A 
Report A report shall be filed by any 
corporation which, in accordance with 
directions given below, computes a 
total energy consumption of at least 
one trillion Btu’s of energy in calendar 
year 1977 in the United States within 
any one of the following major indus¬ 
tries: 


Industry and SIC 


Food and kindred products. . 

Tobacco n rod uct&.. 

— 

. 

..... 20 
.21 

Textile mill products ... . 

Annarel And other tortile products. 

— 

.22 

_23 

Lumber and wood products. 



.24 

Furniture and fixtures. 



.25 

Paper and allied products. 

Printing and publishing. 



. 26 

. 27 

Chemicals and allied products... 



. 28 

Petroleum and coal products . 



. 29 

Rubber, misc. plastics products. 
Leather and leather products.... 
Stone, clay and glass products... 

— 

— 

. 30 

_ 31 

. 32 

Primary metal industries . 



. 33 

Fabricated metal products . 



. 34 

Machinery, except electrical . 



. 35 

Plprlrir electronic eauinment 



......36 

CilvLU LlCLUUliiL VT 1^/1 XI\. 11 

Transportation eauinment . 



. 37 

Instruments and related Droduets... 


. 38 

Miscellaneous manufacturing 

tries . 

Indus- 

. 39 

Corporations identified under 
EPCA. before the passage of 

the 

the 


NECPA, and currently participating in 


the program are not exempt from the 
requirements of this notice. 

B. Definitions. For purposes of this 
filing requirement: 

“Corporation” means a person as de¬ 
fined in Section 3(2) of the EPCA, 
(any corporation, company, associ¬ 
ation. firm, partnership, society, trust, 
joint venture or joint stock company) 
and includes any person w'hich con¬ 
trols. is controlled by, or is under 
common control with such person. 

“Total energy consumption” means 
the sum of the Btu content of all 
energy sources consumed in manufac¬ 
turing within the United States in cal¬ 
endar year 1977 in a major energy-con¬ 
suming industry, as determined in ac¬ 
cordance with the instructions pro¬ 
vided in II.D.l of this notice. This 
should include all purchased electric¬ 
ity and fuels as well as fuels obtained 
from sources owned by a corporation. 

“Control” for purposes of this notice 
means the ability to direct or cause 
the direction of the management and 
policies of the corporation. Whether 
control is present involves a question 
of fact to be determined from such cri¬ 
teria as degree of ownership (especial¬ 
ly of voting shares), contractual ar¬ 
rangements. and other means of influ¬ 
ence. such as the ability to appoint a 
majority of a company’s board of di¬ 
rectors, whether by sufficient stock 
ownership or other means. 

“United States” means each of the 
several States, the District of Colum¬ 
bia, the Commonwealth of Puerto 
Rico, and any territory or possession 
of the United States. 

C. Information To Be FilecL Corpo¬ 
rations which must file a report with 
DOE shall submit the following infor¬ 
mation to the address specified in this 
notice certified by the Chief Executive 
Officer or such other officer as may be 
responsible for energy matters: 

(1) The name, title, address and 
phone number of the individual re¬ 
sponsible for reporting energy data for 
the corporation and of the energy con¬ 
servation coordinator, if any; 

(2) The Internal Revenue Service 
“Employer Identification Number” 

*(EIN) for the corporation; and 

(3) A statement as follows and the 
date of submission: 


(name of corporation) 

consumed at least one trillion Btu’s of 
energy in calendar year 1977 in 

SIC(s)-. as determined according 

to instructions contained in "Requirement 
for Certain Corporations to File Informa¬ 
tion on Energy Consumption for Identifica¬ 
tion,” (43 FR-), 


(date of publication) 

Excluding petroleum, natural gas and their 
derivatives used as feedstocks. 


(name of corporation) 


consumed at least one trillion Btu’s of 
energy' in calendar year 1977 in 
SlC(s)-. I certify that all the in¬ 

formation in this report is true and accurate 
to the best of my knowledge. 

Section 1001 of Title 18, U.S. Code, 
makes it a crime for any person know¬ 
ingly and willfully to make to any de¬ 
partment or agency of the United 
States any false, fictitious, or fraudu¬ 
lent statements or representations as 
to any matter within its jurisdiction. 

D. Instructions.— 1. Determining 
Total Energy Consumption. Include 
energy used for: 

(a) . Direct manufacturing oper¬ 
ations. 

(b) . Thermal self-generation of elec¬ 
tricity. 

(c) . Heating, ventilating and air con¬ 
ditioning of manufacturing buildings 
and plant offices plus manufacturing 
services such as shops, cafeteria, other 
plant personnel services, and plant 
chemical and analytical laboratories. 

(d) . In-plant transportation, such as 
lifttrucks, conveyors, cranes, and rail¬ 
roads. 

(e) . Transportation to manufactur¬ 
ing facilities from mining operations 
owned by the manufacturer. (The 
transportation could be by conveyors, 
trucks or by rail. Mineral preparation 
such as crushing, screening and con¬ 
centrating of ores is not to be includ¬ 
ed, per SIC definitions.) 

(f) . Raw material storage. 

(g) . Services for finished product 
warehouses within a plant fence if di¬ 
rectly related to manufacturing oper¬ 
ations. 

(h) . Petroleum, natural gas and their 
derivatives used as feedstocks. 

Exclude energy used for the follow 
ing where such use is metered sepa 
rately or can otherwise be identified: 

(a) . All uses of electricity self -gener¬ 
ated by thermal. 

(b) . Services for corporate and divi¬ 
sional offices. 

(c) . Services for basic research. 

(d) . Services for regional distribution 
centers. 

(e) . Fuel for corporate aircraft, sales¬ 
men’s cars and over-the-highway 
trucks. 

(f) . By-product fuels sold and 
shipped or stored for sale. 

(g) . Facility start-up energy (to point 
of commercial-quality production). 

(h) . Waste used as fuel. 

(i) . Transport of intermediate prod¬ 
uct to another producer for finishing 
within the same two-digit industry. 

(j) . Fuels received for storage for 
later disposition. 

To avoid double-counting in the case 
of thermally self-generated electricity, 
a corporation’s electricity consump¬ 
tion should be comprised only of pur¬ 
chased electricity and self -gene rated 


FEDERAL REGISTER, VOL 44, NO. 5—MONDAY, JANUARY 8, 1979 
































NOTICES 


1773 


hydropower. For example, where a 
corporation consumes coal iir its own 
thermal generation of electricity, the 
Btu’s of the coal, but not the Btu's of 
the electricity when used, should be 
counted. 

Where a corporation consumes 
energy in one major energy-consuming 
industry for purposes of manufactur¬ 
ing an end product in another major 
energy-consuming industry, the corpo¬ 
ration must separately compute total 
energy consumption in each major 
energy-consuming industry. For exam¬ 
ple, where a corporation produces 
steel for use in manufacturing trans¬ 
portation equipment, it should include 
the energy consumed in producing the 
steel in its total energy consumption 
in SIC 33, rather than in its total 
energy consumption in SIC 37. These 
instructions apply to all corporations 
filing pursuant to this notice, notwith¬ 
standing any instructions for comput¬ 
ing total energy consumption for pur¬ 
poses of current industrial reporting. 

2. Conversion Factors. Where an 
energy source was purchased accord¬ 
ing to, or with knowledge of, its actual 
Btu content, and such Btu content can 
be documented, compute energy con¬ 
sumption by reference to the actual 
Btu content. Where the energy source 
was not purchased according to, or 
with knowledge of. its actual Btu con¬ 
tent and in the case of electricity, use 
the following conversion factors: 

Energy source ConI'emon factor 

(Btu‘s/mergy unit) 

Electricity.*... 3.412/Kwh. 

Natural gas. 1.02l/cu. ft. 

Bituminous coal.—. 22.565,000/short ton. 

Anthracite. 25.400.000/short ton. 

Coke.. 2fl.000.000/short ton. 

Ethane. . . 3.082.380/bbl. 

Propane. 3.847.800/bbl. 

IPO...... 4.011.000/bbl. 

Natural gasoline.. 4. 820.000/bbl. 

Caroline (Including aviation) 5.248.000/bbl. 

Special naphtha.. 5.248.000/bbl. 

Kerosene______ 5.870.000/bbl. 

Distillate fuel oil (including 555.825.000/bb! 

diesel). 

Still - 6.000.000/bbl. 

fYtrolum coke.. 6.024.000/bbl. 

Residual fuel oil__ 6.287.000/bbl. 

Crude oU... 5.800.000/bbl. 

Other energy types...... (to be determined by 

carlorimetrlc 

measurement or 

engineering 

standard as 

appropriate 

consuming 

corporations.) 

3. Treatment of Joint Ventures. 
Where a corporation controls, is con¬ 
trolled by or a is under common con¬ 
trol with another corporation, the cor- 
portion which is required to file is the 
ultimate parent corporation Control of 
a corporation means the ability to 
direct or cause the direction of the 
management and policies of the corpo¬ 
ration. The ^identification of a con¬ 
trolling or ultimate parent corporation 
is a question of fact to be determined 
from such criteria as degree of owner¬ 


ship (especially of voting shares), con¬ 
tractual arrangements, and other 
means of influence. Facts establishing 
the ability to appoint a majority of a 
company's board of directors, whether 
by sufficient stock ownership or other 
means, are especially important to the 
determination of control. 

In the case of a joint venture, there 
is no single parent corporation. How¬ 
ever, where one of the corporations 
which owns the joint venture exercise 
control, as determined by the criteria 
listed above, that corporation alone is 
the ultimate parent corporation and is 
responsible for reporting the entire 
amount of energy consumed by the 
Joint venture. Only where an examina¬ 
tion of the facts by DOE indicates 
that more than one parent actually 
exercises control will control be con¬ 
sidered to be vested in more than one 
ultimate parent. In this single case, 
each joint venturer should include an 
equal percentage of the energy con¬ 
sumed by the joint venture in its 
energy consumption report. Any cor¬ 
poration which determines, based on 
the definition of “corporation” given 
above, to include less than the entire 
amount of energy consumed by a joint 
venture should indicate that fact in its 
report to DOE by providing the names 
of any joint ventures whose energy 
consumption is included in the report 
and listing the names of the other 
joint ventureres to each joint venture, 
and should be prepared to supply to 
DOE the following documentation: 

(1) A copy of the provisions of the 
joint venture agreement pertinent to 
the direction and management of the 
joint venture, as well as a copy of all 
other material pertinent to the direc¬ 
tion and management of the joint ven¬ 
ture. accompanied by a certification 
by a duly authorized officer of the cor¬ 
poration that the same are true and 
correct copies and were in full force 
and effect during 1977 and are in full 
force and effect at the date of certifi¬ 
cation, and 

(2) A certification by the chief ex¬ 
ecutive officer or person submitting in- 
formaion pursuant to this notice (see 
II.C) for the corporation that the cor¬ 
poration does not possess, directly, or 
indirectly, the power to direct or cause 
the direction of the management and 
policies of the joint venture whether 
through the ownership of. voting 
shares, by contract or otherwise. 

4. Retention of Data. All data used in 
determining total energy consumption 
in 1977 for the requirements of this 
filing requirement should be retained 
by the corporation for at least two 
years, even if such consumption is de¬ 
termined to be less than one trillion 
Btu's. This will facilitate any verifica¬ 
tion of the accuracy of the data by 
DOE. 


5. Confidential Information. A cor¬ 
poration which believes (1) that any 
information provided to DOE in its re¬ 
sponse is a trade secret or commercial 
or financial information that is privi¬ 
leged or confidential within the mean¬ 
ing of the Freedom of Information Act 
(FOIA) exemption in 5 U.S.C. 
552(b)(4), and (2) that disclosure of 
this information would cause signifi¬ 
cant competitive damage to it must so 
inform DOE. Each corporation making 
such a claim should submit with its 
report a detailed item-by-item expla¬ 
nation of whether the information is 
customarily treated as confidential by 
the corporation and industry and a de¬ 
tailed explanation of the anticipated 
competitive damage which would 
result from public disclosure. This de¬ 
tailed statement, rather then general 
statements that an item is confiden¬ 
tial, is needed by DOE to determine 
whether the item may be exempt from 
release under the FOIA. DOE retains 
the right to make its own determina¬ 
tion regarding any claim of confiden¬ 
tiality. Prior to disclosing any informa¬ 
tion contained in the response which 
the DOE determines is not informa¬ 
tion described in 5 U.S.C. 552(bX4). 
DOE will notify any corporation 
which provided information and which 
has claimed that the information is 
privileged or confidential under 5 
U.S.C. 552(bX4) of Its determination 
to release such information, at least 
five days prior to the proposed release 
of the information. 

6. Filing Address and Date. All re¬ 
ports must be received by DOE by 
January 29. 1979 at the following ad¬ 
dress: 

Office of Industrial Applications and 
Commercialization, Office of the As¬ 
sistant Secretary, Conservation and 
Solar Applications, U.S. Department 
of Energy, 666 11th Street, N.W., Suite 
735, Washington, D.C. 20545. 

Authority To Collect Data 

The requirement for corporations to 
provide the information requested In 
this filing requirement is based on Sec¬ 
tion 373 of the EPCA, as amended by 
Section 601 of the NTECPA; Section 
376(b) of the EPCA. as amended by 
Section 461 of the NECPA. Section 
5(b)(7) and 13(b) of the Federal 
Energy Administration Act of 1974, as 
amended (15 U.S.C. 772); and Section 
461 of the NECPA. 

(Energy Policy and Conservation Act (Pub. 
L. 94-163). as amended by the National 
Energy Conservation Policy Act (Pub. L. 95- 
619): Federal Energy Administration Act of 
1974 (Pub. I*. 93-275), as amended; E.O. 
11790 (39 F.R. 23185); The Department of 
Energy Organization Act (Pub. L. 95-91); 
E.O. 12009 (42 F.R. 46267). 
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Issued in Washington, D.C., January 
4. 1979. 

Omi Walden, 
Assistant Secretary , 
Conservation and Solar Applications. 

[FR Doc. 79-713 Filed 1-4-79; 1:54 pm] 


[6740-02-M] 

Federal Energy Regulatory Commission 
[Docket No. RA79-4] 

ARIZONA FUELS CORP. 

Filing of Petition for Review Under 42 U.S.C 
7194 

December 26, 1978. 

Take notice that Arizona Fuels Cor¬ 
poration (Arizona) on November 27, 
1978 filed a Petition for Review under 
42 U.S.C. § 7194(b) (1977 Supp.) from 
an order of Secretary of Energy, 
issued on October 26. 1978. denying in 
part, Arizona’s application for excep¬ 
tion relief. 

Copies of the petition for review 
have been served on the Secretary. De¬ 
partment of Energy, and all partici¬ 
pants in prior proceedings before the 
Secretary. 

Any person desiring to be heard with 
reference to such filing should on or 
before January 8, 1979 file a petition 
to intervene with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. in accordance with the Commis¬ 
sion's rules of practice and procedure 
(18 CFR 1.8). Any person wishing to 
become a party or to participate as a 
party must file a petition to intervene. 
Copies of the petition for review are 
on file with the Commission and are 
available for public inspection at 
Room 1000. 825 North Capitol St., 
N.E., Washington, D.C. 20426. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-606 Filed 1-5-79; 8:45 am] 


[6740-02-M] 

(Docket No. RI76-129) 

BYRON OIL INDUSTRIES, INC. 

Order Accepting Settlement Agreement and 
Granting Special Relief 

December 29, 1978. 

On May 26, 1976 Byron Oil Indus¬ 
tries, Inc. (Byron) filed a petition for 
special relief in the above-captioned 
docket pursuant to Section 1.7 of the 
Commission’s Rules of Practice and 
Procedure and Section 2.56a(g) of the 


Commission's General Policy and In¬ 
terpretations * 1 for the sale of natural 
gas from the Wattenberg Field, Adams 
and Weld Counties, Colorado to 
Northern Natural Gas Company 
(Northern) which is being resold and 
delivered to Panhandle Eastern Pipe¬ 
line Company (Panhandle). Byron, a 
small producer, is selling this gas pur¬ 
suant to a certificate granted in 
Docket No. CS76-49. 

Procedural History 

Byron’s special relief peition was no¬ 
ticed on June 8. 1976 and on June 17, 
1976. Northern filed a Petition to in¬ 
tervene requesting that a formal hear¬ 
ing be held on the matter. An untime¬ 
ly petition to intervene was filed by 
Panhandle on June 28, 1978. Both 
Northern and Panhandle were permit¬ 
ted to intervene. 

An order setting the matter for 
hearing and granting interventions 
was issued on December 27, 1976; 
direct evidence was filed by both 
Byron and Staff, and the hearing was 
held on September 29. 1977. Supple¬ 
mental evidence was filed by both 
Byron and Staff; the hearing was re¬ 
convened on December 14, 1977, and 
concluded on December 15, 1977. 

Following extensive settlement nego¬ 
tiations, a settlement agreement was 
certified to the Commission on Febru¬ 
ary 1, 1978 by Presiding Administra¬ 
tive Law Judge Ellis. A notice of certi¬ 
fication of settlement agreement was 
issued by the Commission on February 
8, 1978. comments in support of the 
proposed settlement agreement were 
filed by Byron on February 21, 1978 
and by Commission Staff on February 
23, 1978. 

Settlement Proposal 

The settlement proposal set a rate of 
$2.10 per Mcf for the sale of gas to 
Northern. This rate is based on 
Byron’s out-of-pocket costs and would 
apply to all gas sold from all existing 
wells, and from any and all future 
wells which may be drilled on acreage 
or gas producing formations which 
now or hereafter may be dedicated to 
the gas sales contract dated June 25, 
1975 bewteen Byron and Northern. 

Staff Analysis 

Based upon a thorough out-of- 
pocket cost study, Staff concluded 
that a fixed rate of $2.10 per Mcf at 


•This proceeding was commenced before 
the FPC. By the joint regulation of October 

1. 1977 (10 CFR 100.1), it was transferred to 
the FERC. The term “ Commission* \ when 
used in the context of action taken prior to 
October 1. 1977, refers to the FPC; when 
used otherwise, the reference is to the 
FERC. 


14.73 psia was just and reasonable 
under the Natural Gas Act. 1 

Staff is of the opinon that the rate 
of $2.10 per Mcf at 14.73 psia is cost 
supported, and that it is in the public 
interest to grant this special relief pe¬ 
tition. 

Upon consideration of the data sub¬ 
mitted and Staff’s analysis thereof, we 
conclude that the settlement should 
be accepted. 

The Commission finds: The proposal 
settlement rate is just and reasonable 
under the Natural Gas Act and there¬ 
fore the collection thereof by Byron is 
permissible pursuant to Section 
104(b)(2) of the Natural Gas Policy 
Act of 1978. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

Appendix A .—Staff Analysis. Byron Oil In¬ 
dustries, Inc., Docket No. RI76-129, Out- 
of Pocket Costs 


Line No. and Item 

Amount 

Gross 

Net» 

(a) 

(b) 

(C) 


Out-of-pocket Cost of Production Based on 14 
Representative Wells Without Rework 


1. Remaining Recoverable 
Reserves 

2. Gas (Mcf).. 138.110 99.439 

3. Cost of Production 

4. Out-of pocket operating 

expense ~.... $435,764 $200,451 

5. Regulatory expense.—............... 109 


6. Total Cost of Production—.......... $200,551 

7. Unit Cost U/Mcf) V..-. 201 68 


Average Cost of Rework Over project Reserves 


8. Total Estimated 
Recoverable Reserves 
9 14 Representative Weils 

(Mcf)...-i. 138.110 99.439 

10. 15 Reworks. *285.000 205.200 

11. 23 Other Existing Weils 

Currently Producing. *803,246 578.337 

12. 139 Proposed New Wells. *6.472.535 4.660.225 


13. Total Reserves (Mcf).. 5.543.201 

14. Estimated Rework Cost..... $975,000 $448,600 

15. Unit Cost U/Mcf) •..._.. 809 

16. Total Unit Cost U/Mcf) *- 209.77 


•Column (b) times 72% net working interest for re¬ 
serves or 46% allocated to gas for costs, based on a 
modified Btu method of allocation. 

’Line 6 divided by line 2. 

’Based on 19.000 Mcf/rework. 

* Based on 46.565 Mcf/well less 25% depletion for 
past production. 

•Based on 46.565 Mcf/well. 

•Line 14 divided by line 13. 

’Line 7 plus line 15. 

(FR Doc. 79-591 Piled 1-5-79; 8:45 ami 


*See attached Appendix A. 
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16740-02-M] 

[Docket No. ER79-1061 

CENTRAL MAINE POWER CO. 
Proposed Tariff Change 

December 28. 1978. 

Take notice that on December 14. 
1978 Central Maine Power Company 
(Central Maine) tendered for filing an 
initial rate schedule which provides 
for certain limited transmission serv¬ 
ices associated with the receipt of 
joint ownership entitlements in the 
William P. Wyman Unit No. 4. a steam 
electric generating unit located at a 
site on Cousins Island in the Town of 
Yarmouth. Cumberland County. 
Maine. 

Central Maine requests waiver of the 
Commission’s notice requirements to 
allow an effective date of December 1. 
1978. 

Copies of the filing, according to 
Central Maine have been served upon: 

Bangor Hydro-Electric Company 

Maine Public Service Company 

Boston Edison Company 

Fitchburg Gas and Electric Light Co. 

Montaup Electric Company 

New England Power Company 

New Bedford Gas and Edison Light Co. 

Newport Electric Corporation 

Public Service Company of New Hampshire 

Cent ral Vermont Public Service Corp. 

Green Mountain Power Corp. 

Massachusetts Municipal Wholesale Electric 

CO. 

Village of Lyndonvllle Electric Department 
Maine Public Utilities Commission 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the* Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street. 
N.E.. Washington. D.C. 20426. in ac¬ 
cordance with Sections 1.8 and i.10 of 
the Commission’s rules of Practice and 
Procedure (18 CFR 1.8. 1.10). All such 
petitions or protests should be filed on 
or before January 4, 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

IFR Doc. 79 598 Filed 1-5-79: 8:45 am] 


[ 6740-02-M] 

tDocket No. HP72-1341 

EASTERN SHORE NATURAL GAS CO. 

Purchased Gat Cost Adjustment to Rates and 
Charges 

December 27. 1978. 
Take notice that Eastern Shore Nat¬ 
ural Gas Company (Eastern Shore) on 
December 15. 1978, tendered for filing 
the following revised tariff sheets: 

To Be Effective, March 3, 1977 

Revised Substitute Forty-First 
Revised Sheet No. 3A 

To Be Effective, May I, 1977 

Second Revised Substitute 
Forty First Revised Sheet No. 3A 

To Be Effective , June 1, 1977 

Third Revised Substitute 
Forty-First Revised Sheet No. 3A 

To Be Effective. July 1 , 1977 

Fourth Revised Substitute 
Forty-First Revised Sheet No. 3A 

7*o Be Effective , September 1. 1$77 

Fifth Revised Substitute 
Forty-First Revised Sheet No. 3A 

To Be Effective, September 2. 1977 

Sixth Revised Substitute 
Forty-First Revised Sheet No. 3A 

To Be Effective, December 1, 1977 

Seventh Revised Substitute 
Forty-First Revised Sheet No. 3A 

The revised tariff sheets track a sim¬ 
ilar filing by Eastern Shore's sole sup¬ 
plier, Transcontinental Gas Pipe Line 
Corporation. Eastern Shore states 
that a copy of this filing has been 
served upon its customers and the ap¬ 
propriate state regulatory commis¬ 
sions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion. 825 North Capitol Street NE.. 
Washington. D.C. 20426. in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission's Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 5. 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb. 

Secretary. 

(FR Doc. 79-592 Filed 1-5-79: 8:45 ami 


[6740-02-M] 

(Docket No. RP79-12] 

EL PASO NATURAL GAS CO. 

Or dor Accepting tor Filing and Suspending 

Proposed Tariff Sheet, Granting Waiver, and 

Establishing Procedures 

December 28, 1978. 

On November 30, 1978, El Paso Nat¬ 
ural Gas Company (El Paso) tendered 
for filing revised tariff sheets 1 pro¬ 
posed to be effective January 1. 1979, 
which would increase its annual juris¬ 
dictional revenues by $167,875,256 or 
about 13% above its presently effective 
base tariff rates. 

Public notice of El Paso’s filing was 
issued on December 7, 1978, providing 
for protests or petitions to intervene 
to be filed on or before December 22, 
1978. 

El Paso proposes an 11.64 percent 
overall rate of return, and states that 
the increased rates are necessary to re¬ 
cover increased costs in virtually all 
aspects of El Paso’s pipeline system 
operations. The filed rates also reflect 
increases in gas well royalty and pro¬ 
duction tax expenses which El Paso 
expects to incur as a result of an in¬ 
crease in estimated volumes of pro¬ 
duced gas and an increase in natural 
gas prices resulting from enactment of 
the Natural Gas Policy Act of 1978. 

El Paso requests waiver of Section 
154.63(eX2)(ii) of the Commission’s 
Regulations to permit the inclusion in 
its proposed rates of costs and gas vol¬ 
umes associated with uncertificated 
facilities. In addition. El Paso requests 
waiver of Section 154.63(e)(2)(i) of the 
Commission’s Regulations to permit 
the inclusion of costs resulting from a 
contractual increase in overriding roy¬ 
alty payments which will occur on 
June 1, 1979. one day past the pre¬ 
scribed adjustment period. 

Based upon a review of El Paso’s 
filing, the Commission finds that the 
proposed general rate increase lias not 
been shown to be just and reasonable, 
and may be unjust, unreasonable and 
unduly discriminatory, or otherwise 
unlawful. Accordingly, the Commis¬ 
sion shall accept El Paso’s revised 
tariff sheets for filing, suspend their 
use for five months until June 1. 1979, 
subject to refund and the conditions 
set forth below, and set the matter for 
hearing. 

El Paso’s cost of service includes 
costs associated with facilities which 


'Twenty-fourth Revised Sheet No. 3-B. 
First Substitute Sixth Revised Sheet No. 
63-C.6, Third Revised Sheet No. 67-B to 
Original Volume No. 1. and Fourteenth Re¬ 
vised Sheet No. 1 -D. Seventh Revised Sheet 
No. 1-D.2. First Substitute Sixteenth Re¬ 
vised Sheet No. 1-C. Twelfth Revised Sheet 
No. 1-D and First Substitute Sixth Revised 
Sheet No. 7 MM.6 to Original Volume No. 
2A of El Paso's FERC Gas Tariff. 
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are uncertificated and not in service. 
Although El Paso anticipates that 
these facilities will be certificated and 
placed in service by the end of the test 
period. Section 154.63(e)(2Xii) of the 
Commission’s Regulations provides 
that test period adjustments for new 
facilities may be made only for those 
facilities that have been certificated 
by the filing date and will be in service 
by the end of the test period. The 
Commission shall grant waiver of this 
regulation and accept El Paso’s filing, 
upon condition that on or before May 
31, 1979 El Paso file revised tariff 
sheets reflecting elimination of costs 
associated with all facilities which 
have not been placed in service on 
that date. El Paso shall also reflect in 
those revised tariff sheets the actual 
balance of advance payments in Ac¬ 
count 166 at the end of the test period, 
provided that the inclusion of a higher 
advance payments balance shall not be 
permitted to increase the level of the 
original suspended rates. In addition, 
El Paso shall reflect the effective GRI 
Funding Unit on the effective date of 
the increased rates and any resulting 
reduction in Research, Development 
and Demonstration costs required by 
Opinion No. 30. Waiver of Section 
154.63(e)(2)(H) is granted upon condi¬ 
tion that El Paso shall not be permit¬ 
ted to make offsetting adjustments to 
the suspended rates prior to hearing, 
except for those adjustments made 
pursuant to commission approved 
tracking provisions, those adjustments 
required by this order, and those re¬ 
quired by other Commission orders. 

El Paso’s filing also reflects costs as¬ 
sociated with a contractual Increase in 
special overriding royalty payments, 
effective June 1, 1979. The effective 
date of this increase is one day past 
the nine month adjustment period 
prescribed by Section 154.63(e)(2)(i) of 
the Commission’s Regulations. Howev¬ 
er, we shall grant waiver of this regu¬ 
lation to permit El Paso to include 
these «osts in its filing subject to the 
condition that El Paso file revised 
tariff sheets reflecting the actual level 
of production taxes and royalty costs 
being incurred as of June 1, 1979, pro¬ 
vided that El Paso shall not be permit¬ 
ted to increase the level of its original¬ 
ly suspended rates as a result of El 
Paso reflecting a higher level of pro¬ 
duction taxes and royalty costs in its 
rates. The waiver is also granted upon 
condition that El Paso not be permit¬ 
ted to make offsetting adjustments, as 
discussed earlier in the order with re¬ 
spect to uncertificated facilities. 

On June 3, 1977, the Commission in¬ 
stituted a show cause proceeding in 
Docket Nos. CP74-314. et aL, to deter¬ 
mine the question of the Commission’s 
jurisdiction over the owners of the 
special overriding royalty interests. 
The outcome of this proceeding may 


directly affect the level of payments 
which El Paso is required to make to 
the special overriding royalty interest 
owners. Accordingly the inclusion of 
special overriding royalty costs in El 
Paso’s filing shall also be conditioned 
on the final resolution of the proceed¬ 
ings in Docket Nos. CP74-314, et aL 

El Paso has also submitted with the 
instant filing pro forma tariff sheets 
which set forth certain permanent 
modifications to the Purchased Gas 
Cost Adjustment Provision of its 
Tariff.* The question of permitting 
these tariff sheets to become effective 
prospectively shall be an issue in this 
proceeding. 

The Commission orders: 

(A) Pursuant to the authority of the 
Natural Gas Act. particularly sections 
4, 5. 8, and 15 thereof, and the Com¬ 
mission’s rules and regulations, a 
public hearing shall be held concern¬ 
ing the lawfulness of the increased 
rates proposed by El Paso. 

(B) Pending hearing and decision, 
and subject to the conditions of Order¬ 
ing Paragraphs (C), (E), and (F) below, 
El Paso’s proposed tariff sheets are ac¬ 
cepted for filing and suspended for 
five months until June 1, 1979, when 
they may become effective subject to 
refund, in the manner prescribed by 
the Natural Gas Act. 

(C) El Paso shall file substitute re¬ 
vised tariff sheets to become effective 
subject to refund as of June 1, 1979, 
reflecting (1) the elimination of costs 
associated with facilities which are not 
in service by May 31, 1979, pursuant to 
the requirements of 18 C.F.R. 
154.63(e)(2)(H) and subject to condi¬ 
tion that El Paso shall not be permit¬ 
ted to make offsetting adjustments to 
the suspended rates prior to hearing, 
except for those adjustments made 
pursuant to Commission approved 
tracking provisions, those adjustments 
required by this order, and those re¬ 
quired by other Commission orders; 
(2) the actual balance of advance pay¬ 
ments in Account 166 outstanding as 
of May 31, 1979. and subject to condi¬ 
tion that inclusion of a higher overall 
advance payments balance shall not be 
permitted to increase the level of the 
original suspended rates; (3) the actual 
production tax and royalty costs as of 
June 1, 1979. provided that, El Paso 
shall not be permitted to increase the 
level of its original suspended rates as 
a result of El Paso reflecting a higher 
level of production tax and royalty 
costs in its rates and provided further 
that El Paso may not make offsetting 
adjustments except those described in 
condition (1) above in Ordering Para¬ 
graph (C); and (4) the effective GRI 


’Third Revised Sheet No. 67-B to Original 
Volume No. 1 of El Paso’s FERC Gas Tariff. 
El Paso requests that this sheet not be 
made effective until after a Commission 
order approving the sheet. 


Funding Unit as of June 1, 1979 and 
any resulting reduction in Research, 
Development and Demonstration costs 
required by Order Nos. 30 and 30-A. 

(D) Waiver of Section 154.63(e)(2)(i) 
and Section 154.63(e)(2)(H) is granted 
to the extent necessary to effectuate 
the conditions contained in Ordering 
Paragraph (C) above. 

(E) The portion of the rate increase 
associated with special overriding roy¬ 
alty costs shall be made effective sub¬ 
ject to the final resolution of the show 
cause proceedings in Docket Nos. 
CP74-314, et aL 

(F) The question of allowing pros¬ 
pective effect to Third Revised Sheet 
No. 67-B to Original Volume No. 1 of 
El Paso’s tariff shall be an issue in this 
proceeding. 

(G) The Commission Staff shall pre¬ 
pare and serve top sheets on all parties 
on or before April 2, 1979. 

(H) A Presiding Administrative Law 
Judge, to be designated by the Chief 
Administrative Law Judge for that 
purpose (18 C.F.R. 3.5(d)), shall con¬ 
vene a settlement conference in this 
proceeding to be held within 10 days 
after the service of top sheets by the 
Staff, in a hearing or conference room 
of the Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
N.E., Washington, D.C. 20426. The 
Presiding Administrative Law Judge is 
authorized to establish such further 
procedural dates as may be necessary, 
and to rule upon all motions (except 
motions to consolidate, sever, or dis¬ 
miss), as provided for in the rules of 
practice and procedure. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 79-599 Filed 1-5-79: 8:45 am) 


[6740-02-M] 

[Docket No. RP76-148 (PGA79-1)] 

GAS GATHERING CORP. 

Filing of Corrected Rate Increase Under 
Purchased Go* Adjustment Provision 

December 27, 1978. 

Take notice that Gas Gathering Cor¬ 
poration (GGC), on December 15, 
1978, tendered for filing a further cor¬ 
rection to the proposed rate increase 
under the purchased gas cost adjust¬ 
ment (PGA) provision in GGC’s 
F.E.R.C. Gas Tariff. This proposed 
rate increase was tendered for filing 
on November 9, 1978 and corrected by 
a filing made on November 28, 1978. 
The further correction consists of 
Second Substitute Third Revised 
Sheet No. 8 of 8. Supplement No. 24 to 
Rate Schedule No. 2 of GGC s 
F.E.R.C. Gas Tariff and a revised sup¬ 
porting exhibit. GGC states that the 
purpose of this filing is to include in 
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its current cost adjustment actual cost 
increases as of January 1. 1979 author¬ 
ized by the Natural Gas Policy Act of 
1978. GGC further requests that 
waiver of the Commission’s regula¬ 
tions and the notice provision of 
GGC’s PGA tariff be granted to 
permit the corrected tariff sheet to be 
made effective on January 1, 1979 in 
substitution for the corresponding 
sheet tendered on November 9, 1978. 

GGC states that a copy of the filing 
has been serv ed upon Transco. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion. 825 North Capitol Street. N.E.. 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 5. 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-593 Filed 1-5-79: 8:45 am] 


[6740-02-M] 

[Docket Nos. RP79-10 and RP79-131 

GREAT LAKES GAS TRANSMISSION 

Order Accepting for Filing and Suspending 
Rate Increase Subject to Conditions and Re¬ 
jecting Interim Rate Proposal 

December 28. 1978. 
On November 30, 1978 Great lakes 
Gas Transmission Company (Great 
Lakes) filed revised tariff sheets 1 in 
Docket No. RP79-10, which reflect an 
annual revenue increase of 
$17,108,254. The increased rates are 
based upon actual costs for the twelve 
months ending July 31, 1978, as ad¬ 
justed for known and measurable 
changes in costs which are expected to 
be incurred by April 30, 1979, which is 
the end of the test period. Great Lakes 
proposes January 1. 1979 as the date 
upon w'hich these rates are to become 
effective. 

This proposed rate increase is based 
upon estimated jurisdictional sales 
and transportation volumes of 
461,116,000 Mcf, which would provide 


'Seventh Revised Sheet No. 4 and Thirti¬ 
eth Revised Sheet No. 57 to First Revised 
Volume No. 1: Thirteenth Revised sheet No. 
53, Fourth Revised Sheet No. 77; Eighth Re¬ 
vised Sheet No. 77. and Eighth revised 
Sheet No. 151 to Original Volume No. 2. 


an increase of 5.43% over the revenues 
generated at the underlying rates. 
Great Lakes contends that the in¬ 
crease in rates is necessary to recover 
increased costs resulting from in¬ 
creased operating expenses, depreci¬ 
ation expenses and taxes, and further 
claims an increased rate of return of 
11 . 01 %. 

Great Lakes also filed in docket No. 
RP79-13 a revised tariff sheet 2 reflect¬ 
ing an increased rate for the transpor¬ 
tation service for Michigan Wisconsin 
Pipe Line Company (Michigan-Wis- 
consin) under Great Lakes’ T-6 Rate 
Schedule. This revised tariff sheet 
which was filed November 30, 1978 
proposes an effective date of Decem¬ 
ber 1, 1978 for an interim period, to 
terminate on the effective date of the 
proposed rate for this transportation 
service proposed in Docket No. RP79- 
10. Great Lakes proposes this Decem¬ 
ber 1, 1978 effective date to operate 
immediately and without suspension, 
in the event the filing in Docket No. 
RP79-10 is accepted and suspended. 

Great lakes has filed an incremental 
cost of service in support of the inter¬ 
im rate proposed in Docket No. RP79- 
13. which applies solely to the addi¬ 
tional facilities to be constructed and 
operated pursuant to the certificatee 
granted by the Commission at Docket 
No. CP74-317. These transportation- 
related facilities are intended to affect 
only the T-6 Rate Schedule. However, 
Great Lakes’ system is fully integrated 
and operates as a total unit. The reli¬ 
ability and usefulness of any study 
purporting to identify specific facili¬ 
ties within this system for specific 
services has not been demonstrated by 
Great Lakes. Additionally, the cost of 
service study submitted by Great 
Lakes is similar to that set forth in a 
prior rate filing at Docket No. RP78- 
92 made pursuant to Section 4(d) of 
the Natural Gas Act, which was reject¬ 
ed for failure to comply with Section 
154.63 of the Regulations. 3 

In the alternative, the filing by 
Great Lakes in Docket No. RP79-13, 
can be viewed as essentially a request 
by Great Lakes for a shortened sus¬ 
pension period for that portion of its 
rate increase application filed in 
Docket No. RP79-10 related to the 
transportation service for Michigan- 
Wisconsin. 

Based upon a review of Great Lakes’ 
filing in Docket No. RP79-13, the 
Commission finds that the proposed 
interim rate made specifically applica¬ 
ble to the T-6 Rate Schedule for 
transportation service to Michigan- 
Wisconsin, is not supported by appro¬ 


1 Seventh Revised Sheet No. 151 to FERC 
Gas Tariff, Original Volume No. 2. 

’Rejection was by the Director of the 
Office of Pipeline and Producer Regulation 
pursuant to delegation of authority set 
forth in the FERC order Issued on August 

14. 1978. in Docket No. RM78-19. 


priate cost and revenue data as re¬ 
quired by Section 154.63 of the Regu¬ 
lations. Furthermore, if this filing is 
viewed as a request to grant a short¬ 
ened suspension period for that por¬ 
tion of the filing in Docket No. RP79- 
10 governing the T-6 service, we find 
good cause has not been shown to 
grant such request. Accordingly, the 
Seventh Revised Sheet No. 151 filed in 
Docket No. RP79-13 shall be rejected. 

This Commission further determines 
that the revised tariff sheets filed by 
Great Lakes in Docket No. RP79-10 
have not been shown to be just and 
reasonable, and may be unjust, unrea¬ 
sonable. and unduly discriminatory, or 
otherwise unlawful. Accordingly, the 
Commission shall accept Great Lakes’ 
proposed rate increase for filing, sus¬ 
pend its use for five months until June 
1, 1979, subject to refund and condi¬ 
tion. and set the matter for hearing. 

Great Lakes’ filing in Docket No. 
RP79-10 includes costs for facilities 
which were certificated in Docket No. 
CP74-317. which certificate was in 
effect on November 30 1978. These 
facilities have not. however, been 
placed in service. Therefore, in compli¬ 
ance with § 154.63(e)(2)(H) of the Reg¬ 
ulations. Great Lakes will be required 
to file revised tariff sheets as of April 
30. 1979 reflecting the elimination of 
costs associated with facilities not in 
service on April 30. 1979, the end of 
the test period, as hereinafter condi¬ 
tioned. 

The Commission orders: 

(A) Pursuant to the authority of the 
Natural Gas Act, particularly sections 
4. 5. 8 and 15 thereof, and the Com¬ 
mission’s rules and regulations, a 
public hearing shall be held concern¬ 
ing the lawfulness of the increased 
rates proposed by Great Lakes. 

(B) Pending hearing and decision, 
and subject to the conditions of Order¬ 
ing Paragraph (C) below. Great Lakes’ 
proposed Seventh Revised Sheet No. 4 
and Thirtieth Revised Sheet No. 57 to 
First Revised Volume No. 1. and its 
proposed Thirteenth Revised Sheet 
No. 53, Fourth Revised Sheet No. 77. 
Eighth Revised Sheet No. 151 to Origi¬ 
nal Volume No. 2 are accepted for 
filing and suspended for five months 
until June 1, 1979, when they may 
become effective subject to refund, in 
the manner prescribed by the Natural 
Gas Act. 

(C) Great Lakes shall file substitute 
revised tariff sheets as of April 30. 
1979, to become effective June 1. 1979. 
subject to refund, reflecting the elimi¬ 
nation of costs associated with facili¬ 
ties which are not in service by April 
30, 1979, pursuant to the requirements 
of 18 CFR 154.63(e)(2)(H) and subject 
to condition that Great Lakes shall 
not be permitted to make offsetting 
adjustments to the suspended rates 
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prior to hearing, except for those ad¬ 
justments made pursuant to Commis¬ 
sion approved tracking provisions, 
those adjustments required by this 
order, and those required by other 
Commission orders. 

(D) Great Lakes* proposed Seventh 
Revised Sheet No. 151 to its FERC 
Gas Tariff, Original Volume No. 2 
filed in Docket No. RP79-13 shall be 
rejected. 

(E) The Commission Staff shall pre¬ 
pare and serve top sheets on all parties 
on or before April 6, 1979. 

(F) A Presiding Administrative Law 
Judge for that purpose (18 CFR 
3.5(d)), shall convene a settlement con¬ 
ference in this proceeding to be held 
within 10 days after the sendee of top 
sheets by the Staff, in a hearing or 
conference room of the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washing¬ 
ton, D.C. 20426. The Presiding Admin¬ 
istrative Law Judge is authorized to es¬ 
tablish such further procedural dates 
as may be necessary, and to rule upon 
all motions (except motions to consoli¬ 
date, sever, or dismiss), as provided for 
in the rules of practice and procedure. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-600 Filed 1-5-79: 8:45 am] 


[6740-02-M] 

(Docket No. RP78 86] 

KASKASKIA GAS CO., ET AL, COMPLAINANT 

PETITIONERS V. TRUNKLINE GAS CO., RE¬ 
SPONDENT 

Amended Complaint ond Petition for Relief 

December 29. 1978. 

Take notice that on November 20, 
1978, Kaskaskia Gas Company, the 
Villages of Cisne, Louisville, and 
Wayne City, Illinois, and the Cities of 
Fairfield. McLeansboro, and Vienna, 
Illinois, complainant petitioners (peti¬ 
tioners) filed in Docket No. RP78-86 
an amendment to their petition filed, 
pursuant to the provisions of the Nat¬ 
ural Gas Act, on August 30, 1978, in 
said docket. 

The amended petition provides for a 
change in a portion of the relief re¬ 
quested by petitioners. It is requested 
that Trunkline be directed to amend 
Section 17.5(b)(2)(i) of its tariff to 
read "(i) In the case of a Small Gener¬ 
al Service Buyer which did not exceed 
its Contract Demand if such Buyer 
certifies that (a) it did not subsequent 
to January 1. 1975 attach or supply 
any new gas usage within Opinion No. 
467-B for Priorities 2 through 9 and 
(b) it did not subsequent to November 
1, 1976 supply during the billing 
month any gas for boiler fuel to a cus¬ 


tomer using 50 Mcf or more per day or 
for electric power generation.** 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street. NE., 
Washington, D.C. 20426. in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 23. 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 79-607 Filed 1-5-79: 8:45 am] 


[6740-02-M] 

(Docket No. EL79-1] 

METLAKATLA INDIAN COMMUNITY 
Petition far Declaratory Order 

December 28. 1978. 

Public notice is given that a petition 
for declaratory order was filed on Oc¬ 
tober 30, 1978, pursuant to Section 
1.7(c) of the Commission’s Regula¬ 
tions, 18 CFR 1.7(c) (1977), by the 
Metlakatla Indian Community (Com¬ 
munity) of the Annette Islands Re¬ 
serve, Alaska. Correspondence con¬ 
cerning the application should be ad¬ 
dressed to: Carol Herdon Israel, Esq., 
Fried, Frank, Harris, Shriver & Kem- 
pelman, 600 New Hampshire Avenue, 
N.W.. Washington, D.C. 20036. 

The Community requested that the 
Commission determine its jurisdiction 
over the hydroelectric facilities that 
the Community proposes to construct 
at Chester Lake on tribal lands within 
the Annette Islands Reserve, which 
was established by Congress in 1891. 
The Community also owns and oper¬ 
ates a hydroelectric facility at Purple 
Lake also located on tribal lands. The 
Community stated that no electricity 
would be sold in interstate or foreign 
commerce. The Community also 
stated that neither the lakes nor the 
stream where the project would be lo¬ 
cated has been or could be used for 
the transportation of goods in inter¬ 
state or foreign commerce. 

Anyone desiring to be heard or to 
make any protest about the petition 
should file a petition to intervene or a 
protest with the Federal Energy Regu¬ 
latory Commission, in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure, 18 


CFR*§ 1.8 or § 1.10 (1977). In determin¬ 
ing the appropriate action to take, the 
Commission will consider all protests 
filed, but a person who merely files a 
protest does not become a party to the 
proceeding. To become a party, or to 
participate in any hearing, a person 
must file a petition to intervene in ac¬ 
cordance with the Commission’s 
Rules. Any protest or petition to inter¬ 
vene must be filed on or before Febru¬ 
ary 5, 1979. The Commission’s address 
is: 825 N. Capitol Street, N.E., Wash¬ 
ington, D.C. 20426. 

The petition is on file with the Com¬ 
mission and is available for public in¬ 
spection. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 79-601 Filed 1-5-79; 8:45 am] 


[6740-02-M] 

(Docket No. CP76-448] 

NATIONAL FUEL GAS DISTRIBUTION CORP. 

Findings, Declaration of Exemption, and Order 
Requiring Application 

December 27, 1978. 

On July 19, 1976, * 1 National Fuel Gas 
Distribution Corporation (Applicant) 
filed in Docket No. CP76-448 an appli¬ 
cation, as amended December 1. 1977, 
pursuant to Section 1(c) of the Natu¬ 
ral Gas Act for exemption of certain 
of its facilities in New York and Penn¬ 
sylvania from the provisions of the 
Natural Gas Act, all as more fully set 
forth in the application. 

Applicant’s distribution system, 
which is made up of unconnected sub¬ 
systems, services approximately 11,800 
square miles in New York, Pennsylva¬ 
nia and Ohio. All of the natural gas 
Applicant sells in Ohio is distributed 
through a subsystem which crosses 
the Oliio-Pennsylvania line in or near 
Sharon, Ohio, and Sharon. Pennsylva¬ 
nia (the Sharon area). As with Appli¬ 
cant’s other subsystems, the Sharon 
area subsystem is not physically con¬ 
nected with Applicant s other facili¬ 
ties. The Sharon area subsystem is the 
only portion of Applicant’s system 
that crosses a state line. 

All the gas sold by Applicant in New 
York is received by Applicant in New 
York, and all of the gas sold by Appli¬ 
cant in Pennsylvania is received by 
Applicant in Pennsylvania. 

However, the gas sold in Ohio is re¬ 
ceived by Applicant in Pennsylvania. 
Since not all the gas received in Penn¬ 
sylvania is consumed within that state, 
it is evident that Applicant’s entire 
system does not meet the require¬ 
ments for an exemption from Commis- 


1 This proceeding was commenced before 
the FPC. By the Joint regulation of October 

1, 197 7 (10 CFR 1000.1). It was transferred 
to the FERC. 
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sion jurisdiction under Section 1(c) of 
the Natural Gas Act. 

Applicant only seeks an exemption 
for its New York and Pennsylvania 
facilities; it does not seek an exemp¬ 
tion under Section 1(c) for that por¬ 
tion of its distribution system located 
in the Sharon area. Without such an 
exemption, it is clear that the Sharon 
area subsystem must either be operat¬ 
ed under a certificate of public conven¬ 
ience and necessity issued pursuant to 
Section 7(c) of the Natural Gas Act, or 
within a service area determined pur¬ 
suant to Section 7(f) of the Act. 2 A 
Section 7(f) service area determination 
would allow Applicant, without fur¬ 
ther Commission approval, to enlarge 
or expand its facilities. 

After due notice by publication in 
the Federal Register on August 11. 
1976 (41 FR 33947), and due notice of 
the amendment of December 1, 1977, 
to the application by publication in 
the Federal Register on December 23, 
1977, (42 FR 624419), a notice of inter¬ 
vention w r as filed by the Public Service 
Commission of the State of New York 
on August 24, 1976. No further peti¬ 
tion to intervene, notice of interven¬ 
tion, or protest to the granting of this 
application has been filed. 

The Commission finds: (1) Appli¬ 
cant, a wholly owned subsidiary of Na¬ 
tional Fuel Gas Company, is a New 
York corporation authorized to do 
business in New York, Pennsylvania 
and Ohio. 

(2) The New York Public Service 
Commission and the Pennsylvania 
Public Utilities Commission have certi¬ 
fied that they have and are exercising 
authority over the rates, services, and 
facilities of Applicant in their respec¬ 
tive jurisdictions. 

(3) Applicant’s New York and Penn¬ 
sylvania distribution system, except 
for that portion serving the Sharon 
area, qualifies for an exemption from 
the provisions of the Natural Gas Act, 
pursuant to Section 1(c) thereof, be¬ 
cause Applicant's non-Sharon area 
facilities find service involve natural 
gas acquired and consumed within the 
state in which that gas is distributed. 

(4) The physical remoteness of the 
Sharon area distribution system from 
the remainder of Applicant’s facilities 
allows an exemption to apply only to 
the non-Sharon area system. 

(5) The facilities in the Sharon area 
are operated for the transportation of 


*In Washington Gas Light Company. 
Docket No. CP62-205. 28 FPC (1962), it was 
found that Washington Gas Light, a local 
distribution company that crossed state 
lines, was a natural gas company subject to 
the provisions of the Natural Gas Act In 
that case the FPC stated: 

Section 1(b) of the Act • • • specifically 
Places the local distribution of a gas beyond 
the jurisdiction of the Commission. • • • [A 
local distribution] company only becomes 
subject to the Commission’s Jurisdiction If 
its system crosses state lines. 28 FPC 755. 


natural gas in interstate commerce 
within the meaning of the Natural 
Gas Act. 

The Commission declares: National 
Fuel Gas Distribution Corporation, 
with the exception of that portion of 
its distribution system located in the 
Sharon area, is exempt from the provi¬ 
sions of the Natural Gas Act. and the 
orders, rates, and regulations of the 
Commission issued thereupon. 

The Commission orders: Within 60 
days from the date of this order. Na¬ 
tional Fuel Gas Distribution Corpora¬ 
tion must, for that portion of its distri¬ 
bution system located in the Sharon 
area, apply for a certificate of public 
convenience and necessity pursuant to 
Section 7(c) of the Natural Gas Act, or 
in the alternative, apply for a service 
area determination pursuant to Sec¬ 
tion 7(f) of the Natural Gas Act. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-594 Filed 1-5-79; 8:45 am) 


[6740-02-M] 

[Project No. 2645] 

NIAGARA MOHAWK POWER CORP. 

Order on Reconsideration 

December 28. 1978. 

On July 3, 1978. we issued a major li¬ 
cense to Niagara Mohawk Power Cor¬ 
poration (“NMPC”) for its constructed 
Beaver River Project (FERC Project 
No. 2645.) 1 The project consists of 
eight developments on the Beaver 
River in Herkimer and Lewis counties. 
New York. On August 2. 1978, NMPC 
filed a request for “an additional time 
period of thirty days within which to 
either accept the license terms and 
conditions fully or to petition for re¬ 
hearing and reconsideration.” On 
August 21, 1978, NMPC riled an appli¬ 
cation “for rehearing and/or reconsid¬ 
eration in connection with” the order 
issuing license. 

Section 313(a) of the Federal Power 
Act (“Act”) * * provides that a person 
aggrieved by a Commission order who 
wishes to obtain a rehearing on the 
order and to preserve the right to seek 
review in a United States court of ap¬ 
peals must file an application for re¬ 
hearing within thirty days of the date 
of issuance of that order. The perti¬ 
nent period following our order of 
July 3 therefore expired, by operation 
of law, on August 2, 1978. 

In both its August 2 and August 21 
filings, NMPC stated that it was not 
filing its application for rehearing 
within the statutory thirty day period 
because: (1) the order issuing license, 
although issued on July 3, was not re¬ 


corder Issuing License (Major)." 

*16 U.S.C.f 8251(a) (1970). 


ceived by NMPC until July 19, and (2) 
several key members of NMPC’s hydro 
project staff were on vacation when 
the order was received. These factors 
do not obviate section 313(a)’s com¬ 
mand that applications for rehearing 
be filed within thirty days of issuance 
of the order. That time period, which 
runs from the date of issuance rather 
than the date of receipt, is a statutory 
bar to late-filed applications for re¬ 
hearing. 3 The Commission cannot 
extend that statutory period, even if 
the party files a request for an exten¬ 
sion of time within the thirty days. 4 

Although we are foreclosed from dis¬ 
cussing our prior order in the context 
of a rehearing, we find that a reconsid¬ 
eration of that order in light of the ar¬ 
guments posed by NMPC is desirable. 
Accordingly, we shall treat NMPC’s 
application as a motion for reconsider¬ 
ation. 

NMPC objects to Articles 31 and 31 
of the license. We shall address the ob¬ 
jections to each article in order. 

Article 31—Minimum Flow Releases 
Study 

Article 31 provides: 

Licensee shall consult and cooperate with 
the New York Department of Environmen¬ 
tal Conservation, the U.S. Fish and Wildlife 
Service of the Department of the Interior, 
and other appropriate federal, state and 
local agencies in conducting a study to de¬ 
termine the need, if any, for minimum flow 
releases from the project developments into 
the Beaver River for the protection and en¬ 
hancement of the downstream fishery re¬ 
sources. Within two years from the date of 
issuance of this order the Licensee shall file 
with the Commission a copy of the report of 
the study and. for Commission approval, a 
schedule of minimum flow releases. 

NMPC objects to this article on 
three grounds: 

(1) NMPC states that Article 31 is Ln- 
ternally contradictory because it re¬ 
quires NMPC to conduct a study to de¬ 
termine what minimum flows, if any, 
are necessary, and then goes on to re¬ 
quire NMPC to file a schedule of mini¬ 
mum flow releases—even though the 
study may not demonstrate a need for 
any minimum flow releases. NMPC’s 
construction of this provision does not 
seem reasonable, in context, nor is it 
what we intended. But to eliminate 
any possible ambiguity, we will revise 
Article 31 to make clear that a mini¬ 
mum flow release schedule need be 
filed only if the study shows minimum 
releases to be necessary or desirable. 3 

(2) NMPC next objects to our re¬ 
quirement for any study at all, appar¬ 
ently because we found, in the order 
issuing license ( mimeo . at 6). “that ap- 


% Appalachian Power Co.. 52 F.P.C. 317, 
319-321 (1974). 

* Northern Natural Gas Co.. 7 F.P.C. 638 
(1948). 

3 Under Article 12 of the license, of course, 

we may prescribe releases other than what 
NMPC may propose. 
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proval of the application for license 
would not constitute a major federal 
action significantly affecting the qual¬ 
ity of the human environment within 
the meaning of section 102(2X0 of 
the National Environmental Policy 
Act of 1969 (NEPA) 42 U.S.C. 
§4332(2X0 (1970).” This is a non se- 
Quitur. The standards governing when 
an environmental impact statement 
must be prepared and the standards 
governing our responsibilities for wa¬ 
tershed development, recreation, 
safety, fisheries, and power produc¬ 
tion • are created by two independent 
statutes, enacted half a century apart. 
The standards are not coextensive. 
The fact that the two statutory 
schemes address certain common sub¬ 
jects does not eliminate the separate 
existence of each. Our finding that 
the licensing of this project is not a 
“major federal action significantly af¬ 
fecting the quality of the human envi¬ 
ronment” does not preclude us from 
directing NMPC to investigate the 
need for minimum flow releases any 
more than it precludes us from direct¬ 
ing NMPC to investigate the safety of 
the dams or adequacy of the project’s 
recreation facilities. Moreover, one of 
the reasons we were able to make that 
finding is that we specifically condi¬ 
tioned our approval action upon study 
of the need for minimum flow releases 
and submission of a schedule of re¬ 
leases that may be necessary to avoid 
any significant adverse environmental 
impact. 

(3) Finally, NMPC states that if it is 
required to conduct the minimum 
flows study, it will need more than the 
two years provided by Article 31. 
NMPC does not provide any facts or 
arguments supporting its assertion 
that it cannot conduct the study in 
two years. This time period is com¬ 
monly included in license articles gov¬ 
erning minimum flow release studies. 
Absent a specific showing of good 
cause, supported by more than a bare 
assertion of insufficient time, we shall 
not treat NMPC differently from 
other licensees. Of course, if extraordi¬ 
nary circumstances do exist or should 
arise. NMPC is free to apply for an ex¬ 
tension of time In which to conduct 
the study—citing and detailing those 
circumstances. 

Article 32—Primary Transmission 

Lines 

Article 32 provides: 

Licensee shall, within one year from the 
date of issuance of this order, file: (1) a re¬ 
vised Exhibit M for Commission approval to 
show and describe project transmission lines 
identified as Moshler-TaylorvUle (No. 7), 
Effley-Taylorville (No. 24; and Belfort-Tay- 
lorvilie (No. 25). and appurtenant facilities; 
and (2) a revised Exhibit F and, for Commis¬ 
sion approval, a revised Exhibit K to include 


•California v. F.P.C. 345 F.2d 917, 923-924 
(9th Cir. 1965>. 


within the project boundary the above 
transmission facilities and any lands or 
facilities which the Licensee proposes to 
retain for recreational use at the project. 

NMPC objects to the inclusion of 
these transmission lines and appurte¬ 
nant facilities in the project. NMPC 
states that: (1) the lines are “part of 
[its] Interconnected electric system 
serving existing residential, commer¬ 
cial and seasonal customers;” and (2) 
the facilities “are an essential part of 
[its] transmission and distribution sys¬ 
tems in its service territory to the 
communities in the vicinity of the de¬ 
velopments which are the subject 
matter of the instant license.” NMPC 
objects that “if the transmission lines 
are made a part of the license and 
thereafter recaptured. Niagara 
Mohawk would be required to con¬ 
struct substantial additional new facil¬ 
ities to accommodate its existing and 
future electrical loads in this area.” 

We have reviewed Article 32, and we 
reaffirm our determination that the 
subject lines and facilities are “prima¬ 
ry lines” within the meaning of sec¬ 
tion 3(11) of the Act 7 and, therefore, 
must be included in the license. As we 
have emphasized in recent opinions,® 
section 3(11) of the Act clearly states 
that primary lines are those necessary 
to ensure the “viability” of the project 
in the event of federal takeover. If a 
line “is used solely to transmit power 
from [Commission] licensed projects 
to load centers,” and if, without it 
“there would be no way to market the 
full capacity of the project,” then that 
line is primary to the project.” 8 * • • * 
[T]he legislative concern [behind sec¬ 
tion 3(11)] was that the Government 
should be able to acquire a useable fa¬ 
cility with the means of transmitting 
power and at the same time not be 
saddled with the potentially astro¬ 
nomical cost of acquiring the licensee’s 
interconnected primary transmission 
system. 10 These criteria are clearly ap¬ 
plicable to the transmission lines and 
appurtenant facilities that are the 
subject of Article 32. 

The three lines in question—the 115 
kV Moshier-Taylorville line (No. 7), 
the 23 kV Effley-Taylorville line (No. 
24), and the 23 kV Belfort-Taylorville 
line (No. 25)—transmit power generat¬ 
ed by six of Project No. 2645’s develop¬ 
ments (Moshier, Eagle. Soft Maple, 
Effley, Elmer, and Belfort) to points 
of junction with NMPC’s interconnect¬ 
ed primary transmission system, i.e. t 
the 115 kV and 23 kV Taylorville 


7 16 U.S.C. § 796< 11) (1970). 

•See. e.g„ Montana Power Co., Project No. 
5. Order Modifying Initial Decision and 
Amending Project License (Nov. 29, 1976); 
Southern California Edison Co.. Project No. 
120. Order Modifying Initial Decision and 
Amending Project License (Feb. 4. 1977). 

* Southern California Edison Co., id. 
(mimeo at 7, 8). 

10 /d.. p. 6. 


buses. These lines are the only outlets 
to market for three of the develop¬ 
ments (Eagle, Soft Maple, and Elmer). 
Three of the developments (Moshier, 
Effley, and Belfort) are also served by 
distribution lines; however, none of 
these distribution lines is adequate to 
transmit the full capacity of the devel¬ 
opment it serves. Therefore, these de¬ 
velopments as well must rely on the 
transmission lines in question to trans¬ 
mit their full capacities to market. All 
three transmission lines transmit only 
hydroelectric energy generated by 
Project No. 2645. These lines must be 
licensed as part of the project so that 
if it is taken over it will be viable, ie., 
it will include adequate lines to trans¬ 
mit its full capacity to market. n 

Conclusion 

Except as noted above, NMPC’s 
motion for reconsideration presents no 
facts or legal arguments requiring any 
change in our July 3. 1978, order. 

The Commission orders; (A) Article 
31 of the license for the Beaver River 
Project (FERC Project No. 2645) is 
amended to read: 

Licensee shall consult and cooperate with 
the New York .Department of Environmen 
tal Conservation, the U6. Fish and Wildlife 
Service of the Department of the Interior, 
and other appropriate federal, state, and 
local agencies in conducting a study to de¬ 
termine the need, if any, for minimum flow 
releases from the project developments into 
the Beaver River for the protection and en¬ 
hancement of the downstream fishery re 
sources. Within two years from the date of 
issuance of this order the Licensee shall file 
with the Commission a copy of the report of 
the study and. for Commission approval, a 
schedule of any minimum flow releases that 
the study indicates may be necessary or de 
sirable. 

(B) Except as noted in ordering 
paragraph (A), the relief requested by 
Niagara Mohawk Power Corporation 
in its August 21, 1978 motion, for re¬ 
consideration is denied. 

By the Commission. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 79-602 Filed 1-5-79; 8:45 am] 


[6740 02-M]- 

[Docket Nos. RP71-107; RP72-127] 

NORTHERN NATURAL GAS CO. 
Purchased Gas Cost Adjustment Rate Change 

December 28, 1978 

Take notice that on December 11. 
1978, Northern Natural Gas Company 
(Northern) tendered for filing, as part 
of Northern’s F.E.R.C. Gas Tariff. 


“Primary lines are included to Insure the 
viability of the project. The determination 
of what lines are primary is not governed by 
whether or not the lines are useful to the li¬ 
censee’s other operations. 
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Third Revised Volume No. 1 and Origi¬ 
nal Volume No. 2, the following tariff 
sheets: 

Third Revised Volume No. 1 

Substitute Seventeenth Revised Sheet No. 
4a 

Original Volume No. 2 

Substitute Seventeenth Revised Sheet No. 
lc 

Substitute Seventeenth Revised 
Sheet No. 4a is filed pursuant to 
Northern’s Purchased Gas Adjustment 
provision of its F.E.R.C. Gas Tariff, 
Third Revised Volume No. 1. Substi¬ 
tute Seventeenth Revised Sheet No. lc 
is filed pursuant to Northern’s Pur¬ 
chased Gas Adjustment Clause appli¬ 
cable to Volume No. 2 sales. This 
change in Northern’s rates reflect^ an 
amendment to the pending PGA79-1 
current rate adjustment (filed on Oc¬ 
tober 26, 1978 to be effective on De¬ 
cember 27, 1978) pursuant to FERC 
Order No. 18, issued December 1, 1978. 
which permits pipeline companies to 
amend their current rate adjustment 
to reflect certain changes is purchased 
gas costs due to the implementation of 
the Natural Gas Policy Act of 1978. 
Accoardingly, the additional gas pur¬ 
chase costs for December. 1978 and 
the year 1979, which are attributable 
to the Natural Gas Policy Act of 1978, 
are reflected in this increase. The un¬ 
derlying rates on the above tariff 
sheets have also been adjusted to re¬ 
flect the settlement agreed to by all 
parties on December 6, 1978 in Docket 
No. RP78-56. 

The Company states that copies of 
the filing have been mailed to each of 
the Gas Utility customers and inter¬ 
ested State Commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion. 825 North Capitol Street. N.W., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 5, 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary . 

fFR Doc. 79-603 Filed 1-5-79; 8:45 am] 


[6740-02-M] 

[Docket No. RP79-14] 

NORTHWEST PIPELINE CORP. 

Order Rejecting Proposed Rote Increase Filing, 

Accepting Tariff Sheet, Rejecting Alternate 

Tariff Sheet, and Denying Declaratory Order 

December 28. 1978. 

On November 30. 1978 Northwest 
Pipeline Corporation (Northwest) filed 
a notice of change in rates to its juris¬ 
dictional customers served under 
Original Volume No. 1 of its FERC 
Gas Tariff, and tendered for filing 
proposed changes in its tariff. North¬ 
west seeks the revision in its tariff and 
the increased rates in order to com¬ 
pensate for (1) an increased Gas Re¬ 
search Institute (GRI) assessment to 
be effective January 1, 1979; (2) an in¬ 
crease in certain landowner royalty 
and production tax payments occa¬ 
sioned by a ruling of the United States 
Geological Survey (USGS ); 1 and (3) 
increases in royalty and production 
tax payments caused by the imple¬ 
mentation of the Natural Gas Policy 
Act of 1978 (NGPA). In the alterna¬ 
tive, Northwest seeks permission to in¬ 
stitute certain deferred collection pro¬ 
cedures. discussed more fully below. 
Northwest estimates that its proposed 
increase will generate additional rev¬ 
enues in the amount of $7,138,251 per 
year. In addition. Northwest seeks a 
declaratory order stating that, for pur¬ 
poses of calculating royalty payments, 
the maximum lawful price for stripper 
wells specified in Section 108 of the 
NGPA should apply only to specific 
wells which are determined to be strip¬ 
per wells. 

Public notice of Northwest’s filing 
was issued on December 7. 1978. 

GRI Surcharge Increase 

In its notice of change in rates, 1 
Northwest proposes to Increase its 
GRI surcharge by 2.0 mills per Mcf 
(from 1.5 to 3.5P effective January 1, 
1979. as authorized by Opinion No. 30. * 4 
We believe that Northwest’s proposed 
GRI surcharge is appropriate. For rea¬ 
sons discussed below, however, we are 
rejecting Northwest’s Twenty-first Re¬ 
vised Sheet No. 10 which contains this 
GRI surcharge. Such rejection is with¬ 
out prejudice to Northwest’s filing sep¬ 
arately for the increases attributable 
to the GRI Surcharge Increase. 5 * 


‘NTL-5. issued May 7. 1977 (42 Fed. Reg. 

22610). 

5 Twenty first Revised Sheet No. 10 to 
F.E.R.C. Gas Tariff. Original Volume No. 1. 

•Northwest has converted the 3.5 mills 
per Mcf to a therm rate. The .033 cents per 
therm reflected in the proposed tariff repre¬ 
sents an increase of .022 cents per therm 
above Northwest s current GRI adjustment. 

•Order Issued September 21, 1978 in 
Docket No. RP78-76, mimeo at 32. 

“See Order issued June 1, 1978 in Docket 
No. RM77-14; See also letter order issued 


GRI Clause Revision 

In addition to seeking authorization 
to collect for the increased GRI sur¬ 
charge. Northwest has filed two alter¬ 
nate GRI clause revisions. The first* 
eliminates certain references to carry¬ 
ing charges in Northwest’s GRI de¬ 
ferred account, and is in compliance 
with the Commission’s letter order of 
October 2, 1978. In the October 2 
order, the Commission accepted pro¬ 
posed tariff sheets effective October 1, 
1978, subject to certain conditions. 
These conditions were (1) the elimina¬ 
tion of all references to carrying 
charges contained in the tariff; and (2) 
the filing of revisions to the tariff es¬ 
tablishing concurrent tracking of all 
future GRI assessments beginning 
January 1, 1979. Northwest’s proposed 
tariff sheet satisfies those conditions. 
Northwest's proposed tariff sheet pro¬ 
vides for an effective date of June 1. 
1978, rather than the October 1 effec¬ 
tive date specified in the Commission’s 
order of October 2, 1978. Accordingly. 
Northwest seeks a modification of the 
October 2 order. Inasmuch as the June 
1, 1978 date is concurrent with the 
date GRI funding began, the Commis¬ 
sion believes there is good cause to 
grant Northwest’s request for modifi¬ 
cation of the October 2 order. Thus, 
we will accept Northwest’s First Sub¬ 
stitute Original Sheet No. 62 effective 
June 1. 1978. 

Northwest proposed an alternate 
proposed revision. 7 This alternate 
would permit continued deferred ac¬ 
counting treatment of GRI assess¬ 
ments. and would synchronize the 
tracking of GRI assessments with 
PGA rate increases. In addition, the 
alternate tariff sheet would permit the 
application of carrying charges to the 
GRI deferred account. The Commis¬ 
sion has consistently held that it 
would not permit the assessment of 
carrying charges on Northwest’s GRI 
deferred account.* Accordingly, we 
reject Northwest’s alternate GRI 
clause revision. 

Increases Attributable to Certain 

Increased Royalty and Production 

Tax Costs 

In its proposed Twenty-first Revised 
Sheet No. 10, Northwest proposes to 
collect for certain increased costs in 
addition to the increased GRI assess¬ 
ments discussed above. Among these 
other costs are certain increases in 
landowner royalty and production tax 
payments attributable to pipeline pro- 


October 2. 1978 in Docket No. RP78-50. et 
al 

•F irst Substitute Original Sheet No. 62 to 
FERC Gas Tariff. Original Volume No. 1. 

’First Revised Sheet No. 62 to FJELR.C. 
Gas Tariff, Original Volume No. 1. 

•Order issued June 1. 1978 In Docket No. 
RM77-14: Letter order issued October 2, 
1978 in Docket No. RP78-50. et aL 
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duction. These costs were increased 
after the USGS issued a final notice 
establishing procedures for determin¬ 
ing, for royalty purposes, the value of 
natural gas produced on Federal and/ 
or Indian lands. This notice, NTL-5, 
was issued on May 4, 1977, and North¬ 
west refers to these increased costs as 
NTL-5 costs. The additional costs for 
which Northwest seeks compensation, 
$2,025,273, were incurred during the 
period beginning June 1, 1977 and 
ending September 30, 1978. Northwest 
proposes two alternate mechanisms 
whereby it would collect for these in¬ 
creases. Initially, Northwest suggests a 
9-month surcharge of .079 cents per 
therm effective January 1, 1979. In 
the alternative. Northwest w r ould 
impose a special 6-month surcharge to 
become effective April 1, 1979 concur¬ 
rent with Northwest’s next PGA rate 
filing. 

Furthermore, Northwest states that, 
as a result of implementation of the 
NGPA. it will be susceptible to in¬ 
creased royalty and production tax 
payments for its leasehold production 
which is included in its rates on a cost 
of service basis. According to North¬ 
west. its royalties for this type of pro¬ 
duction are calculated on a “value con¬ 
cept.” and thus reflect the highest 
rate applicable to the particular vin¬ 
tage of gas produced. Northwest states 
that most of its production will be sub¬ 
ject to Section 104 of the NGPA, and 
will therefore be adjusted for inflation 
on a monthly basis. 9 The remainder of 
its production will, Northwest sug¬ 
gests, be priced under Section 108 of 
the NGPA, which prescribes a maxi¬ 
mum lawful price for stripper wells. 
The price for gas produced from strip¬ 
per wells is also subject to inflation ad¬ 
justment. 10 Northwest states that as a 
result of the higher wellhead price 
ceilings, it will be exposed to higher 
royalty and tax payments beginning 
December 1, 1978. 

Accordingly, Northwest proposes to 
adjust its base rates to reflect these in¬ 
creased costs. It estimates that the in¬ 
creased costs will be $3,556,321. North¬ 
west arrived at this figure by calculat¬ 
ing an average rate, and arrived at an 
estimated increase above the current 
base rates of .097 cents per therm. 
This increase is reflected in the base 
rates in Northwest’s proposed Twenty- 
first Revised Sheet No. 10. This in¬ 
crease in the base rate was arrived at 
by using estimated sales volumes as 
well as a calcuation of an average 
annual rate. 

Northwest also suggests an alternate 
method for collecting its increased 
royalty and tax payments attributable 
to increased NGPA prices. It proposes 
to institute a deferred accounting pro¬ 
cedure relating to such costs. More 


*Soe 18 CFR§ 271.402 
10 See 18 CFR§ 271.802 


particularly, it would establish and 
maintain a discrete sub-account under 
Account 191. The balance of this ac¬ 
count wrould be recovered by a sur¬ 
charge to be included in Northwest’s 
April 1, 1979 PGA filing. This proce¬ 
dure w r ould be continued in subse¬ 
quent PGA filings until all increased 
royalty and production tax costs at¬ 
tributable to the period from Decem¬ 
ber 1, 1978 to the effective date of 
Northwest’s next general rate increase 
are recovered. 

The mechanisms proposed for col¬ 
lecting these increased royalty and 
production tax costs do not conform to 
Commission policy. Unless supported 
by a full section 4 rate filing conform¬ 
ing to § 154.63, the Commission does 
not permit rate adjustments for one 
item of cost unless the Regulations 
specifically permit, 11 or unless effectu¬ 
ated pursuant to a rate case settle¬ 
ment agreement. There is no regula¬ 
tion or settlement agreement provision 
which would permit this type of cost 
increase. If Northwest desires compen¬ 
sation for these particular increases, 
they should seek authorization in a 
formal rate case filing made pursuant 
to and in conformance with* * * § 154.63 of 
the Regulations. 

Accordingly, we reject Northwest’s 
proposals for recovery of increased 
royalty and production taxes. Such re¬ 
jection is without prejudice to North¬ 
west’s seeking compensation for in¬ 
creased costs of this nature in a gener¬ 
al section 4 rate case. 

Declaratory Order 

As noted above. Northwest seeks a 
declaratory order stating that, for pur¬ 
poses of calculating royalty payments, 
the stripper well price provided in Sec¬ 
tion 108 of the NGPA shall serve as 
the basis for calculating royalties only 
as to those wells which have been de¬ 
termined to be stripper wells under 
Section 108. Rather than address this 
issue in the context of an order con¬ 
cerning rate increase filings, we will 
issue a separate declaratory order. 

The Commission orders: (A) North¬ 
west’s proposed Twenty-first Revised 
Sheet No. 10 to FERC Gas Tariff, 
Original Volume No. 1 is hereby re¬ 
jected without prejudice to North¬ 
west’s filing a general section 4 rate 
case pursuant to and in conformance 
with § 154.63 of the Regulation as dis¬ 
cussed in the body of this order. 

(B) Northwest’s First Substitute 
Original Sheet No. 62 to FERC Gas 
Tariff, Original Volume No. 1 is ac¬ 
cepted to become effective June 1, 
1978. 

(C) Northwest’s proposed First Re¬ 
vised Sheet No. 62 to FERC Gas 
Tariff, Original Volume No. 1 is reject¬ 
ed. 

(D) The Secretary shall cause 
prompt publication of this order in the 
Federal Register. 


»18 CFR§ 154.38(d)(3). 


By the Commission. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 79-608 Filed 1-5-79; 8:45 am] 


[6740-02-M] 

[Docket Nos. E-7796 and E-7777 (Phase II)] 

PACIFIC GAS & ELECTRIC CO. 

Order Affirming Presiding Judge on Certified 
Questions, Granting Motion for Consolida¬ 
tion, and Granting Motion To Compel Filing 

December 28. 1978. 
This order deals with three motions 
and a certification of questions relat¬ 
ing to the above-referenced dockets. 
The three motions consist of (1) a 
“Motion for Commission Order Com¬ 
pelling Southern California Edison 
Company to File Jurisdictional Rate 
Schedules” *; (2) a motion to consoli¬ 
date the above-captioned dockets 
and (3) a motion for clarification of 
the scope of the proceeding in Docket 
No. E-7777 (Phase II). 3 The certifica¬ 
tion concerns the ruling by the Presid¬ 
ing Judge in Docket No. E-7777 (Phase 
II) as to the scope of that proceeding. 

Before we analyze the legal argu¬ 
ments contained in the voluminous 
pleadings of ail parties that support or 
oppose the various motions and certifi¬ 
cation ruling, we shall set forth the 
pertinent procedural history of these 
two dockets in order to put in perspec¬ 
tive the issues which we are deciding 
in this order. 

I. History 

a. Docket No. E-7796. On July 3, 
1972, Pacific Pow r er & Light Company 
filed a “Seven Party Agreement” on 
behalf of itself and Portland General 
Electric Company, Puget Sound Power 
and Light Company, The Washington 
Water Power Company .(Northwest 
Companies) and Pacific Gas & Electric 
Company, San Diego Gas & Electric 
Company and Southern California 
Edison Company (California Compa¬ 
nies) in Docket No. E-7796. The agree¬ 
ment provides for the sale of surplus 
energy between the Northwest Com¬ 
panies and the California Companies 
over the Pacific Intertie transmission 
system. 

After a Petition to Intervene by the 
City of Santa Clara, California, which 
the Commission 4 treated as a com¬ 
plaint, the Commission issued an 
Order Instituting Investigation and 


•Filed by the Cities of Anaheim. River 
side. Colton, and Azusa, California. 

* Filed by the Northern California Power 
Agency and the Cities of Anaheim, river¬ 
side. Colton and Azusa. 

3 Filed by Staff Counsel. 

4 The “Commission" when used In the con¬ 
text of an action taken prior to October 1. 
1977, refers to the FPC; when used other¬ 
wise, the reference is to the FERC. 
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Hearing in the docket on November 
20, 1972. Later, untimely petitions to 
intervene were granted for the North¬ 
ern California Power Agency (NCPA), 
the Cities of Alameda, Healdsburg, 
Lodi, Lompoc and Ukiah, California 
(Northern Cities), and the Cities of 
Anaheim, Riverside, Colton and Azusa, 
California (Southern Cities). The peti¬ 
tions to intervene of NCPA and the 
Northern Cities requested, inter alia, 
that the Commission condition accept¬ 
ance of the Seven Party Agreement on 
the making of revisions to: 

(1) eliminate its allegedly anticompetitive 
restrictions: 

(2) open it to membership by other Cali¬ 
fornia electric utilities: 

(3) cure its indefinite pricing provisions: 
and 

(4) require PG&E and other parties to the 
agreement to transmit energy purchased or 
sold by NCPA and Northern Cities under 
the Seven Party Agreement. 

Southern Cities’ petition * * * 4 * * claimed 
that the Seven Party Agreement 
would prevent them from sharing in 
the excess energy of the Northwest 
Companies and hinder their ability to 
market to the Northwest Companies 
any excess energy the Southern Cities 
possessed. Southern Cities requested 
modification of the Seven Party 
Agreement to allow their participation 
on a nondiscriminatory basis. 

b. Docket No. E-7777. Docket No. E- 
7777 began with a filing by the Pacific 
Gas & Electric Company (PG&E) of a 
wholesale rate increase on September 
29. 1972. NCPA and Northern Cities 
petitioned to intervene and an order 
was issued suspending the rates, grant¬ 
ing interventions and providing for a 
hearing on November 27. 1972. The pe¬ 
titions to intervene of both NCPA and 
Northern Cities alleged that PG&E 
was engaging in anticompetitive be¬ 
havior. 

On September 28, 1973, the Presid¬ 
ing Judge granted Staff’s motion to 
dismiss and remove from this pro¬ 
ceeding all matters dealing with the 
issue of anticompetitive activities as 
they have been set forth by the inter- 
venors." NCPA and the Cities filed a 
Motion for Extraordinary Relief with 
the Commission after the Presiding 
Judge denied their request for certifi¬ 
cation. On March 14, 1974, the Com¬ 
mission granted the Motion for Ex¬ 
traordinary Relief. 

The March 14 order noted that 
NCPA and Cities had alleged, inter 
(ilia, “that PG&E had entered into 
various contracts [footnote omitted] 
which, through their alleged restric¬ 
tive and anticompetitive nature, have 
strengthened a purported monopoly 
over generation and transmission facil¬ 
ities in northern and central Califor- 


5 The petition filed requested permission 
to intervene in Docket Nos. E-7796 and E- 
7777 (Phase II). 


nia to the detriment of Cities and 
NCPA.” These contracts, four in 
number, are PG&E’s agreements with 
(1) other California Companies and 
the Northwest Companies (Seven 
Party Agreement): (2) U.S. Bureau of 
Reclamation (Reclamation Agree¬ 
ments); (3) Sacramento Municipal 
Utility District (SMUD Agreement); 
and (4) San Diego Gas & Electric 
Company and Southern California 
Edison Company (California Power 
Pool). 

The Commission found that the 
relief requested by NCPA and Cities 
was unrelated to the just and reason¬ 
able rate determination and therefore 
instituted Phase II of this docket, E- 
7777. to permit a separate investiga¬ 
tion to deal with the anticompetitive 
allegations. The Commission made the 
following statement in instituting the 
investigation: 

We view with deep seriousness and con¬ 
cern the charges made by Cities and PG&E 
and beleive they warrant a full and com¬ 
plete Investigation. The Section 206 pro¬ 
ceeding herein ordered will allow for such 
Investigation and provide the appropriate 
forum for the presentation and develop¬ 
ment of a complete evidentiary record con¬ 
cerning the alleged anticompetitive activity 
and conduct of PG&E. If, for example, after 
hearing and decision PG&E is found by 
virtue of contract provisions subject to PPC 
jurisdiction, to have restricted the ability of 
its customers to develop their own genera¬ 
tion. or limited customers access to alter¬ 
nate supply sources, this Commission will 
not hesitate to order contract reform or 
other measures as are necessary to elimi¬ 
nate such practices. (Slip op. pp. 5-6). 

In June of 1974. Southern Cities 
filed a Petition to Intervene in Docket 
No. E-7777 that was later granted. 

c. The Interrelationship of E-7777 
and E-7796. By order issued July 8, 
1974, the Commission granted Staff’s 
Motion “to sever from Docket No. E- 
7777 (Phase II) the issues of law and 
fact relating to the justness and rea¬ 
sonableness of the Seven Party Agree¬ 
ment and to consolidate those issues 
for the purposes of hearing and deci¬ 
sion with Docket No. E-7796.” In 
other words,' the issues relating to the 
justness and reasonableness of the 
Seven Party Agreement that were 
common to the two dockets were re¬ 
moved from Docket No. E-7777 (Phase 
ID. 

However, the Commission did note 
that the seven Party Agreement might 
continue to be relevant in Docket No. 
E-7777 (Phase III) “to the question of 
whether the four contracts under in¬ 
vestigation therein are part of a plan 
or pattern of anticometitive conduct 
of Pacific Gas & Electric Company” 
and that the other three contracts 
“would conceivably be relevant in 
Docket No. E-7796 to the justness and 
reasonableness of the Seven Party 
Agreement.” 
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In addition, the Commission de¬ 
clared that: 

• • • we are not precluding further realign¬ 
ment of these proceedings if It should devel¬ 
op that the alignment ordered herein is 
prejudicing any party in developing and pre¬ 
senting its case. 

II. Certification 

On August 9, 1978, the Staff counsel 
filed a motion for clarification of the 
scope of the Docket No. E-7777 (Phase 
II) proceeding with the Presiding 
Judge.* The motion requested clarifi¬ 
cation of two questions, both of which 
the Presiding Judge answered in the 
affirmative in the following manner in 
his certification order issued Septem¬ 
ber 25, 1978: *- 

The Staff motion presents two specific re¬ 
quests for clarification. The first is: “(1) 
Does the Presiding Judge consider allega¬ 
tions of anticompetitive transmission prac¬ 
tices by the California Power Pool members 
to be within the scope of the investigation 
ordered by the Commission.” The body of 
Staff s motion makes clear that Staff does 
not refer to all anticompetitive transmission 
practices by members of the California 
Power Pool, but to practices and arrange¬ 
ments of the members with respect to the 
Pacific Intertie. As so limited, the answer to 
Staff's first question is “Yes.” 

The second Staff question is: “(2) Does 
the Presiding Judge consider that meas¬ 
ures' other than revision of the contract 
terms of the contracts under review are ap¬ 
propriate for consideration if the anti-com- 
petitive practices alleged are found to 
exist?” The answer is “Yes”. The order of 
March 14. 1974 which instituted the Section 
206 investigation in this proceeding, specifi¬ 
cally stated “If • * • PG&E is found, by 
virtue of contract provisions subject to FPC 
jurisdiction, to have restricted the ability of 
its customers (sic) access to alternate supply 
sources, this Commission wiU not hesitate to 
order contract reform or other measures as 
are necessary to eliminate such practices . ” 
(p. 6. emphasis supplied). I find nothing 
elsewhere in the order, or in later orders, re¬ 
stricting the quoted language. 

In his certification order the Presid¬ 
ing Judge permitted all parties to file 
comments on the certified questions 
and replies to those comments. Com¬ 
ments were filed by NCPA, 7 Southern 
Cities. Southern California Edison 
Company (Edison), PG&E," and Staff. 
Responses to these comments were 
filed by NCPA, Southern Cities, 
Edison, PG&E, and Staff.* Although 


•As previously noted. Staff counsel also 

filed a Motion for clarification with the 

Commission In the same proceeding on 

August 25. 1978. 

••Sec. 1.27(8) of the Commission's Rules 

of Fh-actice and Procedure permits the Pre¬ 
siding Judge, in his discretion, to certify any 
question to the Commission for its consider¬ 
ation and disposition. 

7 NCPA also filed a final page separately 
at a later date. 

•PG&E also filed a page correction at a 
later date. 

•Staff also filed a sheet of corrections at a 
later date. 
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not provided in the Judge’s procedural 
schedule. PG&E filed a "Rebuttal to 
NCPA’s and Southern Cities' Re¬ 
sponse to Comments" on October 31. 
1978. 

a. Comments in Support of Judge’s 
Ruling. Staff states that the Judge's 
allegedly expanded view of the scope 
of the proceeding will not prejudice 
Edison or PG&E or unduly delay the 
proceeding. St£Tf notes that NCPA 
and Southern Cities are expected to 
file testimony in October. 1978 10 and 
that Staff will file its testimony in De¬ 
cember, 1978.“ While noting that the 
Commission is already undertaking an 
investigation of PG&E's alleged anti¬ 
competitive practices in Project 2735 
and 1988 (the Helms case). Staff con¬ 
tends that "the focus of that proceed¬ 
ing and possible remedies appear pri¬ 
marily directed at PG&E’s unilateral 
business actions and not at joint activ¬ 
ities. 

NCPA and Southern Cities filed 
Comments jointly. The Comments 
stress the interrelationship of the. Pa¬ 
cific Intertie and the California Power 
Pool Agreement, the Reclamation 
Agreement, the SMUD Agreement, 
and the Seven Party Agreement. They 
also request action on the previously 
filed Motion to Consolidate Proceed¬ 
ings and Motion to Compel Edison to 
file Jurisdictional Rate Schedules. In 
addition, they request that a number 
of other unfiled contracts under the 
"Pacific Intertie Criteria” label be or¬ 
dered to be filed because they are ju¬ 
risdictional contracts. Finally, they 
ask the Commission to clarify the 
Judge’s ruling by stating that "all an¬ 
ticompetitive practices of the Califor¬ 
nia Power Pool Companies are includ¬ 
ed in the scope of issues." 

b. Comments in Opposition to 
Judge’s Ruling. Edison claims that the 
Judge’s ruling has expanded the scope 
of this proceeding beyond that set 
forth in prior Commission orders. Ac¬ 
cording to Edison, the scope is limited 
to an examination of the four identi¬ 
fied contracts. 18 Edison contends that 
neither the FPC’s prior orders nor any 
Intervenor’s pleading in the past con¬ 
tained any reference to "Intertie" con¬ 
tracts. Edison requests that, in the 
event that the Commission upholds 
the Judge's rulings, the date set for 
hearing in this docket, March 1979, be 
continued for a reasonable period and 
that all parties making allegations of 
anticompetitive practices be required 
to specify those practices, those parts 
of the agreements under investigation 
that those parties contend should be 
reformed, and the nature of the refor¬ 
mation sought. 


10 NCPA’s and Southern Cities’ testimony 
have now been filed. 

“Staff testimony has now been filed. 

“One of them, the Seven Party Agree¬ 
ment, is now the subject ol Docket No. E- 
7796, It having been severed from this pro¬ 
ceeding as discussed, supra. 


PG&E raises substantially similar 
arguments in support of its view that 
the Judge's rulings enlarge the scope 
of the proceeding beyond that which 
the Commission intended in prior 
orders. However, PG&E raises addi¬ 
tional grounds for its position: 

(1) Staff’s motion is "Impermissibly tardy” 
since it was filed over four years after the 
case was set for hearing, after discovery had 
been completed, and after the dates for sub¬ 
mission of testimony and for the hearing 
had been established. 

(2) The existence of the Helms Pumped 
Storage Project Proceeding, Project Nos. 
2735 and 1988 (Helms), which was selected 
by the Commission for consideration of 
NCPA’s broad antitrust allegations against 
PG&E. "demonstrates the inappropriate¬ 
ness of broadening the scope of this 
docket.” 

(3) To include the Pacific Intertie Agree¬ 
ment at this point, “with the hearing date 
virtually upon us, is burdensome, unfair and 
a violation of due process.” The inclusion 
would also necessitate lengthy delays in the 
proceeding. 

(4) If the Commission upholds the Judge’s 
rulings. PG&E requests a stay in the pro¬ 
ceedings "In order to permit PG&E reason¬ 
able time in which to seek judicial review.” 

c. Responses to the Comments. 
PG&E contends that the Comments 
of Southern Cities and NCPA are mis¬ 
leading because they attempt "to dem¬ 
onstrate some factual nexus between 
the four contracts into which this 
Commission did order an investigtion 
and some 60 odd other contracts be¬ 
tween various utilities, governmental 
agencies and other entities in conjunc¬ 
tion of the Intertie between the Pacif¬ 
ic Northwest and the Southwest.” Ac¬ 
cording to PG&E the issue on certifi¬ 
cation is whether the Commission or¬ 
dered an investigation into four con¬ 
tracts only, and the question of wheth¬ 
er other contracts exist that relate to 
the four contracts under investigation 
is not pertinent to this inquiry. 

Edison, in replying to the comments, 
generally restates the position of 
PG&E on reply that the investigation 
is limited to four contracts, rather 
than those four plus an additional "58 
contracts referred to by Intervenors as 
the ‘Pacific Intertie Arrangements.' ” 
Edison further criticizes Staff’s com¬ 
ments in two areas: 

(1) Although Staff indicated that it does 
not expect to pursue additional discovery 
materials. Staff did not speak for the Inter¬ 
venors, who may request further discovery. 
Moreover. Edison slates that the expanded 
proceeding will require additional discovery 
on its part; 

(2) Edison claims that there is no support 
for Staff’s view that possible remedies in 
this docket can be distinguished from possi¬ 
ble remedies in the Helms case. 13 


“As a basis for this distinction Staff has 
asserted that this docket concerns possible 
remedies for Illegal joint activities whereas 
Helms is concerned with remedies for 
PG&E’s “unilateral” anticompetitive prac¬ 
tices. 


Staff responds to the Comments of 
PG&E and Edison by declaring, first, 
that its Motion For Clarification was 
not untimely. Staff asserts that it had 
assumed that transmission over the 
Pacific Intertie "would be the subject 
to examination in Docket No. E-7796 
(The Seven Party Agreement).’’ When 
the Presiding Judge granted a Motion 
to Strike testimony related to the in¬ 
tertie in that docket. Staff states. 
Staff filed the Motion for Clarification 
in Docket No. E-7777 (Phase II) to de¬ 
termine if the Presiding Judge held a 
similar view r in this proceeding. 14 

In support of the Judge’s September 
25 ruling. Staff asserts that: 

Sections 205 and 206 of the Federal Power 
Act. together with implementing regula¬ 
tions 18 CFR 35.1 and 35.2, quite logically 
deal not only with filed rate schedules, but 
with contracts and practices affecting or re¬ 
lating to such rate schedules. Without the 
right to examine and correct practices or 
contracts relating to or affecting Jurisdic¬ 
tional electric service, administrative law 
Judges would often be powerless to correct 
serious abuses. 

In addition. Staff repeats arguments 
raised in its Comments that this pro¬ 
ceeding can be distinguished from the 
Helms case because the possible reme¬ 
dies will differ and that there will be 
no undue prejudice or delay to PG&E 
and Edison. 

NCPA and Southern Cities (Interve¬ 
nors) respond to the comments of 
PG&E and Edison that the Commis¬ 
sion did not contemplate an investiga¬ 
tion beyond the four contracts. NCPA 
and Southern Cities cite the Commis¬ 
sion order of March 14, 1974, in this 
docket that states that the Commis¬ 
sion would order "contract reform or 
other measures as are necessary to 
eliminate such [anticompetitive] prac¬ 
tices” if PG&E were found, after hear¬ 
ing. to have engaged in certain anti¬ 
competitive activities. 

Intervenors further contend that a 
reading of the transcript volume of 
the first prehearing conference in 
Docket No. E—7796 reveals that all 
parties were aware of the relevance of 
Pacific Intertie issues. Moreover, In¬ 
tervenors point out that a recent 
Edison prospectus, dated October 17. 
1978, notes that its resale customers 
are alleging in FERC proceedings that 
Edison "has engaged in anticompeti¬ 
tive conduct by restricting access to 
the Intertie transmission facilities 
• • ••• 

Finally. Intervenors support Staff’s 
contention that its motion is timely on 
the ground that it was precipitated by 
the ruling of July 13, 1978. by the Pre¬ 
siding Judge in Docket No. E-7796 
concerning the scope of that proceed¬ 
ing. 

PG&E filed a Rebuttal to the Re¬ 
sponse to Comments of NCPA and 


“The Presiding Judge is the same in both 
dockets. 
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Southern Cities on October 31, 1978. 
The Rebuttal points out that all quo¬ 
tations relied upon by NCPA and 
Southern Cities come from Docket No. 
E-7796, not Docket No. E-7777 (Phase 
ID and. further, that NCPA’s use of 
the quotations in Docket No. E-7796 
proved to be of no avail in influencing 
the Presiding Judge's ruling on the 
scope of that docket. 

d. Discussion . 1. Timeliness of 

Motion. There is no question that it 
would have been preferable for Staff 
or any other party to have requested 
clarification of the scope of this pro¬ 
ceeding at an earlier stage of this in¬ 
vestigation. Over four years have 
passed, much testimony has been 
filed, and a scheduled hearing date ap¬ 
proaches. 

However, we cannot conclude that 
Staff's motion is untimely. In our 
opinion, it was reasonable for Staff, 
upon the Presiding Judge’s adverse 
ruling on the scope of Docket No. E- 
7796, to request clarification of Docket 
No. E-7777 (Phase II). We believe that 
Staff acted in good faith in assuming 
that the scope of the proceeding en¬ 
compassed the Pacific Intertie and 
that remedies could exceed modifica¬ 
tion of the four identified contracts. 
In fact, the Presiding Judge’s ruling, 
in affirming Staff’s view, has provided 
validity to Staff’s assumptions con¬ 
cerning scope. 

2. Relationship to the Helms case. 
Staff’s claim that the finding of anti¬ 
competitive practices by PG&E would 
lead to different remedial conse¬ 
quences in this proceeding than in the 
Helms case is not persuasive. The 
Commission has not expressed the 
view in either docket that remedies 
will be limited to joint activities or 
unilateral activities. In fact, in the 
order providing for hearing in the 
Helms case, the Commission deliber¬ 
ately left open the question of the ap¬ 
propriate relief in the event the Com¬ 
mission determines that "PG&E main¬ 
tains such control over generation and 
transmission of electric power in 
northern and central California as to 
create a situation or situations incon¬ 
sistent with the antitrust laws or the 
policies clearly underlying these 
laws." w 

Nonetheless, we believe that this 
proceeding will not duplicate the ef¬ 
forts of the parties in the Helms case. 
The Commission expressly noted the 
existence of other proceedings involv¬ 
ing PG&E w r hen it set the Helms case 
for hearing in 1976, stating: 

Because NCPA and PG&E are currently 
involved in other proceedings involving anti¬ 
trust matters before this Commission, the 
Presiding Administrative Law Judge should 


11 Pacific Gas & Electric Co.. Project Nos. 
2735 and 1988. Order Granting Intervention 
and Providing For Hearing, issued April 1, 
1976 (Slip op. p. 18). 


take care to avoid duplication, and take ad¬ 
vantage of the record developed or findings 
made In such other proceedings, tp the 
extent practicable. (Footnote omitted). 1 * 

As can be seen from the above lan¬ 
guage, the Commission’s purpose in 
the Helms order was to avoid duplica¬ 
tion of effort in the Helms proceeding 
with already ongoing proceedings in¬ 
volving PG&E. The Commission did 
not intend in any way to circumscribe 
in the Helms order the scope of in¬ 
quiry that had been established for 
those ongoing proceedings. 

3. Scope of Investigation. We believe 
that the Presiding Judge was correct 
in his rulings of September 25. 1978, 
concerning the scope of the investiga¬ 
tion. Although prior Commission 
orders do refer to four contracts as the 
subject of inquiry, the Commission’s 
March 14. 1974 order makes clear that 
transmission access was found to be a 
relevant issue and that remedies that 
go beyond contract reformation were 
contemplated: 

If. for example, after hearing and decision 
PG&E is found by virtue of contract provi¬ 
sions subject to FPC jurisdiction, to have re¬ 
stricted the ability of its customers to devel¬ 
op their own generation, or limited custom - 
ers access to alternate supply sources, this 
Commission will not hesitate to order con¬ 
tract reform or other measures as are neces¬ 
sary to eliminate such practices . i? ( Empha¬ 
sis added .) 

Thus, the terms of the Pacific Intertie 
Agreement, which concerns access to a 
transmission system which could be 
used to transmit power from "alter¬ 
nate supply sources" to NCPA, South¬ 
ern Cities, and other customers, are an 
appropriate subject of inquiry for this 
proceeding. 

NCPA and Southern Cities claim 
that the Pacific Intertie cannot be 
viewed as a single agreement, but 
rather must be seen as one in a pack¬ 
age of agreements, most of which are 
not currently filed with this Commis¬ 
sion. NCPA. Southern Cities, and 
Staff (by implication) contend that 
these additional agreements are rele¬ 
vant to the proceeding and that they 
are jurisdictional rate schedules which 
must be filed with the Commission. 

Section 205(c) of the Federal Power 
Act reads: 

(c) Under such rules and regulations as 
the Commission may prescribe, every public 
utility shall file with the Commission, 
within such time and in such form as the 
Commission may designate, and shall keep 
open in convenient form and place for 
public inspection schedules showing all 
rates and charges for any transmission or 
sale subject to the jurisdiction of the Com¬ 
mission, and the classification, practices, 
and regulations affecting such rates and 
charges, together with all contracts which 
in any manner affect or relate to such rates, 
charges, classifications, and services. 


•*/(*. 

17 Slip Op. p. 6. 


Section 35.2(b)(3) of the Commis¬ 
sion’s Regulations gives the following 
definition of rate schedule; 

All classifications, practices, rules, regula¬ 
tions or contracts which in any manner 
affect or relate to the aforementioned serv¬ 
ice. rates and charges. 

The Pacific Intertie Agreement has 
been filed with this Commission. 1 " Any 
other contract which in any manner 
affects or relates to that agreement 
must be filed with this Commission. 
Because the Pacific Intertie Agree¬ 
ment is a subject of this proceeding, so 
must those contracts that affect or 
relate to that agreement be subject to 
this proceeding. We shall hereinafter 
order the signatories of the Pacific In¬ 
tertie Agreement, all public utilties, to 
file (jointly or individually) with the 
Commission in this docket all classifi¬ 
cations, practices, rules, regulations or 
contracts which in any manner affect 
or relate to the Pacific Intertie Agree¬ 
ment. 1 ® 

4. Claim of Undue Prejudice . We do 
not believe that this view of the per¬ 
missible scope of the proceeding is 
unduly prejudicial or is a denial of due 
process to PG&E or to Edison. First, 
PG&E and Edison shall be afforded a 
reasonable time to examine the testi¬ 
mony of the Intervenors and Staff 
prior to the date of hearing. Second, 
since the Intervenors and Staff have 
contended that they had always as¬ 
sumed that the scope of the proceed¬ 
ing is as we have pronounced it to be 
in this order, we shall not permit fur¬ 
ther discovery requests by Intervenors 
and Staff In this proceeding. Third, if 
PG&E or Edison feels that additional 
discovery from Intervenors or Staff is 
necessary due to the clarification of 
the scope of the proceeding, it is free 
to file an appropriate motion for dis¬ 
covery with the Presiding Judge, who 
will rule on further requests for infor¬ 
mation. 

PG&E requests a stay in the pro¬ 
ceedings if the Commission decides to 
uphold the Presiding Judge’s ruling so 
that it can seek judicial review of the 
Commission order. We do not perceive 
any reason to grant a stay at this 
point in the proceeding. PG&E has 
not demonstrated any irreparable 
harm that might befall it if the pro¬ 
ceeding continues, nor do we believe 
that the public interest would be 
served by an interruption in the prog¬ 
ress of this docket. Therefore, we shall 
deny PG&E’s request for a stay. 

III. Motion To Consolidate 

On August 16. 1978, the Northern 
California Power Agency and its 


‘•PG&E Rate Schedule Designation FPC 
No. 38. 

19 We cannot accept at face value the as¬ 
sertion by NCPA and Southern Cities that 
there are 58 contracts to be filed. There 
may be more or fewer. 
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member intervenors (NCPA) and the 
Cities of Anaheim. Riverside. Colton 
and Azusa, California (Southern 
Cities) filed a motion with the Secre¬ 
tary of the Commission to consolidate 
docket numbers E-7796 and E-7777 
(Phase II). Staff filed an answer in 
support of consolidation on August 25. 
1978. In addition, Staff concurrently 
filed (with the Commission) a Motion 
for Clarification, or. in the Alterna¬ 
tive. Request for Investigation and 
Consolidation in Docket No. E-7777 
(Phase II).** On August 31. 1978, Re¬ 
sponses to the Motion to Consolidate 
were filed by Edison. San Diego Gas & 
Electric Co. (SDG&E) and PG&E. 

The Motion to Consolidate of NCPA 
and Southern Cities provides a 
number of reasons in support of con¬ 
solidation: 

<1> The FPC. by order Issued July 8. 1974. 
granted a Start motion to sever issues in E- 
7777 (Phase II) relating to the Seven Party 
Agreement and to consolidate It with 
Docket No. E-7796. The FPC left room for 
further realignment in the order if the or¬ 
dered alignment prejudices any party in the 
presentation of its case. 

(2) NCPA and Southern Cities claim tliat 
the present alignment is ‘seriously prejudic¬ 
ing" Lheir respective eases: 

(a) Portions of NCPA’s testimony have 
been stricken by the Presiding Judge In E- 
7796 on the ground that they are beyond 
the scope of that proceeding although he 
had indicated that they may be within the 
scope of E-7777 (Phase II). Southern Cities' 
testimony is presently subject to motions to 
strike on similar grounds In E-7796. NCPA 
and Southern Cities contend the controver¬ 
sy currently in existence in both dockets 
over the scope of the issues would be re¬ 
solved or simplified through consolidation. 

(b) Staff’s assumption in 1974 that re¬ 
alignment would expedite hearing and deci¬ 
sion in E-7796 has been proved incorrect: in 
fact, the reverse has occurred. 

(c) There is an outstanding Motion to Ter¬ 
minate in Docket No. E-7796. If the motion 
is granted, it is not clear which Issues will be 
terminated and which will be left in E-7777. 
Consolidation, it is alleged, will avoid fur¬ 
ther confusion and delay in the trial of the 
remaining issues. 

(3) Consolidation would maintain and pos¬ 
sible increase the Presiding Judge’s flexibil¬ 
ity in scheduling testimony and hearing 
dates. 

(4) No party will be prejudiced by the con¬ 
solidation ‘since the scope of the combined 
proceedings will be neither broader nor nar¬ 
rower than the scope of the two proceedings 
taketnl separately." 

Staff’s answer in support of consoli¬ 
dation states that a number of issues, 
particularly those relating to transmis¬ 
sion access for California cities, are 
relevant to both dockets. E-7796 and 
E-7777. Staff further states that con¬ 
solidation will prevent undue delay 
and uncertainty in the event that the 
Presiding Judge recommends termina¬ 
tion of E-7796, since Staff and Interve- 
nor Cities have filed testimony on 


•Staff filed a similar motion with the pre¬ 
siding judge on August 9. 1978. 


issues in E-7796 which they would 
then have to resubmit in E-7777 
(Phase II). 

The Responses in opposition to the 
Motion for Consolidation filed by 
Edison, SDG&E and PG&E, cite a 
number of grounds for their position: 

(1) Consolidation of these dockets would 
disrupt the proceeding underway in Docket 
No. E-7796 in which a Motion for Initial De¬ 
cision is under consideration. The« Motion 
concerns the issues of whether the Seven 
Party Agreement is still effective and 
whether the docket should be terminated. 
(Edison Response, p. 2 PG&E Response pp. 
5-6; SDG&E Response, p. 1). 

(2) The Motion to Consolidate is untimely 
since more than four years have elapsed 
since the Commission severed the Seven 
Party Agreement from Docket No. E-7777 
and consolidated it with Docket No. E-7796. 
(SDG&E Answer, p. 1). 

(3) Consolidation would force parties who 
are presently only involved In Docket No. E- 
7796 into Docket No. E-7777 (Phase II) as 
well, and would prejudice their positions 
(SDG&E Answer p. 2). 

(4) There are no common questions of law 
or fact between the Dockets. (PG&E Re¬ 
sponse. pp. 4-5). 

(5) The Cities’ Motion to Consolidate did 
not establish that consolidation Is desirable 
from the standpoint of convenience and 
economy in administration (PG&E Re¬ 
sponse pp. 4-6). 

(6) Consolidation may amount to a viola¬ 
tion of PG&E’s due process rights since 
PG&E lias been preparing to engage in sep¬ 
arate hearings in each docket In the devel¬ 
opment of its case presentations. Other par¬ 
ties may also have relied, to their detriment, 
on the expectation of separate proceedings. 
(PG&E Response, p. 7). 

a. Discussion. Upon review of the 
various arguments contained in the 
pleadings, it appears that consolida¬ 
tion of these dockets is now appropri¬ 
ate. The Commission, in its order of 
July 8, 1974, 11 expressly stated: 

• • • We are not precluding further realign¬ 
ment of these proceedings if it should devel¬ 
op that the alignment ordered herein is pre¬ 
judicing any party In developing and pres¬ 
enting its case. 

NCPA and Southern Cities have con¬ 
tended that their cases have been pre¬ 
judiced. The Presiding Judge granted 
a Motion to Strike Portions of NCPA's 
testimony in Docket No. E-7796 on the 
ground that it exceeded the scope of 
that proceeding, although the same 
judge ruled in favor of Staff in Docket 
No. E-7777 with the effect that the E- 
7777 docket has a scope broader than 
that of E-7796. We believe that the 
separate procedural development of 
the two dockets has created confusion 
which can be remedied through con¬ 
solidation. 

Consolidation of these dockets shall 
not disrupt the proceeding in Docket 
No. E-7796. The Presiding Judge is the 
same in both dockets. Nothing pre- 


border Granting Motion to Sever Issues 
and to Consolidate Severed Issues with Al¬ 
ternate Proceeding. 


vents him from making a decision on 
the question of whether the Seven 
Party Agreement is still effective in 
Docket No. E-7796. 

Despite the claim of PG&E that 
there are no common questions of law 
or fact between the two dockets, the 
Commission has previously spoken to 
the contrary: 

As the Northern Cities point out. some of 
the issues in Docket No. E-7777 (Phase II). 
after severance, may continue to overlap 
issues in Docket No. E-7796. after consolida¬ 
tion. For example, the Seven Party Agree 
ment would seem to be relevant in Docket 
No. E-7777 (Phase II) to the question of 
whether the four contracts under investiga¬ 
tion are part of a plan or pattern of anti¬ 
competitive conduct of Pacific Gas & Elec¬ 
tric Company, as the Northern Cities claim; 
and similarly, the other three contracts 
under investigation in Docket No. E-7777 
(Phase II) or some of them, could conceiv¬ 
ably be relevant in Docket No. E-7796 to the 
justness and reasonableness of the Seven 
Party Agreement. (Order issued July 8. 
1974. Slip op. p. 4) 

We disagree with the assertion of 
SDG&E that consolidation will force 
parties presently involved only in 
Docket No. E—7796 into Docket No. E- 
7777 (Phase II). Consolidation of dock¬ 
ets does not create standing for a 
party on all issues in both dockets if it 
was previously a party only in a single 
dockeL There is no support for the 
claim that parties to only one docket 
would be unduly prejudiced by consoli¬ 
dation. Moreover, if the parties who 
are participants in both dockets are 
prepared to proceed in each docket, we 
do not believe that they would be 
unduly prejudiced in the presentation 
of their cases as a result of consolida¬ 
tion of the dockets. 

b. Stuff Motion for Clarification. We 
need not rule.on Staff’s motion for 
clarification which was combined with 
its response in support of the Motion 
for Consolidation of NCPA and South¬ 
ern Cities. Staff's motion is substan¬ 
tially identical to that filed with the 
Presiding Judge, granted by him. and 
affirmed by the Commission in this 
order. 

IV. Motion To Compel Filing of 
Agreements 

On June 8. 1978, 22 Southern Cities 
filed a "Motion for Commission Order 
Compelling Southern California 
Edison Company to File Jurisdictional 
Rate Schedules” in Docket Nos. E- 
7777 (Phase II) and E-7796. 

Cities claim that two agreements to 
which Edison is a party relate to other 


•Section 1.12 of the Commission’s Rules 
of Practice and Procedure states that unless 
a motion is acted upon by the Commission 
within thirty (30) days, it Is deemed denied. 
However, the Commission may, in its discre¬ 
tion. waive Its rules and regulations and 
chooses to do so here. This applies as well to 
the Motion for Consolidation and Motion 
for Clarification previously discussed. 
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agreements which are the subject of 
both dockets and that Edison should 
be required to file those agreements as 
rate schedules under Section 205 of 
the Federal Power Act. 

On June 23, 1978, Edison filed an 
Answer and Objection to Cities’ 
Motion, claiming that the two agree¬ 
ments are beyond the scope of the pro¬ 
ceedings in the above-captioned dock¬ 
ets and that the agreements are not 
rate schedules under Section 205 of 
the Act. 

Cities filed a response to Edison on 
July 21, 1978, providing further sup¬ 
port for their motion as well as a fur¬ 
ther assertion that the agreements 
must be filed with the Commission 
even if we find that they are not rele¬ 
vant to the issues in the above-cap¬ 
tioned dockets. 

The two agreements in question 
have the same two signatories: Edison 
and the Department of Water and 
Power of the City of Los Angeles 
(“DWP’’); and were executed on the 
same day: March 31, 1966. One is enti¬ 
tled “City-Edison Pacific Intertie D-C 
Transmission Facilities Agreement” 
(“D.C. Intertie”); the other is called 
“City-Edison Sylmar Interconnection 
Agreement” (“Sylmar”). 

D.C. Intertie. According to Edison’s 
Answer, and unchallenged by Cities in 
their response: 

This agreement pertains to the ownership, 
construction, operation and maintenance by 
the Department of Water and Power of the 
City of Los Angeles (DWP) and Edison of a 
750 kV d-c transmission line (“DC Line") 
from Los Angeles to the Oregon-Nevada 
border. 

Sylmar. Edison, again unchallenged 
by Cities, gives the following descrip¬ 
tion of the Sylmar agreement: 

Simply stated, this agreement provides for 
the construction on a shared basis of a new 
interconnection between the electric sys¬ 
tems of DWP and Edison at DWP's Sylmar 
switching station. It provides for the attach¬ 
ment of transmission lines from Edison’s 
230 kV transmission system at terminal 
structures at Sylmar switching station (Art. 
1). The agreement covers various aspects of 
the construction, installation, operation and 
maintenance of facilities of Edison and 
DWP at the Sylmar switching station. Sig¬ 
nificantly. Recital E of the Agreement pro¬ 
vides that transactions Involving the inter¬ 
change of energy and capacity between the 
two electric systems of Edison and DWP 
shall be provided for and governed by the 
City-Edison 1951 Interchange Agreement 
dated January 25, 1951. as supplemented by 
letter agreement dated January 22, 1964 
(Rate Schedule No. 25) • • • 

a. Cities position . Cities contend 
that the D.C. Intertie Agreement 
places a “75 year restriction on provid¬ 
ing interstate electric services” and 
“clearly ‘affects or relates to’ rates, 
charges, and services and is required 
by Section 205(c) of the Federal Power 
Act to be filed with the Commission.” 


Cities also contend that the D.C. In¬ 
tertie agreement and the Sylmar 
agreement are “an integral part of the 
subject matter of Docket No. E-7796” 
and may need to be reformed as part 
of the overall relief ultimately to be 
ordered in this proceeding. 

b. Edison's position. Edison con¬ 
tends that these agreements are not 
rate schedules, but are merely owner¬ 
ship agreements. The Company fur¬ 
ther claims that these agreements are 
outside the scope of Docket Nos. E- 
7796 and E-7777 and that Cities' at¬ 
tempt to broaden the scope of the pro¬ 
ceedings will interrupt the procedural 
schedule already underway. Finally, 
Edison asserts that an interpretation 
of the Federal Power Act and its regu¬ 
lations which would require it to file 
agreements of this kind with the Com¬ 
mission would be “unreasonable, im¬ 
practical and unrealistic.” 

c. Discussion. Both Edison and 
Cities cite different provisions of the 
agreements in support of their respec¬ 
tive positions. Our review of the sub¬ 
ject agreements in light of the perti¬ 
nent sections of the Federal Power Act 
and the Commission’s Regulations re¬ 
quires us to hold that the agreements 
constitute contracts affecting rate 
schedules and that, therefore, they 
must be filed with this Commission. 
We have previously cited Section 
205(c) of the Federal Power Act as 
well as Section 35.2 of the Commis¬ 
sion’s Regulations for the proposition 
that contracts which “in any manner 
affect or relate to” rate schedules on 
file with the Commission must also be 
filed here. 

The agreements in question are 
clearly “contracts which in any 
manner affect or relate to such rates, 
charges, classifications and services.” 
Section 205(c). The transmission 
system involved in the subject agree¬ 
ments Ls utilized to transmit electric 
energy in interstate commerce. More¬ 
over. Edison itself notes that the 
agreements relate to other agreements 
among utilities which are on file with 
the Commission . 23 Edison, nonetheless, 
asserts that “the determination of 
what agreements ‘affect or relate to’ 
electric service within the purview of 
Section 35.2(b) must be judged by the 
rule of reason.” 

We agree with Edison's assertion. 
However, it is apparent that the two 
agreements which are the subject of 
this motion are closely related to 
other electric service agreements 
which are already on file with this 
Commission, including the Pacific In¬ 
tertie Agreement. The utilization of 
the D-C transmission line pursuant to 
the terms of these agreements may 


“See Edison’s Response, pages 6. 7. & 8. 
Edison refers to Rate Schedules 25. 40, and 
43 in its explanation of various clauses of 
the subject agreements. 


well affect the jurisdictional electric 
service now provided by Edison, whose 
rates for that service are on file with 
this Commission, We shall, therefore, 
direct Edison to file these agreements 
in accordance with § 205(c) of the Fed¬ 
eral Power Act. 

It appears that these agreements are 
relevant to both Docket Nos. E-7796 
and E-7777 (Phase II). However, we 
shall permit the Presiding Judge to de¬ 
termine whether the agreements 
should be the subject of one or both 
dockets. 

The Commission orders: (1) The Pre¬ 
siding Judge’s Rulings in his Certifica¬ 
tion of Questions With Request For 
Immediate Decison are hereby Af¬ 
firmed. 

(2) The Motion For Consolidation of 
NCPA and Southern Cities of Docket 
Nos. E-7796 and E-7777 (Phase II) is 
hereby granted. 

(3) The Motion to Compel Filing of 
Jurisdictional Agreements by South¬ 
ern Cities is hereby granted. 

(4) Staff’s Motion For Clarification 
is hereby declared to be moot. 

(5) Within 30 days of the issuance of 
this order. Edison is hereby directed to 
file the D.C. Intertie Agreement and 
the Sylmar Agreement in the consoli¬ 
dated dockets in accordance with the 
foregoing discussion. 

(6) Within 30 days of the issuance of 
this order, all signatories of the Pacific 
Intertie Agreement, who are public 
utilities, shall file, jointly or individ¬ 
ually, all classifications, practices, 
rules, regulations or contracts that in 
any manner affect or relate to the Pa¬ 
cific Intertie agreement with the Com¬ 
mission in Docket No. E-7777. 

(7) The Secretary shall cause 
prompt publication of this order to be 
made in the Federal Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretary. 

CPR Doc. 79-597 Piled 1-5-79: 8:45 am] 


[6740-02-M] 

[Docket No. CI75-602) 

ROY M. HUFFINGTON, INC. 

Filing 

December 27. 1978. 

Take notice that on December 22. 
1978, the Commission Staff filed with 
the Federal Energy Regulatory Com¬ 
mission a document entitled Report of 
the Commission Staff which computes 
what the Staff believes to be a cost 
justified special relief rate for Roy M. 
Huffington, Inc. for natural gas from 
the Lawson Field. Acadia Parish. Lou¬ 
isiana. The report states it is based 
upon responses to Staff interrogator¬ 
ies served upon Huffington pursuant 
to our order of August 2, 1978. 
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The Commission will provide for the 
filing of comments on Report of the 
Commission Staff. Any person desiring 
to be heard or to protest the report 
should file commnets on or before 
January 19, 1979, with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street NE., Wasliing- 
ton. D.C. 20426. The Commission spe¬ 
cifically solicits the comments of Roy 
M. Huffington, Inc. in this matter. 

All protests and comments will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve To make pro 
test ants parties to the proceeding. Any 
party wishing to become a party must 
file a petition to intervene in accord¬ 
ance with the Commission's Rules; 
provided, however, that persons that 
have previously filed a notice or peti¬ 
tion for intervention in this proceed¬ 
ing need not file additional notices or 
petitions to become parties with re¬ 
spect to the instant filing. Copies of 
the Report of the Commission Staff 
'are on file with the Commission and 
are available for public inspection. 

Kenneth F. Plumb. 

Secretary. 

(FR Doc. 79-595 Filed 1-5-79: 8:45 am) 


16740-02-M] 

[Docket No. CP79-112) 

TEXAS GAS TRANSMISSION CORF. 

Application 

December 27. 1978. 

Take notice that on December 11, 
1978. Texas Gas Transmission Corpo¬ 
ration (Applicant). P.O. Box 1160, 
Owensboro, Kentucky 42301, filed in 
Docket No. CP79-112 an application 
pursuant to Section 7(c) of the Natu¬ 
ral Gas Act for a certificate of public 
convenience and necessity authorizing 
the transportation, on an interruptible 
basis, up to 550 Mcf of natural gas per 
day for Indiana Gas Company, Inc. 
(Indiana Gas), an existing resale cus¬ 
tomer of Applicant, all as more fully 
set forth in the application on file 
with the Commission and open to 
public Inspection. 

The application states that Indiana 
Gas is presently purchasing volumes 
of refinery gas from the Rock Island 
Refinery in Indianapolis. Indiana, and 
that pursuant to a transportation 
agreement dated September 22. 1978, 
Applicant has agreed to transport the 
gas, by displacement, to Texas Eastern 
Transmission Corporation (Texas 
Eastern) for ultimate delivery to Indi¬ 
ana Gas’s Greenburg. Indiana, service 
area. 1 

It is stated that the proposed trans¬ 
portation service would be effected by 


‘The Indiana Gas system served by Appli¬ 
cant Is not connected to the Indiana Gas 
system served by Texas Eastern. 


Applicant’s backing off its deliveries to 
Indiana Gas in Applicant’s Zone 3 by 
up to 550 Mcf per day and delivering 
such volumes to Texas Eastern for the 
account of Indiana Gas at an existing 
meter station owned by Applicant near 
Lebanon, Ohio. The volumes of gas 
transported and delivered by Appli¬ 
cant to Texas Eastern would not be 
lost to that portion of the Indiana Gas 
system served by Applicant In that In¬ 
diana Gas would make available to 
such system volumes of refinery gas 
equivalent to those volumes being 
transported, it is stated. 

Applicant indicates that it would 
retain a volume of gas equal to 1.66 
percent above the delivered volumes as 
makeup for compressor fuel and line 
loss, which percentage was calculated 
on an Incremental basis. Applicant fur¬ 
ther indicates that it would collect an 
initial charge of 15.09 cents for each 
MCF (at 14.73 psia) delivered to Texas 
Eastern for the account of Indiana 
Gas. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
January 15. 1979. file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion's Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to jurisdiction conferred upon the 
Federal Energy Regulatory Commis¬ 
sion by Sections 7 and 15 of the Natu¬ 
ral Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for. unless otherwise advised, it 
will be unnecessary for Applicant to 


appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

CJFR Doc. 79-596 Filed 1-5-79; 8:45 am] 


[6740-02-M] 

(Docket No. RP79-11] 

TEXAS GAS PIPE LINE CORP. 

Order Accepting for Filing and Suspending 

Proposed Rate Increase, Granting Waiver 

and Establishing Procedures 

December 28, 1978. 

On November 30. 1978. Texas Gas 
Pipe Line Corporation (TGPLC) filed 
revised tariff sheets, 1 which propose to 
increase its annual jurisdictional rev¬ 
enues by $135,282, or by approximate¬ 
ly 5.5 percent. TGPLC requests an ef¬ 
fective date of January 1, 1979. 

TGPLC’s submitted cost of service in 
support of the filing is based on actual 
cost 8 for the twelve months ended 
August 31. 1978, as adjusted for known 
and measurable changes which are ex¬ 
pected to be incurred within the test 
period. The proposed rate would in¬ 
crease by 60.27 cents per Mcf the com¬ 
modity portion of its CD-I rate 
charged to Transcontinental Gas Pipe 
Line Corporation.® Additionally, the 
proposed rate would increase by 66.35 
cents per Mcf the single part rate 
under Rate Schedule G-l charged to 
Texas Eastern Transmission Corpora¬ 
tion. 

TGPLC states the proposed increase 
In rates is required to recover in¬ 
creased operating expenses and in¬ 
creased expenses for transmission and 
compression of gas by others. Further, 
the company states that it needs to in¬ 
crease its revenues to the requested 
level so as to provide for an overall 
rate of return of 13 percent. Finally. 
TGPLC requests the Commission to 
waive its regulations regarding major 
rate increase filings. TGPLC requests 
the Commission to treat the filing as a 
minor rate Increase under Section 
154.63(a)(3) and (bX4) requiring only 
the filing of Statements L, M. and N. 
Also TGPLC has informed the Com¬ 
mission by letter dated December 1. 
1978. that It has not submitted an 
opinion of an independent public ac¬ 
countant as required by Section 
154.63(e)(6). However TGPLC indi¬ 
cates that they would be filing that 
opinion in the near future. For good 
cause shown, we shall grant waiver of 
Section 154.63(b)(3) of the Regula¬ 
tions to permit TGPLC’s filing to be 
treated as a minor rate increase pursu¬ 
ant to Section 154.63(a)(3) and (b)(4) 


‘Second Revised Tariff Sheets Noe. 5 and 
8. FERC Gas Tariff. First Revised Volume 
No. 1. 

'Second Revised Sheet No. 5. 
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of the Regulations. However, we shall 
require TGPLC to supply the required 
independent public accountant’s opin¬ 
ion within 30 days of the issuance of 
this order. 

Public notice of TGPLC’s November 
30, 1978, filing was issued on Decem¬ 
ber 13, 1978. Protests and petitions to 
intervene in the above captioned 
docket are due to be filed on or before 
December 27, 1978. 

After a review of TGPLC’s filing in 
this docket, the Commission finds that 
the company has not shown that the 
proposed increase is just and reason¬ 
able as required by the Natural Gas 
Act and Commission Regulations; and 
that the requested increase may be 
unjust, unreasonable, unduly discrimi¬ 
natory or otherwise unlawful. Accord¬ 
ingly, the Commission accepts 
TGPLC’s proposed rate increase for 
filing, suspends its use for five months 
or until June 1, 1979, subject to 
refund, and the conditions set forth 
below, and sets the matter for hearing. 

The Commission finds: It is neces¬ 
sary and proper in the public interest 
and in carrying out the provisions of 
the Natural Gas Act that the Commis¬ 
sion conduct a hearing regarding the 
lawfulness of the rates proposed by 
TGPLC and that the same be accepted 
for filing and suspended as hereinafter 
ordered. 

The Commission orders: (A) Pursu¬ 
ant to the authority of the Natural 
Gas Act, particularly Sections 4, 5, 8, 
and 15 thereof. 15 U.S.C. §§717(0, 
717(d), 717(g), and 717(m). and the 
Commission’s rules and regulations, a 
public hearing shall be held concern¬ 
ing the lawfulness of the increased 
rates proposed by TGPLC. 

(B) Pending hearing and decision, 
and subject to the condition of Order¬ 
ing Paragraph C below. TGPLC’s First 
Revised Volume No. 1, Second Revised 
Sheet Nos. 5 and 8 are accepted for 
filing and suspended for five (5) 
months until June 1, 1979, when they 
shall be permitted to become effective 
subject to refund, upon motion filed 
by TGPLC consistent with the provi¬ 
sions of the Natural Gas Act. 

(C) Within 30 days of the issuance of 
this order, TGPLC shall file with the 
Commission in this docket an inde¬ 
pendent accountant's opinion as re¬ 
quired by Section 154.63(eX6) of the 
Commission’s Regulations. 

(D) TGPLC’s request for a waiver of 
Section 154.63(b)(3) of the Commis¬ 
sion’s Regulations is granted. 

(E) The Commission Staff shall pre¬ 
pare and serve top sheets on all parties 
on or before April 6, 1979. 

(F) A Presiding Administrative Law 
Judge, to be designated by the Chief 
Administrative Law Judge pursuant to 
18 CFR 3.5(d), shall convene a pre- 
hearing conference in this proceeding 
within thirty days, in a hearing room 


of the Federal Energy Regulatory 
Commission. 825 North Capitol Street 
NE., Washington. D.C. 20426. for the 
purposes of establishing procedures 
for the investigation and hearing to be 
held pursuant to this order. The Pre¬ 
siding Judge shall be authorized to 
modify all procedural dates and to es¬ 
tablish further procedures as may in 
his judgment be required for purposes 
of the investigation and hearing pur¬ 
suant to this order. The Presiding 
Judge shall also be authorized to rule 
upon all motions except motions to 
consolidate, sever, or dismiss, as pro¬ 
vided for in the rules of practice and 
procedure. 

By the Commission. 

Kenneth F. Plumb, 
Secretary . 

CFR Doc. 79-604 Filed 1-5-79; 8:45 am) 


[6740-02-M] 

[Docket No. RP72-133; (PGA79-1)] 

UNITED GAS PIPE LINE CO. 

Order Accepting for Filing and Suspending 
Proposed PGA Rate Increase, Subject to 
Conditions; Initiating Hearing; and Establish¬ 
ing Procedures 

December 28, 1978. 
On November 15, 1978, United Gas 
Pipeline Company (United) filed re¬ 
vised tariff sheets 1 proposed to 
become effective January 1, 1979, 
which reflect rate adjustments pursu¬ 
ant to the Company’s PGA clause. 
These adjustments include an increase 
of 19.104 per Mcf in average purchased 
gas costs; or an increase of approxi¬ 
mately $146 million per year; a de¬ 
crease from 9.47* to 1.9U per Mcf in 
the surcharge to recover a deferred ac¬ 
count balance of $6.5 million; and a 
GRI charge pursuant to Opinion No. 
30 of 3.5 mills per Mcf. 

United states that the 19.10c per 
Mcf increase reflects supplier rate 
changes, particularly a Sea Robin 
Pipeline Company (Sea Robin) rate in¬ 
crease, price escalations by producer 
suppliers pursuant to Sections 104 and 
108 of the NGPA and other producer 
supplier increases. United states fur¬ 
ther that the surcharge adjustment 
reflects a refund of $28.5 million from 
Sea Robin in Docket Nos. RP73-47, 
RP76-39, RP77-6. 

Notice of the proposed adjustments 
was issued November 20, 1978, with pe¬ 
titions to intervene due on or before 
December 8, 1978. 

Based on a review of United’s filing, 
the Commission finds that the pro¬ 
posed rates have not been shown to be 
just and reasonable, and may be 
unjust, unreasonable, unduly discrimi- 


JForty-Seventh Revised Sheet No. 4 to 
FERC Gas Tariff, First Revised Volume No. 
1 . 


natory or otherwise unlawful. Accord¬ 
ingly, the Commission shall accept for 
filing United’s filing subject to condi¬ 
tions; grant waiver of the 30-day 
notice requirements and suspend its 
effectiveness such that it shall be 
come effective, subject to refund, as of 
January 1, 1979. In addition, we shall 
set the issue of the prudency of the 
emergency purchases for hearing. 

Our review indicates that the sub¬ 
ject filing includes emergency pur¬ 
chase costs in excess of those pre¬ 
scribed by Opinion No. 770-A. In addi¬ 
tion. United has been making these 
purchases year round, including the 
summer months. United has not 
shown that this purchase program is 
consistent *with the prudent pipeline 
standard. Accordingly, we shall set 
this matter for hearing. 

In its systemwide average cost of 
gas. United has reflected anticipated 
increased costs for purchases from 
producers not presently selling under 
certificates issued pursuant to Section 
7 of the Natural Gas Act. Whether 
these sales should be certificated is at 
issue in a pending show cause proceed¬ 
ing. 2 Determination of whether these 
sales are committed or dedicated to 
the Interstate market will affect the 
determination of the appropriate sale 
prices. Inclusion of these anticipated 
costs is hereby made subject to the 
outcome of the show cause proceeding 
in CP76-238. As the costs are merely 
anticipated, and not yet incurred. 
United should file actual cost data as 
of January 1. 1979 to demonstrate that 
the anticipated costs did occur. 

In addition. United has reflected 
other costs from producer and pipeline 
suppliers in its current adjustment 
which are anticipated to become effec¬ 
tive on or before January 1, 1979. Ac¬ 
cordingly. we shall require United to 
file a revised tariff sheet reflecting 
elimination of costs from producer and 
pipeline suppliers which those suppli¬ 
ers are not authorized to charge 
United on or before January 1. 1979, 
pursuant to applicable Commission 
orders, the Natural Gas Act and the 
Regulations thereunder, and the Natu¬ 
ral Gas Policy Act of 1978 and the 
Regulations thereunder. Upon receipt 
of a revised tariff sheet which con¬ 
forms to the conditions of this order, 
the Commission shall make it effective 
January 1, 1979. subject to refund, but 
shall limit the refund obligation to the 
costs reflected in the filing attributa¬ 
ble to emergency purchases and those 
purchases at issue in Docket No. 
CP76-238. 

The Commission orders: (A) Subject 
to the conditions of Ordering Para¬ 
graphs (B). (C). (D) below. United's 
proposed Forty-Seventh Revised Sheet 


* In the matter of United Gas Pipe Line 
Company and Certain Producer Respon¬ 
dents, Docket No. CP76-238. 


FEDERAL REGISTER, VOL 44, NO. 5—MONDAY, JANUARY 8, 1979 









1790 


NOTICES 


No. 4 to FERC Gas Tariff, First Re¬ 
vised Volume No. 1, is accepted for 
filing, suspended, waiver of notice re¬ 
quirements is granted such that the 
filing shall become effective on Janu¬ 
ary 1. 1979, subject to refund. 

(B) United shall file a revised tariff 
sheet to become effective subject to 
refund on January 1. 1979, reflecting 
elimination of costs from producer and 
pipeline suppliers which those suppli¬ 
ers are not authorized to charge 
United on or before January 1, 1979, 
pursuant to applicable Commission 
orders, the Natural Gas Act and the 
Regulations thereunder, and the Natu¬ 
ral Gas Policy Act of 1978 and the 
Regulations thereunder. 

(C) United may include anticipated 
increased costs for purchases from 
producers presently making uncertifi¬ 
cated sales, provided that the compa¬ 
ny files actual cost data as of January 
1, 1979, to demonstrate that the antici¬ 
pated costs did in fact materialize, and 
provided further, that the inclusion of 
these rates in costs shall be dependent 
on the outcome of proceedings in 
Docket No. CP76-238, to determine 
whether the sales are jurisdictional 
and what costs for such sales should 
be reflected in United's rates. 

(D) Waiver of Section 154.63(e)(2)(i) 
is granted to the extent necessary to 
effectuate the conditions contained in 
Ordering Paragraphs (C) and (D) 
above. 

(E) Pursuant to the authority of the 
Natural Gas Act, Sections 4, 5. 8, and 
15, and the Commission’s rules and 
regulations, a public hearing shall be 
held concerning the prudency of the 
emergency purchases made by United. 

(F) The Commission Staff shall pre¬ 
pare and serve top sheets in the emer¬ 
gency purchase proceeding on all par¬ 
ties on or before March 9. 1979. 

(G) A Presiding Administrative Law 
Judge, to be designated by the Chief 
Administrative Law Judge for that 
purpose (18 CFR 3.5(d)), shall convene 
a settlement conference in this pro¬ 
ceeding to be held within 10 days after 
the service of top sheets by the Staff 
in the consolidated emergency pur¬ 
chase proceeding in a hearing or con¬ 
ference room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426. The Presiding Administrative 
Law Judge is authorized to establish 
such further procedural dates as may 
be necessary, and to rule upon all mo¬ 
tions (except motions to consolidate, 
sever, or dismiss), as provided for in 
the rules of practice and procedure. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-605 Filed 1-5-79; 8:45 am] 


[6740-02-M] 

[Docket No. RP78-85] 

VILLAGE OF PAWNEE, ILL., ET AL., COMPLAINT 

PETITIONERS, V. PANHANDLE EASTERN PIPE 

LINE CO., RESPONDENT 

Amended Complaint and Petition for Relief 

December 29, 1978. 

Take notice that on November 20, 
1978 the Villages of Pawnee. Divemon, 
Pleasant Hill, and Riverton, Illinois, 
the Cities of Auburn, Bushnell, Pitts¬ 
field. and Montgomery, Illinois, and 
the Town Gas Company, complainant 
petitioners (petitioners), filed in 
Docket No. RP78-85 and amendment 
to their petition filed, pursuant to the 
provisions of the Natural Gas Act, on 
August 30, 1978, in said docket. 

The amended petition provides for a 
change in a portion of the relief re¬ 
quested by petitioners. It is requested 
that Panhandle Eastern be directed to 
amend the latter portion of Section 
16.5(c)(4) of its tariff to read “and (b) 
it did not attach or supply any new gas 
usage on its system within Opinion 
No. 754 for Priorities 2 through 5 after 
February 1. 1974." 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the com¬ 
missions Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 23, 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 79-609 Filed 1-5-79; 8:45 am] 


[6740-02-M] 

[Docket No. CI75-45 et al.] 


ASHLAND OIL, INC. ET AL. 

Order Establishing Additional Proceeding 
Pursuant to Court Order 

November 20. 1978. 
In the matter of Tenneco Oil Com¬ 
pany. CI75-45; Placid Oil Company, 
CI75-59; Hunt Petroleum Corporation, 
CI75-66; Hunt Industries, CI75-67; 
Hunt Oil Company, CI75-68; Kewanee 


Oil Company, CI75-69; Tenneco Oil 
Company, CI75-105; Shell Oil Compa¬ 
ny. CI75-684, CI75-107; Ashland Oil. 
Inc., CI75-122; TransOcean Oil, Inc., 
CI75-138; Tennessee Gas Pipeline 
Company, a Division of Tenneco Inc., 
CP73-339; Trunkline Gas Company, 
CP75-330, CP75-19; Tennessee Gas 
Pipeline Company, CP75-23, CP75- 
119, CP75-120; Trunkline Gas Compa¬ 
ny, CP75-149; Southern Natural Gas 
Company, CP75-316, CP75-151; South¬ 
ern Natural Gas Company, CP75-153, 
United Gas Pipe Line Company and 
Florida Gas Transmission Company, 
CP75-153; Southern Natural Gas Com¬ 
pany. CP75-163; Tennessee Gas Pipe¬ 
line Company, A Division of Tenneco 
Inc., and Tenneco Chemicals, Inc., 
CP75-258; Highland Resources. CI75- 
733. 

On March 20, 1978, the Commission 
issued Opinion No. 10 modifying FPC 
Opinion No. 789. 1 In Opinion No. 10, 
the Commission, among other things, 
denied requests by a number of inter¬ 
state pipelines for authorization to 
transport natural gas produced in the 
offshore Federal domain to various 
gas consuming facilities onshore and 
found that the public interest is no 
longer served by the policy of produc¬ 
er reservations known as the Chande- 
leur incentive. 2 3 In Opinion No. 10-A, 
issued on June 21, 1978, the Commis¬ 
sion denied applications for rehearing 
of Opinion No. 10. 

Petitions for review of Opinion Nos. 
10 and 10-A were filed in the Fifth 
Circuit and the District of Columbia 
Circuit at approximately the same 
time. 5 Tenneco Oil Company alleges 
that it filed in the Fifth Circuit at 
3:02:03 p.m. EDT; the Public Service 
Commission of the State of New York 
alleges that it filed in the District of 
Columbia Circuit at 3:02:10 p.m. EDT. 

On October 30, 1978, the Court of 
Appeals for the Fifth Circuit entered 
an order, 4 under Fifth Circuit Rule 
24(f), 5 referring to the Commission for 


‘The term “Commission", when used in 
the context of action taken prior to October 
1, 1977, refers to the FPC; when used other¬ 
wise. the reference is to the FERC. 

*The Chandeleur incentive was the policy 
of allowing producers to reserve gas from 
the offshore federal domain for their own 
use to provide an incentive for exploration 
and development, 

3 In the Fifth Circuit, the appeals are 
docketed as Air Products and Chemicals, 
Inc. v. FERC, Nos. 78-2011. et aL The D.C. 
Circuit is considering Public Service Com¬ 
mission of the State of New York v. FERC, 
No. 78-1572, and Associated Gas Distribu¬ 
tors V. FERC, No. 78 1573. 

*A copy of the order is attached as Appen¬ 
dix A. 

‘Rule 24(f) provides: Any party who raises 
an issue as to venue shall immediately move 
for resolution of that issue and serve a sup¬ 
porting memorandum therewith. Within 10 
days of service, opposing parties may serve 
an opposing memorandum. The Court will 
expedite its decision on this issue. Any dis- 
Footnotes continued on next page 
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findings of fact the question of which 
petition for review of Commission 
Opinion Nos. 10 and 10-A was first 
filed. 6 Accordingly, the Commission 
will direct that a proceeding be con¬ 
ducted by an administrative law judge 
for purposes of ascertaining the facts 
pertinent to the filing of various peti¬ 
tions for review of Opinion Nos. 10 
and 10-A. 

Neither the court’s order nor Rule 
24(f) states whether the Commission 
must find which petition was filed 
first or whether it should simply make 
findings regarding the filing of various 
petitions. The Commission believes, 
however, that the ultimate finding of 
which petition was filed first is a ques¬ 
tion that must ultimately be resolved 
by the courts of appeals. Accordingly, 
the Commission will direct the admin¬ 
istrative law judge to conduct such 
procedures as he considers necessary, 
to prepare a report concerning the 
filing of petitions for review of Opin¬ 
ion Nos. 10 and 10-A. and to certify 
that report to the Commission. 7 The 
Commission will then make the find¬ 
ings of fact called for by the Fifth Cir¬ 
cuit’s order, but will leave the question 
of which petition was filed first for de¬ 
finitive resolution by the courts. 

The Commission orders: 

(A) Pursuant to the authority con¬ 
tained in and subject to the jurisdic¬ 
tion conferred on the Commission by 
the Natural Gas Act, the Department 
of Energy Reorganization Act, and the 
Commission’s Rules of Practice and 
Procedure, and in accordance with the 
order of the United States Court of 
Appeals for the Fifth Circuit in Air 
Products Chemicals , Inc. v. FERC, 
No. 78-2011, a public proceeding shall 
be held in a hearing room of the Com¬ 
mission for purposes of ascertaining 
the facts pertinent to the filing of pe¬ 
titions for review of Opinion Nos. 10 
and 10-A. as described in the body of 
this order. 

(B) An administrative law judge, to 
be designated by the Chief Adminis¬ 
trative Law Judge for that purpose 

Footnotes continued from last page 
pute as to priority of institution of proceed¬ 
ings in two or more Courts of Appeal will be 
referred to the Commission for findings of 

fact. 

k On November 8. 1978, In Public Service 
Commission of the State of New York v. Fed¬ 
eral Energy Regulatory Commission, No. 78- 
1572. the District of Columbia Circuit en¬ 
tered an order denying Tenneco Oil Compa¬ 
ny’s motion to dismiss the petition for 
review and held in abeyance Tenneco*s 
"motion to transfer venue • # • pending 
action by the • • • Commission with respect 
to the reference to it by the Fifth Circuit 
under its Rule 24(f).” A copy of this order is 
attached as Appendix B. 

'Unless otherwise ordered by the Commis¬ 
sion, the parties shall not be permitted to 
file exceptions to the administrative law 
Judge’s report. 


pursuant to section 3.5(d) of the Com¬ 
mission’s General Rules (18 CFR 
3.5(d)), shall conduct such proceedings 
as he deems necessary and appropriate 
and prepare a report as described in 
the body of this order, and to certify 
that report to the Commission. Unless 
otherwise ordered by the Commission, 
the parties shall not be permitted to 
file exceptions to the administrative 
law judge’s report. 

(C) The presiding administrative law 
judge designated in accordance with 
ordering paragraph (B) above shall 
have authority to establish and 
change all procedural dates and to 
rule on all motions with the exception 
of petitions and motions to consolidate 
and sever and motions to dismiss, as 
provided in the Commission’s Rules of 
Practice and Procedure. 

(D) The proceeding described in or¬ 
dering paragraph (B) above shall be 
conducted as soon as possible follow¬ 
ing issuance of this order. 

(E) The Secretary shall cause this 
order to be published promptly in the 
Federal Register. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

Appendix A—In the United States Court 
of Appeals for the Fifth Circuit 
[No. 78-20111 

Air Products Chemical, Inc., Et Al, Pe¬ 
titioners. v. Federal Energy Regulatory Com¬ 
mission, Respondent. 

ORDER 

October 30, 1978. 

Before BROWN. Chief Judge. COLEMAN 
and TJOFLAT. Circuit Judges. PER 
CURIAM: 

Several appeals are pending in this Court 
and in the District of Columbia Circuit 
Court of Appeals, • all seeking review of cer¬ 
tain opinions of the Federal Energy Regula¬ 
tory Commission (FERC). * * 3 Although ap¬ 
peals were filed in both courts at approxi¬ 
mately the same time, it is uncertain which 
forum first received notice. The Public Serv¬ 
ice Commission of New York has. therefore, 
filed a motion pursuant to Fifth Circuit 
Rule 24(f). 3 requesting that this Court refer 


•Appeals pending in this Court are filed 
under the style Air Products and Chemical. 
Inc. v. FERC, Nos. 78-2011, ct al The Dis¬ 
trict of Columbia Circuit is considering 
Public Servi ce Co mmission of the State of 
New York v. FERC. No. 78-1572 and Associ¬ 
ated Gas Distributors v. FERC. No. 78 1573. 

•All parties are seeking review of FERC’s 
opinion 10 of March 20. 1978, and its opin¬ 
ion 10A of June 21. 1978. 

3 24(f) Venue. Any party w r ho raises an 
issue as to venue shall immediately move for 
resolution of that issue and serve a support¬ 
ing memorandum therewith. Within 10 days 
of service, opposing parties may serve an op¬ 
posing memorandum. The Court will expe¬ 
dite its decision of this issue. Any dispute as 
to priority of institution of proceedings in 
two or more Courts of Appeal will be re¬ 
ferred to the Commission for findings of 
fact. 


the venue issue to FERC for findings of 
fact. Agreeing that FERC is a more appro¬ 
priate body to tackle the task than is a 
Court of Appeals, we hereby refer the issue 
to the Commission. 

Appendix B—In the United States Court 
of Appeals for the District of Columbia 
Circuit 

[No. 78-15721 

Public Service Commission of New York v. 
Federal Energy, Regulatory Commission 
and consolidated case No. 78-1573. 

November 8. 1978. 

BEFORE: Fahy, Senior Circuit Judge: 
Wilkey, Circuit Judge. 

ORDER 

On consideration of intervenors’ motion to 
dismiss or in the alternative to transfer 
venue, and the responses thereto, it is OR¬ 
DERED by the Court that the motion to 
dismiss is denied. It is FURTHER OR¬ 
DERED by the Court that the motion to 
transfer venue is held in abeyance pending 
action by the Federal Energy Regulatory 
Commission with respect to the reference to 
it by the Fifth Circuit under its Rule 24(f). 

Per Curiam. 

[FR Doc. 79-617 Filed 1-5-79; 8:45 am] 


[6560-01-M] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 1035-71 

RECEIPT OF ENVIRONMENTAL IMPACT 
STATEMENTS 

President Carter’s Reorganization 
Plan No. I (see President’s Message of 
July 15, 1977) transferred certain 

functions from the Council on Envir¬ 
onmental Quality (CEQ) to the Envi¬ 
ronmental Protection Agency (EPA). 
Some of these functions relate to oper¬ 
ational duties associated with the ad¬ 
ministrative aspects of the environ¬ 
mental impact statement (EIS) proc¬ 
ess. In Memorandum of Agreement 
No. 1 entered Into between CEQ and 
EPA. dated March 29. 1978, it was 
agreed that EPA would be the official 
recipient of EIS’s and would publish 
the availability of each EIS received 
on a weekly basis. This is the duty for¬ 
merly carried out by CEQ pursuant to 
Section 1500.11(c) of the CEQ Guide¬ 
lines. 

Review periods for draft and final 
EIS will be computed as follows: the 
45 day review period for draft EIS’s 
will be computed from the Friday fol¬ 
lowing the week which is being report¬ 
ed; the 30 day wait period for final 
EIS’s will be computed from the date 
of receipt of the EIS by EPA and com¬ 
menting parties. 

The following is a list of environ¬ 
mental impact statements received by 
the Environmental Protection Agency 
from December 26. 1978 through De¬ 
cember 29, 1978; the date of submis- 
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sion of comments on draft EIS's as 
computed from January 5. 1979 is Feb¬ 
ruary 19. 1979. 

Copies of Individual statements are 
available for review from the originat¬ 
ing agency. Back copies are also availa¬ 
ble at 10 cents per page from the Envi¬ 
ronmental Law Institute. 1346 Con¬ 
necticut Avenue, Washington, D.C. 
20036. 

Peter L. Cook. 

Acting Director, 
Office of Federal Activities. 

Dated: January 3. 1979. 

Department of Agriculture 

Contact: Mr. Barry Flamm. Coordinator. 
Environmental Quality Activities. U.S. De¬ 
partment of Agriculture. Room 359A, Wash¬ 
ington. D.C. 20250. (202)447-3965. 

FOREST SERVICE 

Draft 

Sullivan-Salmo unit plan. Colville Nation¬ 
al Forest, Pend Oreille. Washington, and 
Boundary Counties ui Idaho. December 27: 
The proposed action is the development of a 
land management plan for the Sulliyan- 
Salmo planning unit of the Colville Nation¬ 
al Forest located in Pend Oreille County. 
Wash, and Boundary County. Idaho. The 
major issues identified include: (1) Determi¬ 
nation of the planning units contribution 
toward renewable resource targets. (2) rela¬ 
tionship of unit mangement and local indus¬ 
trial and domestic water uses. (3) recreation¬ 
al experiences associated with Sullivan 
Lake. (4) timber yield and economic stabil¬ 
ity. (5) maintenance of winter habitat, and 
(6) protection of scientific, educational, or 
recreational values. (USDA-FS-06-21-79- 
07). (EIS order No. 81375.) 

Presidential unit plan, White Mountain 
National Forest, Coos and Carroll Counties, 
N.H.. December 27: The proposed action is 
to implement a land management plan for 
the 100.000-acre Presidential unit of the 
White Mountain National Forest located in 
Coos and Carroll Counties. N.H. The plan 
includes building new and expanding exist¬ 
ing recreational facilities such as picnic 
areas, primitive overnight facilities and ski 
and hiking trails. Reduction and removal of 
existLng emergency shelters and winter off¬ 
road area is proposed. Also proposed is the 
establishment of managment direction for 
forest trails, roads, information services, 
timber, access roads, and protection of 
unique plant/insect species/endangered 
wildlife species. (USDAFS-R9-DES-ADM- 
79-01). (EIS order No. 81374.) 

Snake River, Bridger-Teton National 
Forest. Wild-Scenic River. Teton and Lin¬ 
coln Counties. Wyo.. December 27: This 
project concerns the classification of the 
Snake River as a wild and scenic river. This 
proposal concerns that portion of the river 
which is located in the Bridger-Teton Na¬ 
tional Forest. Teton and Lincoln Counties, 
Wyo. This study specifically addresses the 
Snake River and immediate environment 
from the south boundary of Grand Teton 
National Park to the headwaters of Pali¬ 
sades Reservoir, which includes 50 miles of 
river. It is established that the river is eligi¬ 
ble for designation by Congress as a wild 
and scenic river and there are several alter¬ 
natives varying in scenic river miles and rec¬ 


NOTICES 

reation river miles. (USDA-FS- 
DES(LEG)79-02). (EIS order No. 81374.) 

The review period for the above statement 
will be 90 days. 

RURAL ELECTRIFICATION ADMINISTRATION 

Draft 

Ojo-Taos 345 kV transmission and related 
facilities, Taos and Rio Arriba Counties. N. 
Mex., December 12: The proposed action 
concerns the use of REA insured loan funds 
to finance the construction of the Ojo-Taos 
345 kV transmission line and related termi¬ 
nal facilities located in Taos and Rio Arriba 
Counties. N. Mex. The 38-mile transmission 
line will be built between the Taos substa¬ 
tion of Plains Electric Generation and 
Transmission Cooperative, Inc. and the OJo 
Substation of the Public Service Co. of New 
Mexico. Both substations will be modified to 
accomodate the terminal facilities for the 
transmission line. (USDA-REA-EIS-ADM- 
78-13). (EIS order No. 81386.) 

SOIL CONSERVATION SERVICE 

Draft 

Pine Creek Watershed. Lamar County, 
Tex.. December 28: The proposed Pine 
Creek Watershed project is located in 
Lamar County, Tex. The project contains 
provisions for technical assistance for the 
application of needed land treatment meas¬ 
ures on the watershed lands and installing 
15 floodwater retarding structures, one mul¬ 
tipurpose structure, and 10.28 miles of chan¬ 
nel work remain to be installed for project 
completion. (USDA-SCS- EIS-WS-ADM-78- 
3-D-TX). (EIS order No. 81383.) 

U.S. Army Corps of Enginef.rs 

Contact: Dr. C. Grant Ash. Office of Envi¬ 
ronmental Policy. Attn: DAEN-CWR-P. 
Office of the Chief of Engineers. U.S. Army 
Corps or Engineers. 1000 Independence 
Avenue. S.W.. Washington. D.C. 20314, (202) 
693-6795. 

Draft 

Delta Pumping Plant. Operation. Contra 
Cosia and Alameda Counties. Calif., Decem¬ 
ber 27: The California Department of Water 
Resources has applied for permits from the 
corps for the existence and operation of the 
Delta Pumping station. Intake channel, 
Clifton Court forebay and appurtenant 
facilities. The plant Is located at the head of 
the California Aqueduct northwest of 
Tracy, California near the Contra Costa and 
Alameda County line. The proposed facili¬ 
ties will divert water to service areas in the 
south San Francisco Bay, San Joaquin 
Valley and southern California (Sacramento 
District). (EIS Order No. 81382). 

Draft Supplement 

Seattle Harbor navigation, operation and 
maintenance. King’s County. Wash.. Decem¬ 
ber 28: This proposal supplements a final 
EIS filed with CEQ in August 1975. The 
action is continued maintenance dredging of 
the Seattle Harbor navigation project locat¬ 
ed in King County. Washington. Project 
plans call for the clamshell dredging of the 
upstream reaches from station 235 + 00 to 
the “Head of Navigation" on an annual 
basis. The amount of material dredged up¬ 
stream will average approximately 135.000 
cy per year. Dredging downstream of station 
235 + 00 Is anticipated every 4 to 7 years, re¬ 
quiring the removal of 60,000 to 300.000 cy 


of sediments (Seattle District) (EIS Order 
No. 81381). 

Department of Defense. Navy 

Contact: Mr. Ed Johnson, Head. Environ 
mental Impact Statement/ROT&E Branch. 
Office of the Chief of Naval Operations. De¬ 
partment of the Navy, Washington, D.C. 
20350.(202)697-3689. 

Draft 

Long Beach Naval Station. Reestablish¬ 
ment. Los angeles County. Calif.. December 
26: The proposed project involves the re¬ 
opening of the Long Beach Naval Station as 
an active homeport. The naval station is lo¬ 
cated in Los Angeles County. California. Ap¬ 
proximately 9.000 military and civilian per¬ 
sonnel, plus dependents and 27 ships are in¬ 
volved in this proposal. The initial ship arri¬ 
vals are scheduled to coincide with the regu¬ 
lar overhaul program and the other ships 
scheduled for arrival will be newly con¬ 
structed and will assume their homeport 
station upon the successful completion of 
the shakedown cruises. The homeport ships 
will be cold ironed while in port (EIS Order 
No. 81370). 

Environmental Protection Agency 

Contact: Mr. Wallace Stickney. Region I. 
Environmental Protection Agency, John F. 
Kennedy Federal Building. Boston, Mass. 
02203, (617) 223-4635. 

Final 

Lakes region water quality management 
plan, several counties, N.H.. December 29: 
This action involves the technical and man¬ 
agement alternatives which have been con¬ 
sidered to deal with water quality problems 
of the lakes region from now through the 
next 20 years. The lakes region is located in 
central New Hampshire and consists of four 
counties. Each community within the 208 
planning area should seriously consider the 
various alternatives and solutions to the 
water quality problems and work towards 
developing a final recommendation. Each 
community may need to make financial 
commitments and land use decisions which 
will affect future growth and types of devel¬ 
opment and management decisions impor¬ 
tant in implementing water quality recom¬ 
mendations. Comments made by: EPA. FAA. 
USDA. DOI. State and local agencies. Indi¬ 
viduals (EIS Order No. 81385). 

Contact: Mr. William Gelse, Region VIII. 
Environmental Protection Agency, 1860 Lin¬ 
coln Street, Denver, Colo. 80203. (303) 837- 
4831. 

Final 

Boulder wastewater treatment facilities, 
Boulder County. Colo, December 26: Pro¬ 
posed are the design and construction of ad¬ 
ditional wastewater treatment facilities for 
the city of Boulder, Colorado. This state¬ 
ment identifies alternatives for providing 
Boulder with improved wastewater facilities 
to meet the needs of its residents. The pro¬ 
jected service area contains approximately 
140 square miles and is bounded by the foot¬ 
hills to the west. Davison mesa to the 
South, and Gunbarrel Hill to the north. 
The population of the planning area is pro¬ 
jected to be 129,000 (Region VIII) (EPA 
908/5-78-003). Comments made by: HUD. 
DOI. COE. State and local agencies, groups 
and individuals. (EIS Order No. 81373). 
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Federal Energy Regulatory Commission 

Contact: Dr. Jack M. Heinemann, Advisor 
on Environmental Quality. Federal Energy 
Regulatory Commission, 825 North Capitol 
Street. NE. Washington, D.C. 20426. (202) 
275-4150. 

Final 

Potter Valley project No. 77, Lake and 
Mendocino Counties, Calif., December 27: 
Consideration is being given to the applica¬ 
tion of Pacific Gas and Electric Company 
for relicense to continue operation of proj¬ 
ect No. 77. This is located in Lake and Men¬ 
docino Counties, of California along the 
Rivers Eel and the East Fork Russian. It 
consists of 2,386 acres of land which encom¬ 
pass dams, reservoirs, a diversion system, 
power plants, fish passage facilities and a 
fish screen. The purpose of the project is 
recreational usage, energy production, and 
the provision of water for municipal, agri¬ 
cultural and industrial purposes (FERC/ 
EIS-0007). Comments made by: AHP. 
USDA. USA, COE. DOC. NOAA, DOI. EPA. 
State and local agencies, groups, individuals 
and businesses (EIS Order No. 81378). 

Department op HUD 

Contact: Mr. Richard H. Broun. Director, 
Office of Environmental Quality. Depart¬ 
ment of Housing and Urban Development, 
451 7th Street. S.W.. Washington, D.C. 
20410, (202) 755-6308. 

Draft 

Village Creek West Subdivision. Harris 
County. Tex., December 26: The proposed 
action is for the HUD to accept for HUD- 
FHA mortgage Insurance purposes the 628 
acre Village Creek West Subdivision located 
in western Harris County. Texas, roughly 7 
miles north of the small municipality of 
Katy. When completed, the subdivision will 
contain approximately 2,200 single-family 
homes plus some shopping and recreational 
facilities (HUD-R06-EIS-78-53 D) (EIS 
Order No. 81372). 

Interstate Commerce Commission 

Contact: Mr. Richard l Chais. Chief, Sec¬ 
tion of Energy and Environment, room 3373, 
12th and Constitution Ave.. N.W., Washing¬ 
ton. D.C. 20423, (202) 275-7692. 

Draft 

Control-Merger. Burlington Northern and 
St. Louis-San Francisco, Several. December 
28: The proposal concerns two railroad com¬ 
panies. Burlington Northern. Inc. and the 
St. Louis-San Francisco Railway Company, 
which propose to merge their operations 
into one system. This end-to-end merger 
would create a company with lines extend¬ 
ing from the Northwestern United States to 
the gulf coast. A certain amount of traffic 
will be diverted from other railroads to 
routes of the merged system, creating addi¬ 
tional traffic over some routes and through 
some terminals. (Finance Docket No. 28583 
Sub No. IF) (EIS Order No. 81384). 

Department or Transportation 

Contact: Mr. Martin Convisser. Director. 
Office of Environmental Affairs. U.S. De¬ 
partment of Transportation. 400 7th Street. 
S.W.. Washington, D.C. 20590. (202) 426- 
4357. 

federal highway administration 

Draft 

TN-22. Union City to Dresden; Obion and 
Weakley Counties. Tenn.. December 27: The 


proposed highway project involves the im¬ 
provement of TN-22. from the end of the 
four lane section near Union City to Old 
State Route 22 near Dresden, in Obion and 
Weakley Counties. Tennessee. This pro¬ 
posed section is classified as a principal arte¬ 
rial route on the Tennessee State wide plan 
and would directly serve Union City, Martin 
and Dresden. The proposed cross section 
consists of four 12 foot traffic lanes with 48- 
foot median on a minimum right-of-way of 
250 feet except through Gardiner. Midway 
and near Union City. Two alternative align¬ 
ments were considered. (FHWA-TN-EIS-78- 
09) (EIS Order No. 81376). 

VA-199. Williamsburg bypass, VA-5 to I- 
64. James City and York Counties. Va.. De¬ 
cember 27: The proposed Williamsburg 
bypass Involves the construction of a four- 
lane. divided, limited access highway within 
the counties of James City and York, Vir¬ 
ginia. The proposed southern terminus is at 
the intersection of completed VA-199 and 
VA-5 and the northeastern project terminus 
is at the existing 1-64 interchange with VA- 
646. Alternatives being considered in this 
evaluation include the no-build option and 
two construction alternatives. (FHWA-VA- 
EIS-78-03-D) (EIS Order No. 81377). 

Final 

F.A. 1-265 Interchange. 1-265 and State 
Street. Floyd County, Ind.. December 26: 
Proposed is the construction of a complete 
4-way interchange on 1-265 at State Street 
(Old U.S. 150) in New' Albany. Indiana. The 
facility will be designed In line with current 
standards to include single-lane, separated 
access and ingress ramps, medians, and traf¬ 
fic control installations In two quadrants of 
the intersection with left-turns permitted at 
grade on State Street. Speed change lanes 
will be provided alongside traffic lanes at I- 
265. The proposed interchange will require 
the acquisition of some wooded land and 
wildlife habitat, and the relocation of some 
family residences (Region 5) (FHWA-IND- 
E1S-76-08-F). Comments made by: USDA 
DOI. HUD. EPA. FAA. DOT. State and local 
agencies (EIS Order No. 81371). 

Notice of Official Correction 

The following final EIS was pub¬ 
lished in November 6. 1978, Federal 
Register incorrectly as being received 
October 13. 1978. The official filing 
date was October 23. 1978. 

Department of HUD 

Contact: Mr. Richard H. Broun. Director. 
Office of Environmental Quality. Depart¬ 
ment of Housing and Urban Development. 
451 7th Street. S.W., Washington. D.C. 
20410.(202)755-6308. 

Final 

Belle Terre Development. St. John the 
Baptist County, La.. October 23: The pro¬ 
posed action is the securing of home mort¬ 
gage Insurance for a total of 1.600 housing 
units located between U.S. Highway 61 (Air¬ 
line Highway) and Interstate 10 in Laplace. 
St. John the Baptist Parish. Louisiana. Ap¬ 
proximately 15 miles west of New Orleans. 
The units are to be built over the next 7 
years; they will utilize a 900-acre site, and 
will consist of single family residences and 
an 18-hole golf course with club house, 
swimming pools, and tennis courts. In¬ 


creased population of the area will have a 
long-term adverse impact on air quality and 
will increase noise and traffic levels. (HUD- 
R06-EIS-7S-30F). Comments made by: 
AHP. USDA. HEW. DOE, DOI. DOT. EPA. 
VA. State Agencies. Businesses (EPA Order 
No. 81152). 

Official Retraction 

The Federal Highway Administration. 
Region 9. has notified the EPA by letter 
dated December 20. 1978 of the delay in dis¬ 
tribution of the final EIS listed below. The 
EPA published availability in the Federal 
Register dated December 4. 1978. EPA will 
republish the availability upon notification 
of distribution. 

Department of Transportation 

Contact: Mr. Martin Convisser, Director. 
Office of Environmental Affairs, U.S. De¬ 
partment of Transportation. 400 7th Street. 
SW„ Washington. DC 20590, (202) 426- 
4357. 

federal highway administration 

Final 

Death Valley Road, CA- 168 to Death 
Valley National Monument, Inyo County. 
Calif., November 21: Proposed is the Im¬ 
provement of Death Valley Road. RS-W658. 
which extends about 62.4 miles from S.R. 
168 near big Pine to the northerly boundary 
of Death Valley National Monument near 
Ubehebe Crater in Inyo County, California. 
Plans call for the pavement of portions 
which are now gravel, realignment of isolat¬ 
ed sections, and upgrading of the roadway 
to increase safety. The project will displace 
44 acres of Vegetation and wildlife, and will 
increase noise, litter, and secondary air pol¬ 
lution. (FHWA-CA E1S-77 03-F) Comments 
made by: DOI. COE. USDA, State agencies, 
groups (EIS Order No. 81243). 

CFR Doc. 79-656 Filed i-5-79; 8:45 am] 


(6712-01-M) 

FEDERAL COMMUNICATIONS 
COMMISSION 

FM BROADCAST APPLICATION READY AND 
AVAILABLE FOR PROCESSING 

Adopted: January 2, 1979. 

Released: January 3. 1979. 

Cut-Off Date: February 8, 1979. 

Notice is hereby given, pursuant to 
§ 1.573(d) of the Commission’s rules, 
that on February 9. 1979, the FM 
broadcast application listed below w r ill 
be considered as ready and available 
for processing. This application was 
timely filed and mutually exclusive 
with the appliction of Salinas Union 
High School for renewal of the license 
of Station KAUG(FM), Salinas. Cali¬ 
fornia. However, the license of KAUG 
was cancelled November 29. 1978 by 
request of the licensee. 

Pursuant to §§ 1.227(b)(1) and 
1.591(b) of the Commission’s rules, an 
application must be substantially com¬ 
plete and tendered for filing at the of¬ 
fices of the Commission in Washing- 
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ton. D.C.. by the close of business on 
February 8, 1979, in order to be consid¬ 
ered with the listed application (or 
with any other application on file by 
February 8, 1979 which involves a con¬ 
flict necessitating a hearing with the 
listed application). 

Any party in interest desiring to file 
a petition to deny the listed applica¬ 
tion. pursuant to Section 309(d)<l) of 
the Communications Act of 1934. as 
amended, should consult § 1.580(i) of 
the Commission’s Rules for provisions 
governing the time for filing. 

BPED-2356—NEW. Chualar. cfiifomia. 
Central Coast Counties. Development Cor¬ 
poration. Req: 90.9 MHz. Channel 215, 3 
kW (H<fcV), 60 feet. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

[FR Doc. 79-623 Filed 1-5-79; 8:45 ami 


[6712-01-M] 

[SS Docket No. 78-3791 

GARY T. GORNIAK 
Designation Order 

Adopted: December 15. 1978. 

Released: December 21, 1978. 

In the matter of application of Gary 
T. Gomiak, 14 Canterbury Drive, Lou¬ 
isville. Kentucky 40220, for amateur 
advanced class operator license and 
amateur radio station license, SS 
Docket No. 78-379. 

The Chief. Safety and Special Radio 
Services Bureau, has under considera¬ 
tion the application for an Amateur 
Advanced Class operator license and 
Amateur Radio Station license, filed 
by Gary T. Gomiak. 

1. Gary T. Gomiak previously held 
Amateur General Class operator and 
station licenses with the call sign 
WB4REN, granted on June 20, 1972 
for a five year term. An Order to Show 
Cause why his Amateur Station li¬ 
cense should not be revoked was re¬ 
leased on September 8, 1976, and on 
the same day the Commission released 
an Order suspending Gomiak's Gener¬ 
al Class Amateur Operator license for 
the remainder of the license term. The 
Order of suspension was to become ef¬ 
fective in fifteen days unles Gomiak 
requested a hearing. 

2. A hearing was held on January 27, 
1977 in Nashville. Tennessee. In an 
Initial Decision released on April 8. 
1977 (FCC 77D-16, Dockets 20972. 
20973). It was concluded that on July 
5, 1975, Gomiak appeared at the Com¬ 
mission’s offices in Atlanta, Georgia 
and, representing himself as Garnett 
A. McDowell, took a General Class 
Amateur examination in order to 
fraudulently obtain a license for 
McDowell. The Initial Decision con¬ 


cluded that Gomiak willfully violated 
§97.129 of the Commission’s Rules. 
The Initial Decision further concluded 
that Gomiak operated transmitting 
equipment in willful violation of the 
term of a six month Order of Suspen¬ 
sion of his Amateur operator license, 
released by the Commission on July I, 
1975. 

3. The Initial Decision also conclud¬ 
ed that Gomiak violated §§ 97.7, 
97.61(a) and 97.87(a) of the Commis¬ 
sion's rules. It was concluded that, as a 
result, Gorniak lacked the qualifica¬ 
tions to remain a Commission licensee. 
His radio station license was revoked, 
effective May 31. 1977. His Amateur 
operator license was also suspended 
for the remainder of the license term. 1 
No exceptions to the Initial Decision 
were filed, and it became effective on 
May 31, 1977 (Notice released June 8. 
1977, Number 85062. Dockets 20972, 
20973). 

4. Subsequent to the effective date 
of the revocation and suspension of 
his radio licenses. Gorniak again oper¬ 
ated radio transmitting equipment. As 
a result of that conduct, Gorniak was 
convicted on October 25. 1977 in the 
U.S. District Court, Western District 
of Kentucky, of violation of Section 
301 of the Communications Act of 
1934, as amended. He was fined $2,000 
and placed on one year’s probation. 

5. In view of Gomiak’s operation of 
radio equipment in disregard of his 
suspensions and revocation, his past 
conduct in obtaining an Amateur li¬ 
cense for another by fraud, and his 
violations of Commission rules, it 
cannot be determined that a grant of 
his application would serve the public 
interest, convenience and necessity. 
Therefore, the Commission must des¬ 
ignate the appliction for hearing. 

Accordingly, it is ordered , Pursuant 
to Section 309(e) of the Communica¬ 
tions Act of 1934, as amended, and 
§§0.331 and 1.973(b) of the Commis¬ 
sion’s rules, that the captioned appli¬ 
cation is designated for hearing at a 
time and place to be specified by sub¬ 
sequent Order, upon the following 
issues: 

(1) To determine the effect of Gor- 

niak’s criminal conviction of October 
25, 1977. on his qualifications to 

become a licensee of the Commission. 

(2) To determine the effect of the 
Initial Decision of April 8. 1977 (FCC 
77D-16; Dockets 20972, 20973) revok¬ 
ing Gomiak’s Station license and sus¬ 
pending his operator license, upon his 
qualifications to become a licensee of 
the Commission. 


'Individual Amateur licensees must hold 
an operator license and a station license 
(§§97.3(d), 97.37 and 97.40(b) of the Rules). 
The station license may be revoked but the 
operator license may only be suspended. 
Sections 312(c) and 303(m) of the Communi¬ 
cations Act of 1934. as amended: §§ 1.91 and 
1.85 of the rules. 


(3) Whether in light of the evidence 
adduced pursuant to Issues (1) and (2), 
Gary T. Gomiak possesses the requi¬ 
site qualifications to become a Com¬ 
mission licensee, 

(4) Whether, in light of the evidence 
adduced under the above Issues, the 
public interest, convenience and neces¬ 
sity would be served by the grant of an 
Amateur Advanced Class license to 
Gary T. Gomiak. 

The burden of proof under these 
issues shall be on the applicant. 

6. It is further ordered. That to 
obtain a hearing on the application. 
Gomiak in person or by attorney shall 
within 20 days of the mailing of this 
Order file with the Commission a writ¬ 
ten appearance stating an intent to 
appear on a date fixed for hearing to 
present evidence on the Issues speci¬ 
fied in the foregoing paragraph. Fail¬ 
ure to file a written appearance within 
the time specified will result in the 
dismissal of the appliction with preju¬ 
dice. 

7. It is further ordered , That a copy 
of this Order shall be sent by regular 
United States Mail to Gary T. Gomiak 
at his address as shown in the caption. 

Chief. Safety and Special 
Radio Services Bureau, 
Gerald M. Zuckerman, 

Chief Legal, Advisory and 
Enforcemen t Di vision. 

[FR Doc. 79-624 Filed 1-5-79; 8:45 am] 


16712-01-M] 

[BC Docket Nos. 78-381-78-383; File Nos. 
BPII-9,960; FCC 78-8611 

JAMES A. STRONG, JR., ET AL 

Designating Applications for Consolidated 
Hearing on Stated Issues; Memorandum 
Opinion ond Order 

Adopted: December 12, 1978. 

Released: January 3, 1979. 

In re applications of James A. 
Strong. Jr.. Nelson A. Meringola. Mar¬ 
gery D. Bums, Daysman A. Morris. 
Lloyd C. Kalin and Daniel L. Tucker, 
d/b/a North Fork Broadcasting Com¬ 
pany, Southoid, New York, Req: 101.7 
MHz, Channel No. 269A 3kW (H&V), 
300 feet. BC Docket No. 78-381, File 
No. BPH-9,960: Peconic Bay Broad¬ 
casting Corp., Southoid, New York, 
Req: 101.7 MHz, Channel No. 269A 3 
kW (H&V). 300 feet. BC Docket No. 
78-382, File No. BPH-10,070; Twin 
Forks Broadcasting, Inc., Greenport. 
New York, Req: 101.7 MHz, Channel 
No. 269A 3 kW (H&V), 300 feet. BC 
Docket No. 78-383. File No. BPH- 
10,350: for construction permit. 

1. The Commission has before it for 
consideration: (i) The above-captioned 
mutually exclusive applications for 
new commercial FM broadcast sta¬ 
tions; (ii) a Petition to Make Appllca- 
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tion of North Fork Broadcasting Com¬ 
pany More Definite and Certain, filed 
by Twin Forks Broadcasting. Inc.; (iii) 
a Petition to Designate for Hearing on 
Specific Issues filed by Twin Forks 
against Peconic Bay Broadcasting 
Corp.; and (iv) related pleadings. 

2. Although Channel 269A is as¬ 
signed to Southold. New York in the 
Table of Assignments (§73.202 of the 
Commission’s rules). Twin Forks has 
specified Greenport. New York as its 
proposed community of license. This is 
permissible because § 73.203(b) of the 
rules provides, in pertinent part, that 
a Class A channel assigned to a com¬ 
munity in the Table of Assignments 
may be available upon application to 
an unlisted community within ten 
miles of the listed community. 

3. The Petition to Make Application 
of North Fork Broadcasting Company 
More Definite and Certain, filed pur¬ 
suant to § 1.514(b) of the rules, alleges 
that North Fork’s equipment supplier 
has not found it to be an acceptable 
credit risk, that North Fork’s commit¬ 
ment letters from its lenders are not 
current, that the lenders are unaware 
of the entire borrowing proposal, and 
that North Fork has not identified 
how its principals will work at the sta¬ 
tion without compensation as pro¬ 
posed. However. North Fork has sub¬ 
mitted a new equipment letter which 
specifically offers it credit. Moreover, 
its bank commitment letters are cur¬ 
rent, and Twin Forks has not demon¬ 
strated that the lenders have placed 
other demands or limitations upon 
North Fork. Finally. Twin Forks fails 
to support its allegation that the prin¬ 
cipals of North Fork will be unable to 
work at the new station without com¬ 
pensation. Accordingly, the petition 
will be denied. 

4. We now turn to Twin Fork’s Peti¬ 
tion to Designate for Hearing on spe¬ 
cific Issues, filed against Peconic. 
Since Peconic tendered its application 
before the effective date of the new 
procedural rules, this proceeding is 
governed by the Commission’s former 
processing rules.* * Thus petitions to 
specify issues do not lie against this 
application, and Twin Forks filed its 
pleading much too late for it to be 
considered as a valid petition to deny.* 
It must therefore be considered only 
as an informal request for Commission 
action under § 1.41 of the rules, or in¬ 
formal objection under § 1.587. 

5. Twin Forks’ petition attempts to 
raise trafficking and financial ques¬ 
tions concerning the Peconic applica¬ 
tion. It points out that Peconic’s ma¬ 
jority shareholder. Joseph Sullivan, 
paid only $51.61 per share for his 


‘Report and Order on Adjudicatory Re¬ 
regulation Proposals, 58 FCC 2d 865, 36 RR 
2d 1203 (1976). 

*The cut-off date of Peconic’s application 
was December 1. 1976. See §§ 1.584. 1.573 
and 1.580(1) of the Commission’s rules. 


stock in the applicant while other 
shareholders acquired their stock at 
rates as high as $400 per share. 3 Citing 
Merrimack Valley Communications , 
Inc., 20 FCC 2d 161, 17 RR 2d 603 
(1969) and Boca Broadcasters, Inc., 7 
FCC 2d 198, 9 RR 2d 809 (1967), Twin 
Forks contends that such conduct con¬ 
stitutes trafficking in broadcast appli¬ 
cations and warrants an inquiry at 
hearing. Although Commission policy, 
embodied in § 1.597 of our rules, pro¬ 
scribes trafficking in broadcast au- 
thorizations, the Commission normal¬ 
ly does not inquire into the circum¬ 
stances surrounding sales of stock in 
an applicant. There is no need to 
apply § 1.597 to applications because a 
transfer of control of an applicant, 
under the Rules, results in the assign¬ 
ment of a new file number to the ap¬ 
plication. Thus trafficking in applica¬ 
tions is usually prevented by existing 
regulations. On the other hand, one 
does violence to no principle or Com¬ 
mission Rule simply by selling minor¬ 
ity interests in an applicant at some¬ 
what different prices. 

6. In contrast, the Merrimack Valley 
case involved public sales of stock 
after the construction permit had 
been granted, but before any construc¬ 
tion had been undertaken. Three prin¬ 
cipals, whose 70% share in the permit¬ 
tee had been acquired for only $4500, 
sold the remaining 30% for $300,000— 
or 155 times per share what they paid. 
We found that these circumstances 
violated the spirit, if not the letter, of 
the trafficking rule, though we re¬ 
frained from ordering a hearing on 
that issue. No comparable speculative 
intent is present here. In Boca Broad¬ 
casters, Inc., the applicant had sur¬ 
vived a comparative hearing and re¬ 
ceived an Initial Decision in its favor 
affirmed by the Review Board. An ad¬ 
vertisement for the sale of Boca’s AM 
station (which it had only operated for 
18 months 4 also stated “FM availa¬ 
ble.” The Commission held that these 
facts raised a serious question whether 
Boca actually intended to build and 
operate the FM station. Even if Boca 
sold only the AM station, its FM pro¬ 
posal (which involved duplication of 
the AM station) would have been sub- 


* These figures include stock subscribed 
but not yet paid for. Peconic has not shown 
whether SuUivan contributed services to the 
corporation, as well as money, which might 
account for the low price per share of his 
stock. 

•Section 1.597 prohibits, with certain ex¬ 
ceptions, transfer of licenses and construc¬ 
tion permits held less than three years. Of 
course, the time period is not dispositive of 
trafficking questions. The essence of traf¬ 
ficking is that a station is sought for the 
primary purpose of sale rather operation. 
Harriman Broadcasting Co. (XXL), 9 FCC 
2d 731, 733. 10 RR 2d 981, 983 (1967). a/fd 
sub nom. Crowder v. FCC, 130 U.S. App. 
D.C. 198. 399 F. 2d 569, 13 RR 2d 2073 
(1968), cert den. 393 U.S. 962 (1968). 


stantially altered. Thus the applica¬ 
tion was set for hearing on a § 1.65 
issue, with a further issue to deter¬ 
mine whether Boca Broadcasters or its 
principals had “trafficked or attempt¬ 
ed to traffic in broadcast authoriza¬ 
tions.” The allegations before us. how¬ 
ever, fail to warrant an inquiry at 
hearing. Twin Forks has not alleged 
that Sullivan lacks the necessary com¬ 
mitment to build and operate the pro¬ 
posed station in Southold. or that he 
misled the minority shareholders, 
nothing more is involved here than 
private transactions in stock in an ap¬ 
plicant, at prices agreed on by the par¬ 
ties. See Mesabi Communications Sys¬ 
tems, Inc., 57 FCC 2d 832, 835, 36 RR 
2d 31, 35 (Rev. Bd. 1976). Twin Forks’ 
request for a trafficking issue must 
therefore be rejected. 

7. Further. Twin Forks’ bold demand 
for an inquiry into Peconic’s financial 
qualifications lacks any support what¬ 
ever, and may be dismissed without 
discussion. The Commission has, how¬ 
ever, undertaken a detailed review of 
Peconic’s financial proposal, and finds 
the applicant financially qualified. 

8. The respective proposals, al¬ 
though for different communities, 
would serve substantial areas in 
common. In fact, the service area of 
the Peconic proposal, one of the two 
applicants specifying Southold as its 
community of license, would be almost 
identical to that proposed by Twin 
Forks, the applicant for Greenport. 
Consequently, in addition to determin¬ 
ing, pursuant to Section 307(b) of the 
Communications Act of 1934, as 
amended, whether the Greenport pro¬ 
posal or the Southold proposals would 
better provide a fair, efficient and 
equitable distribution of radio service, 
a contingent comparative issue will 
also be specified. 

9. Finally, there is a significant dif¬ 
ference between the area and popula¬ 
tion that would receive service from 
the North Fork proposal, on the one 
hand, and those to be served by the re¬ 
maining proposals, on the other hand. 
Accordingly, for the purpose of com¬ 
parison, the areas and populations 
which would receive FM service of 1.0 
mV/m or greater intensity, together 
with the availability of other primary 
aural services in such areas, will be 
considered under the contingent com¬ 
parative issue, for the purpose of de¬ 
termining whether a comparative pref¬ 
erence should accrue to any of the ap¬ 
plicants. 

10. The applicants are all qualified 
to construct and operate as proposed. 
However, since the proposals are mu¬ 
tually exclusive, they must be desig¬ 
nated for hearing in a consolidated 
proceeding on the issues specified 
below. 

11. Accordingly, it is ordered. That, 
pursuant to Section 309(e) of the Com- 
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munications Act of 1934, as amended, 
the above applications are designated 
for hearing in a consolidated proceed¬ 
ing, at a time and place to be specified 
in a subsequent Order upon the fol¬ 
lowing Issues: 

1. To determine the areas and popu¬ 
lations which would receive primary 
service <1 mV/m or greater) from the 
proposals, and the availability of other 
primary aural service to such areas 
and populations. 

2. To determine, in light of Secton 
307(b) of the Communications Act of 
1934. as amended, whether the propos¬ 
al for Greenport. New York, or the 
proposals for Southold. New York 
would better provide a fair, efficient 
and equitable distribution of radio 
service. 

3. To determine, in the event it is 
concluded that a choice among appli¬ 
cants should not be based solely on 
considerations relating to Section 
307(b). which of the proposals would, 
on a comparative basis, best serve the 
public interest. 

4. To determine, in light of the evi¬ 
dence adduced pursuant to the forego¬ 
ing issues, which of the applications 
should be granted. 

12. It is further ordered. That to 
avail themselves of the opportunity to 
be heard, the applicants herein, pursu¬ 
ant to §1.221(0 of the Commission’s 
rules, in person or by attorney, shall, 
within twenty days of the mailing of 
this Order, file with the Commission, 
in triplicate, a written appearance 
stating an intention to appear on the 
date fixed for the hearing and to pres¬ 
ent evidence on the issues specified in 
this Order. 

13. It is further ordered. That the ap¬ 
plicants herein shall, pursuant to Sec¬ 
tion 311(a)(2) of the Communications 
Act of 1934, as amended, and § 1.594 of 
the Commission’s rules, give notice of 
the hearing (either individually or. if 
feasible and consistent with the rules, 
jointly) within the time and in the 
manner prescribed in such rule, and 
shall advise the Commission of the 
publication of such notice as required 
by § 1.594(g) of the rules. 

14. It is further ordered, That the pe¬ 
titions filed by Twin Porks Broadcast¬ 
ing, Inc. are denied. 

Federal Communications 
Commission, 

William J. Tricarico. 

Secretary. 

1FR Doc. 79-526 Filed 1-5-79; 8:45 ami 


[6712-01-M] 

ICC Docket Nos. 78 397-78-398; File Nos. 

I930-C2-P-70. 5292-C2-P-(2)-701 

SOUTHWESTERN SELL TELEPHONE CO. AND 

MOBILE RADIO COMMUNICATIONS, INC 

Designating Application* far Consolidated 

Hearing on Stated Issues; Memorandum 

Opinion and Order 

Adopted December 11. 1978. 

Released: December 29, 1978. 

In re applications of Southwestern 
Bell Telephone Company, for a con¬ 
struction permit to establish new air- 
ground facilities in the domestic 
Public Land Mobile Radio Service at 
Kansas City, Missouri. CC Docket No. 
78-397. File No. 1930-C-2-P-70; Mobile 
Radio Comtnunications, Inc., for a 
construction permit to establish new 
air-ground facilities in the Domestic 
Public Land Mobile Radio Service at 
Kansas City. Missouri, CC Docket No. 
7S-398, Pile No. 5292-C2-P(2)-70. 

1. The Commission, by the Chief of 
the Common Carrier Bureau acting 
pursuant to delegated authority, has 
before it an application filed on Octo¬ 
ber 14. 1969,' by Southwestern Bell 
Telephone Company (Southwestern 
Bell). File No. 1930-C2-P-70, and an 
application filed on March 18, 1970, by 
Mobile Radio Communications, Inc. 
(Mobile Radio). File No. 5292-C2-P- 
(2)-70. each application is for a con¬ 
struction permit to establish new air- 
ground facilities in the Domestic 
Public Land Mobile Radio Service 
(DPLMRS) at Kansas City. Missouri. 
Amendments to the applications pres¬ 
ently under consideration were re¬ 
quested and received during the proc¬ 
essing period. 

2. Since the above-referenced appli¬ 
cations request authority to serve the 
same location, 8 a comparative hearing 
must be held to determine which ap¬ 
plicant would best serve the public in¬ 
terest. Ashbacker Radio Corp. v. FCC, 
326 U.S. 327 (1945). In this regard, 
except to the extent indicated in the 
following issues, we find the appli¬ 
cants to be legally, financially, techni¬ 
cally and otherwise qualified to con- 


‘Thia application originally appeared on 
Public Notice on October 20, 1969, as a de¬ 
velopmental application. It reappeared on 
Public Notice on February 24. 1970. subse¬ 
quent to the release of Docket No 16073. 22 
FCC 2d 716 (1969), which established air- 
ground communications as a regular service. 

’In docket No. 16073. the Commission de¬ 
cided that no more than one licensee may 
be authorized to operate at any given loca¬ 
tion. 22 FCC 2d at 720. Both applicants have, 
applied for the frequency pair 454.900 and 
459.900 MHz. the Mobile Radio application 
also requests frequency pair 454.775 and 
459.775 MHz. Mobile Radio’s proposed use 
of this second frequency pair will be one of 
the factors considered in the comparative 
evaluation of the two applications. 


struct and operate the proposed facili¬ 
ties. 8 

3. In view of the foregoing: It is or - 
dered. Pursuant to Section 309(e) of 
the Communications Act of 1934, as 
amended, that the application of 
Southwestern Bell Telephone Compa¬ 
ny. File No. 1930-C2-P-70. and the ap¬ 
plication of Mobile Radio Communica¬ 
tions. Inc., File No. 5292-C2-P-<2)-70. 
are designated for hearing in a consoli¬ 
dated proceeding upon the following 
issues: 

(a) To determine on a comparative 
basis, the nature and extent of service 
proposed by each applicant, including 
the maintenance, personnel, and facili¬ 
ties pertaining thereto; and 

(b) To determine, in light of the evi¬ 
dence adduced pursuant to the above 
issue, what disposition of the above- 
referenced applications would best 
serve the public interest, convenience, 
and necessity. 

4. It is further ordered . That any 
grant of authority which may be made 
to Southwestern Bell Telephone Com¬ 
pany in this proceeding is without 
prejudice to whatever action, if any. 
the Commission may deem appropri¬ 
ate in light of the findings reached in 
our Inquiry into alleged Improper Ac¬ 
tivities by Southern Bell Telephone 
and Telegraph Company and South¬ 
western Bell Telephone Company. 
Order FCC 78-567. released August 7. 
1978. 

5. It is further ordered. That the 
hearing shall be held at the Commis¬ 
sion's offices in Washington. D.C., at a 
time and place and before an Adminis¬ 
trative Law Judge to be specified in a 
subsequent order. 

6. It is further ordered . That the 
Chief, Common Carrier Bureau, is 
made a party to the proceeding. 

7. It is further ordered. That the ap¬ 
plicants may avail themselves of an 
opportunity to be heard by filing with 
the Commission pursuant to § 1.221(c) 
of the rules within 20 days of the re¬ 
lease date hereof, a written notice 
stating an intention to appear on the 
date for the hearing and present evi¬ 
dence on the issues specified in this 
Memorandum Opinion and Order. 

Larry F. Darby. 

Acting Chief. 

Common Carrier Bureau. 

(FR Doc. 79-625 Filed 1-5-79; 8:45 ami 


•The Commission has Initiated an inquiry 
into certain alleged improper activities by 
Southwestern Bell. See Inquiry Into Alleged 
Improper Activities by Southern Bell Tele¬ 
phone and Telegraph Company and South¬ 
western Bell Telephone Company. Order 
FCC 78 567, released August 7. 1978 (CC 
Docket No. 78-242). We do not find it neces¬ 
sary to postpone action on the Instant 
Southwestern Bell application in the mean¬ 
time. We will, however, condition any grant 
made to Southwestern Bell in this proceed 
ing on the outcome of that inquiry. (See 
para. 4 below.) 
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[6712-01-M] 

ICC Docket No. 78-218) 

SPANISH INTERNATIONAL NETWORK 

Partial Reconsideration Regarding Request for 
Authorized User Status Under the Communi¬ 
cations Satellite Act of 1962 

In the matter of Spanish Interna¬ 
tional Network, request for authorized 
user status under the Communications 
Satellite Act of 1902, CC Docket No. 
78-218. 

A petition for Partial Reconsider¬ 
ation has been filed of the Report and 
Order , PCC 78-714, released November 
16, 1978 (43 FR 56227), in the proceed¬ 
ing captioned above. The petition, 
filed by Visions, Ltd., requests recon¬ 
sideration of the Report and Order be¬ 
cause it did not address use of the Ca¬ 
nadian ANIK satellite system. Pursu¬ 
ant to § 1.429 of the Commission’s 
rules oppositions may be filed within 
15 days of the Commission’s rules op¬ 
positions may be filed within 15 days 
after publication of this notice in the 
Federal Register. Replies may be 
filed 10 days thereafter. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary . 

IFR Doc. 79-622 Filed 1-5-79; 8:45 am) 


[6730-01-M] 

FEDERAL MARITIME COMMISSION 

AGREEMENTS FILED 

The Federal Maritime Commission 
hereby gives notices that the following 
agreements have been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916, 
as amended (39 Stat. 733, 75 Stat. 763, 
46 U.S.C. 814). 

Interested parties may inspect and 
obtain a copy of each of the agree¬ 
ments and the justifications offered 
therefor at the Washington Office of 
the Federal Maritime Commission, 
1100 L Street. N.W., Room 10218; or 
may inspect the agreements at the 
Field Offices located at New York, 
N.Y.; New Orleans, Louisiana; San 
Francisco. California; Chicago, Illinois; 
and San Juan. Puerto Rico. Interested 
parties may submit comments on each 
agreement, including requests for 
hearing, to the Secretary. Federal 
Maritime Commission, Washington. 
D.C. 20573, on or before January 30. 
1979. Comments should include facts 
and arguments concerning the approv¬ 
al. modification, or disapproval of the 
proposed agreement. Comments shall 
discuss with particularity allegations 
that the agreement is unjustly dis¬ 
criminatory or unfair as between carri¬ 
ers, shippers, exporters, importers, or 


ports, or between exporters from the 
United States and their foreign com¬ 
petitors, or operates to the detriment 
of the commerce of the United States, 
or is contrary to the public interest, or 
is in violation of the Act. 

A copy of any comments should also 
be forwarded to the party filing the 
agreements and the statement should 
indicate that this has been done. 

AGREEMENT NO.: T-3753. 

FILING PARTY: W. Gregory HaJpin. Port 
Administrator. Maryland Port Administra¬ 
tion, World Trade Center Baltimore. Bal¬ 
timore, Maryland 21202. 

SUMMARY: Agreement No. T-3753. be¬ 
tween the Maryland Port Administration 
(Port) and Atlantic and Gulf Stevedores, 
Inc., (A&G). provides for the Port's five- 
year lease (with renewal options) to A&G 
of the South Locust Point Marine Termi¬ 
nal. Baltimore, Maryland, to be operated 
as a waterborne cargo terminal and mar¬ 
shalling area. As compensation, A&G 
shall pay Port a first year base rent of 
$1,872,000 plus an additional rent at the 
rate of $3.00 per ton for each ton of cargo 
in excess of 500,000 tons moving over the 
premises per annum. For all succeeding 
years, the rent shall be adjusted in the 
same proportion that changes in dockage, 
wharfage and/or crane rental charges are 
effected In the then-current Port’s tariff 
compared with charges in effect in the 
Pori's tariff dated October 1. 1978. A&G 
shall pay all taxes on improvements 
placed on the premises by A&G; and A&G 
shall pay all other taxes, assessments, or 
other public charges arising out of A&G's 
use of the premises. A&G shall bill and 
collect all dockage, wharfage and contain¬ 
er and gantry crane rental charges in ac¬ 
cordance with the Port’s tariff and A&G 
shall retain all such charges. The Port 
shall bill and collect all charges for rental 
of the heavy lift crane and shall retain all 
such charges. 

AGREEMENT NO.: T-3757. 

FILING PARTY: E. F. Brimo, Treasurer. 
Global Terminal & Container Services. 
Inc., P.O. Box 273. Jersey City. New 
Jersey 07303. 

SUMMARY: Agreement No. T-3757. be¬ 
tween Global Terminal & Container Serv¬ 
ices. Inc. (Global) and Nedlloyd Lijnen B. 
V. (Nedlloyd). is a Terminal Stevedore and 
LCL Service Agreement whereby Global 
agrees to provide and perform, at its ter¬ 
minal facility at the Port of New York, 
stevedoring, LCL cargo handling and ter¬ 
minal services for containers, trailers, and 
self-propelled vehicles, to be loaded onto 
or discharged from combination roll on/ 
off container and mujti-purpose vessels, 
owned, operated, chartered or controlled 
by Nedlloyd in the trade between the 
Middle East/Mediterranean and the Port 
of New York. Nedlloyd agrees to utilize 
exclusively Global’s terminal services and 
facilities at the Port of New York. Nedl¬ 
loyd shall compensate Global at rates 
listed in the agreement, said rates being 
based on the rates of pay and working 
conditions contained in the Labor Agree¬ 
ments with the ILA In existence on Octo¬ 
ber 1. 1978. subject to further modifica¬ 
tions. Global shall bill and collect demur¬ 
rage and loading and unloading charges 
for its services according to rates set forth 


in iU Terminal Tariff No. 1. filed with the 
Commission. 

AGREEMENT NO. 9982-13. 

FILING PARTY: Howard A Levy. Esquire. 
Suite 727. 17 Battery Place. New York. 
New York 10004. 

SUMMARY: Agreement No. 9982-13 states 
that the conference shall appoint a resi¬ 
dent representative in the United States 
who may be the chairman or other offic&l 
of the North Atlantic Baltic Freight Con¬ 
ference. The resident representative shall 
perform functions delegated to him by the 
chairman such as attending and/or chair¬ 
ing meetings and implementing shippers' 
requests and complaints procedures adopt¬ 
ed In the United States. 

By Order of the Federal Maritime 
Commission. 

Dated: January 3. 1979. 

Francis C. Hurney. 

Secretary . 

[FR Doc. 79-621 Filed 1-5-79; 8.45 ami 


[1610-01-M] 

GENERAL ACCOUNTING OFFICE 
REGULATORY REPORTS REVIEW 
Receipt of Report Proposol 

The following request for clearance 
of a report intended for use in collect¬ 
ing information from the public was 
received by the Regulatory Reports 
Review Staff. GAO. on December 29. 

1978. See 44 U.S.C. 3512(c) and (d). 
The purpose of publishing this notice 
in the Federal Register is to inform 
the public of such receipt. 

The notice Includes the title of the 
request received; the name of the 
agency sponsoring the proposed collec¬ 
tion of Information; the Agency form 
number, if applicable; and the fre¬ 
quency with which the information is 
proposed to be collected. 

Written comments on the proposed 
CAB request are invited from all inter¬ 
ested persons, organizations, public in¬ 
terest groups, and affected businesses. 
Because of the limited amount of time 
GAO has to review the proposed re¬ 
quest, comments (in triplicate) must 
be received on or before January 26. 

1979. and should be addressed to Mr. 
John M. Lovelady. assistant director, 
Regulatory Reports Review, United 
States General Accounting Office. 
Room 5106, 441 G Street. NW. Wash¬ 
ington, DC 20548. 

Further information may be ob¬ 
tained from Patsy J. Stuart of the 
Regulatory Reports Review Staff, 202- 
275-3532. 

Civil Aeronautics Board 

The Civil Aeronautics Board (CAB) 
is requesting clearance of new applica¬ 
tion and protective notice require¬ 
ments governing tl\e procedures under 
the Automatic Market Entry Program 
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contained in Part 322 of the Board’s 
Procedural Regulations which imple¬ 
ments section 401 (d)(7)(A), (B), and 
(C) of the Airline Deregulation Act of 
1978 (Pub. L. 95-504). CAB estimates 
that 40 carriers will file first-round ap¬ 
plications for automatic entry to new 
routes each year (14 CFR 322.2) and 
that 20 carriers will file applications 
for alternative routes in a second 
round (14 CFR 322.3). In addition, 
CAB estimates that each year 40 carri¬ 
ers will file notices protecting one of 
their certificated routes (14 CFR 
322.6). CAB estimates that each of 
these three reporting requirements 
will require 30 minutes to prepare. 

Norman F. Heyl, 
Regulatory Reports 
Review Officer . 

[FR Doc. 79-580 Filed 1-5-79; 8:45 am] 


[4110-02-M] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 

ADVISORY COUNCIL ON FINANCIAL AID TO 

STUDENTS SUBCOMMITTEE ON FEDERAL 

AND STATE INSURED PROGRAMS 

Public Meeting 

Notice is hereby given, pursuant to 
Section 10(a)(2) of the Federal Adviso¬ 
ry Committee Act (Pub. L. 463), that 
the next meeting of the Advisory 
Council on Financial Aid to Students 
Subcommittee on Federal and State 
Insured Programs will be held in the 
Commissioner’s Conference Room 
(Room 4003) of Federal Office Build¬ 
ing Number 6, 400 Maryland Avenue 
SW.. Washington. D.C. from 9 a.m. to 
5 p m. on Wednesday, January 24, 
1979. 

The Advisory Council on Financial 
Aid to Students is established under 
Section 499(a) of the Higher Educa¬ 
tion Act of 1965, as amended (20 
U.S.C. 1089). The Committee shall 
advise the Commissioner on matters of 
general policy arising in the adminis¬ 
tration by the Commissioner of pro¬ 
grams relating to financial assistance 
to students and on the evaluation of 
the effectiveness of these programs. 

All meetings shall be open to the 
public. The agenda of this Subcommit¬ 
tee meeting shall include formulation 
of a set of recommendations concern¬ 
ing (a) existing student loan programs 
and (b) factors within the aid applica¬ 
tion process which must be preserved 
in the interests of efficient program 
administration. 

Records shall be kept of all Council 
proceedings and will be available for 
public inspection at the Council’s 
Office, located in Room 3661, Regional 


Office Building No. 3. 7th and D 
Streets SW.. Washington, D.C. 20202. 

Signed in Washington. D.C. on De¬ 
cember 20, 1978. 

Warren T. Troutman, 
Delegate , U.S. Office 
of Education. 

IFR Doc. 79-555 Filed 1-5-79; 8:45 am] 


[4110-02-M] 


NATIONAL ADVISORY COUNCIL ON 
WOMEN’S EDUCATIONAL PROGRAMS 

Meeting 

AGENCY: Office of Education, Na¬ 
tional Advisory Council on women’s 
Educational programs. 

ACTION: Notice of Meeting. 

SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the National 
Advisory Council on Women’s Educa¬ 
tional Programs and its Executive; 
Federal Policy, Practices and Pro¬ 
grams; Civil Rights; WEEA Program; 
and Public Information Committees. 
It also describes the functions of the 
Council. Notice of the meeting is re¬ 
quired pursuant to Section 10(a)(2) of 
the Federal Advisory Committee Act 
(P.L. 92-463). This document is intend¬ 
ed to notify the general public of their 
opportunity to attend. 

DATE: January 30, 1979, 7:30 p.m. to 
10:00 p.m.; January 31-February 1, 8:30 
a.m. to 5:30 p.m.; February 2. 8:30 a.m. 
to 12:00 noon. 

ADDRESS: U.S. Grant Hotel. 326 
Broadway, San Diego, California. 

FOR FURTHER INFORMATION 
CONTACT: 

Kathleen Dauito, National Advisory 
Council on Women’s Educational 
Programs. 1832 M Street, NW., 0821, 
Washington. D.C. 20036, 202-653- 
5846. 

The National Advisory Council on 
Women’s Educational Programs is es¬ 
tablished pursuant to Pub. L. 93-380, 
Section 408(f)(1). The Council is man¬ 
dated to (a) advise the Commissioner 
with respect to general policy matters 
relating to the administration of the 
Women’s Educational Equity Act of 
1974; (b) advise and make recommen¬ 
dations to the Assistant Secretary for 
Education concerning the improve¬ 
ment of educational equity for women; 
(c) make recommendations to the 
Commissioner with respect to the allo¬ 
cation of any funds pursuant to Sec¬ 
tion 408 of Public Law 93-380, includ¬ 
ing criteria developed to insure an ap¬ 


propriate distribution of approved pro¬ 
grams and projects throughout the 
Nation; (d) make such reports to the 
President and the Congress on the ac¬ 
tivities of the Council as it determines 
appropriate; (e) develop criteria for 
the establishment of program prior¬ 
ities; and (f) disseminate information 
concerning its activities under Section 
408 of Pub. L. 93-380. 

The meeting of the Executive Com¬ 
mittee will take place on January 30, 
1979 from 7:30 p.m. to 10:00 p.m. The 
agenda will include plans for the 
Council meeting. 

The meetings of the Federal Policy, 
Practices and Program Committee, the 
Civil Rights Committee, the WEEA 
program Committee, and the Public 
Information Committee will take place 
on January 31, 1979 from 8:30 a.m. to 
5:00 p.m. 

The agenda for the Federal Policy, 
Practices and Program Committee will 
include development of philosophical 
and policy positions on vocational edu¬ 
cation. 

The agenda for the Civil Rights 
Committee will include discussion of 
matters concerning Title IX of the 
1972 Educational Amendments and 
Title IV of the 1964 Civil Rights Act. 

The agenda for the Public Informa¬ 
tion Committee will include review of 
the annual report. 

The agenda for the program Com¬ 
mittee will include plans for site visits 
to WEEA projects. 

The meeting of the National Adviso¬ 
ry Council on Women’s Educational 
Programs will take place from 8:30 
a.m. to 12:00 p.m. on February 1 and 
February 2. The agenda will include 
reports of the Executive Director and 
the Women’s Program Staff and rec¬ 
ommendations of standing Commit¬ 
tees. A public hearing on sex equity in 
vocational education will be held from 
1:30 p.m. to 5:30 p.m, February 1. 

The meetings of the Council and the 
committees will be open to the public. 
Records will be kept of the proceed¬ 
ings and will be available for public in¬ 
spection at the Council offices at 1832 
M Street, N.W., Suite 821. Washing¬ 
ton, D.C. 

Signed at Washington, D.C., on Jan¬ 
uary 2, 1979. 

Joy R. Simonson. 

Executive Director. 

[FR Doc. 79-637 Filed 1-5-79; 8:45 ami 


[4110-35-M] 

Health Care Financing Administration 

NATIONAL PROFESSIONAL STANDARDS 
REVIEW COUNCIL 

Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
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Act (Pub. L. 92-463), announcement is 
made of the following Council meet¬ 
ing: 

Name: National ^Professional Stand¬ 
ards Review Council! 

Date and Time: January 29. 1979 (10 
a.m. to 5 p.m.), January 30, 1979 (9 
a.m. to 1 pjn.). 

Place: Auditorium (first floor). HEW 
North Building, 330 Independence 
Avenue, SW., Washington, D.C. 

Purpose of Meeting: The Council 
was established to advise the Secre¬ 
tary of Health, Education, and Wel¬ 
fare on the administration of Profes¬ 
sional Standards Review (Title XI, 
Part B, Social Security Act). Profes¬ 
sional Standards Review is the proce¬ 
dure to assure that the services for 
which payment may be made under 
the Social Security Act are medically 
necessary and conform to appropriate 
professional standards for the provi¬ 
sion of quality health care. The Coun¬ 
cil's agenda will include discussion of a 
variety of issues relevant to the imple¬ 
mentation of the PSRO program. On 
January 19, 1979, a tentative agenda 
will be available to the public. 

Meeting of the Council is open to 
the public. Public attendance is limit¬ 
ed to space available. 

Any member of the public may file a 
written statement with the Council 
before, during, or after the meeting. 
To the extent that time permits, the 
Council Chairman will allow public 
presentation of oral statements at the 
meeting. 

All communications regarding this 
Council should be addressed to Marga¬ 
ret VanAmringe, Staff Director. Na¬ 
tional Professional Standards Review 
Council, Health Standards and Qual¬ 
ity Bureau. Room 5127-S, Switzer 
Building, 330 "C" Street. Washington, 
D.C. 20201, 202-472-5536. 

Dated: December 29, 1978. 

Margaret VanAmringe. 

Staff Director, National Profes¬ 
sional Standards Review 
Council . 

IFR Doc. 79-572 Filed 1-5-79; 8:45 ami 


[4110-83-Mi 

Health Resources Administration 

NATIONAL ADVISORY COUNCILS ON NURSE 
TRAINING AND HEALTH PROFESSIONS EDU¬ 
CATION 

Meetings 

In accordance with section 10(aX2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463). announcement is 
made of the following National Advi¬ 
sory bodies scheduled to meet during 
the month of January 1979: 

NAME: National Advisory Council on Nurse 
Training. 


DATE AND TIME: January 23-25. 1979. 
10:30 a.m. 

PLACE: Conference Room 529A. Hubert H. 
Humphrey Building. 200 Independence 
Avenue. SW.. Washington. D.C. 20201. 
OPEN: January 23. 1979. 10;30 a.m.-12:15 
p.m. 

CLOSED: Remainder of meeting. 

Purpose. The Council advises the 
Secretary and Administrator. Health 
Resources Administration, concerning 
general regulations and policy matters 
arising in the administration of the 
Nurse Training Act of 1975. The Coun¬ 
cil also performs final review of grant 
applications for Federal assistance, 
and makes recommendations to the 
Administrator, HRA. 

Agenda. Agenda items for the open 
portion of the meeting include an¬ 
nouncements; consideration of min¬ 
utes of previous meeting; discussion of 
future meeting dates: and administra¬ 
tive and staff reports. The remainder 
of the meeting will be devoted to the 
review of grant applications for Feder¬ 
al assistance, and will therefore be 
closed to the public in accordance with 
provisions set forth In section 
552b(c)(6), Title 5 U.S. Code, and the 
Determination by the Acting Adminis¬ 
trator. Health Resources Administra¬ 
tion, pursuant to Pub. L. 92-463. 

Anyone wishing to obtain a roster of 
members, minutes of meeting, or other 
relevant information should contact 
Dr. Mary S. Hill, Bureau of Health 
Manpower, Room 3-50, Center Build¬ 
ing, 3700 East-West Highway. Hyatts- 
ville, Maryland 20782, Telephone (301) 
436-6681. 

NAME: National Advisory Council on 
Health Professions Education. 

DATE AND TIME: January 29-31, 1979. 
8:30 a.m. 

PLACE: Conference Room 7-32, Center 
Building. 3700 East-West Highway. Hy 
attsvllle. Maryland 20782. 

OPEN: January 29. 1979. 8:30 a.m. to 12:30 
p.m. (10:30 a.m.-12:30 pjn. will be struc¬ 
tured study for Council members.) 
CLOSED: Remainder of meeting. 

Purpose. The Council advises the 
Secretary concerning the programs au¬ 
thorized by the Health Professions 
Educational Assistance Act of 1976, in¬ 
cluding recommendations on con¬ 
tracts, grant applications for construc¬ 
tion. capitation, special projects, and 
financial need. These and other pro¬ 
grams are designed to enable the 
health professions education institu¬ 
tions to meet the Nation’s health man¬ 
power requirements. 

Agenda. Agenda items for the open 
portion of the meeting will include 
Bureau Update. Update on 1979 
Budget. Update on Shortage Areas, 
discussion on "Report to the President 
and Congress on the Status of Health 
Professions Personnel in the United 
States,” consideration of minutes of 
previous meeting, and discussion of 
future meeting dates. The remainder 


of the meeting will be closed to the 
public for the review of applications 
for Financial Distress, Start-Up, and 
General Dental Practice Residencies. 
The closing Is in accordance with the 
provisions set forth in section 
552b<c)(6), Title 5 UJS. Code, and the 
Determination by the Acting Adminis¬ 
trator. Health Resources Administra¬ 
tion. pursuant to Pub. L. 92-463. 

Anyone wishing to obtain a roster of 
members, minutes of meetings, or 
other relevant information should 
contact Mr. Robert L. Belsley, Bureau 
of Health Manpower. Room 4-27. 
Center Building. 3700 East-West High¬ 
way, Hyattsville, Maryland 20782, 
Telephone (301) 436-6564. 

Agenda items are subject to change 
as priorities dictate. 

Dated: December 28, 1978. 

James A. Walsh, 
Associate Administrator for 
Operations and Management 
(FR Doc. 79-633 Filed 1-5-79; 8:45 am] 


[1505-01-M) 

Office of Human Development Services 

FEDERAL ALLOTMENT OF STATUS FOR SOCIAL 
SERVICES EXPENDITURES PURSUANT TO 
TITLE XX OF THE SOCIAL SECURITY ACT 

Promulgation for Fiscal Year 1980— Revised 

Correction 

In FR Doc. 35583 appearing at page 
59909, in the issue of Friday. Decem¬ 
ber 22, 1978, the following corrections 
should be made: 

1. In the second column the tenth 

line in the table should read 
"Nevada. 7,315.000." 

2. The file line was inadvertently 
omitted and should read “[FR Doc. 
78-35583 Filed 12-21-78; 8:45 ami." 


[4110-08-M] 


National Institutes of Health 

ARTIFICIAL KIDNEY-CHRONIC UREMIA 
ADVISORY COMMITTEE 

Meeting 

Pursuant to Pub. L. 92-463. notice is 
hereby given of a meeting of the Arti¬ 
ficial Kidney-Chronic Uremia Adviso¬ 
ry Committee, on February 21, 1979. 
at the National Institutes of Health. 
Building 31. Conference Room 8, Be- 
thesda, Maryland. The meeting will 
open to the public from 8:30 to 9:30 
a.m., to discuss administrative reports. 
Attendance by the public will be limit¬ 
ed to space available. 

In accordance with the provisions 
set forth in Sections 552b(c)(4) and 
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552b(c)(6). Title 5 U.S. Code and Sec¬ 
tion 10(d) of Pub. L. 92-463. the meet¬ 
ing will be closed to the public from 
9:30 a.m. to 5:00 p.m. for the review, 
discussion and evaluation of individual 
contract proposals. The proposals and 
the discussions could reveal trade se¬ 
crets or commercial property such as 
patentable material and personal in¬ 
formation concerning individuals asso¬ 
ciated with the proposals. 

Further information concerning the 
meeting may be obtained from Dr. 
Richard A. Pledger, Executive Secre¬ 
tary, Artificial Kidney-Chronic 
Uremia Advisory Committee, National 
Institute of Arthritis, Metabolism, and 
Digestive Diseases, NIH, Westwood 
Building, Room 417, Bethesda. Mary¬ 
land 20014, (301) 496-7306. 

Mr. James N. Fordham, Office of 
Scientific and Technical Reports. 
NIAMDD, National Institutes of 
Health, Building 31, Room 9A04, Be¬ 
thesda, Maryland, (301) 496-3583, will 
provide summaries of the meeting and 
rosters of the committee members. 

(Catalog of Federal Domestic Assistant Pro¬ 
gram No. 13.849, National Institutes of 
Health.) 

Dated: December 28, 1978. 

Suzanne L. Fremeau, 
Committee Management Officer . 

NIH. 

[FR Doc. 79-550 Filed 1-5-79; 8:45 am) 


[4110-08-M] 

BIOMETRY AND EPIDEMIOLOGY CONTRACT 
REVIEW COMMITTEE 

Change in Meeting Date and Time 

Notice is hereby given of a change in 
meeting date and time of the Biom¬ 
etry and Epidemiology Contract 
Review Committee, National Cancer 
Institute, January 22-23, 1979, which 
was published in the Federal Register 
on December 20, 1978 (43 FR 59441). 

The meeting will be held one day 
only on January 22, 1979, starting at 
8:30 a.m., Landow Building, Confer¬ 
ence Room A, 7910 Woodmont 
Avenue, Bethesda, Maryland 20014. 
The meeting will be open to the public 
from 8:30 a.m.-9 a.m. Attendance will 
be limited to space available. 

For further information, please con¬ 
tact Dr. Wilna Woods. Westwood 
Building. Room 821, National Insti¬ 
tutes of Health, Bethesda, Maryland 
20014 (301/496-7153). 

Dated: December 28. 1978. 

Suzanne L. Fremeau, 
Committee Management Officer , 

NIH. 

(FR Doc. 79-548 Filed 1-5-79; 8:45 am] 


[4110-08-M] 

CLINICAL CANCER EDUCATION COMMITTEE 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Clinical Cancer Education Committee, 
National Cancer Institute, February 
21-22, 1979, Building 31C, Conference 
Room 10. National Institutes of 
Health, Bethesda, Maryland 20014. 
The meeting will be open, to the public 
on February 21, 1979. from 8:30 a.m. to 
9:30 a.m. to review administrative de¬ 
tails. Attendance by the public will be 
limited to space available. 

In accordance with provisions set 
forth in Section 552b(c)(6), Title 5, 
U.S. Code and Section 10(d) of Pub. L. 
92-463, the meeting will be closed to 
the public on February 21, 1979, from 
9:30 a.m. to 5:00 p.m., and on February 
22. 1979 from 8:30 a.m. until adjourn¬ 
ment, for the review, discussion, and 
evaluation of individual grant applica¬ 
tions. These applications and the dis¬ 
cussions could reveal personal infor¬ 
mation concerning Individuals associ¬ 
ated with the applications. 

Mrs. Marjorie F. Early, Committee 
Management Officer, National Cancer 
Institute, Building 31. Room 4B43, Na¬ 
tional Institutes of Health, Bethesda, 
Maryland 20014 (301/496-5708) will 
provide summaries of the meeting and 
a roster of committee members, upon 
request. 

Dr. Margaret H. Edwards. Executive 
Secretary, National Cancer Institute, 
Westwood Building, Room 10A18, Na¬ 
tional Institutes of Health, Bethesda, 
Maryland 20014 (301/496-7761) will 
furnish substantive program informa¬ 
tion. 

(Catalog of Federal Domestic Assistance 
Program No. 13.398. National Institutes of 
Health.) 

Dated: December 28, 1978. 

Suzanne L. Fremeau, 
Committee Management Officer , 
National Institutes of Health. 
[FR Doc. 79-549 Filed 1-5-79; 8:45 am] 


[4110-08-M] 

NATIONAL INSTITUTE OF NEUROLOGICAL 
AND COMMUNICATIVE DISORDERS AND 
STROKE 

Meeting of the Neurological Disorders 
Program-Project Review B Committee 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Neurological Disorders Program-Proj¬ 
ect Review B Committee, National In¬ 
stitutes of Health, February 15-17, 
1979, in the Holiday Inn. 8777 Georgia 
Avenue, Silver Spring. MD 20910. 

The meeting will be open to the 
public from 8:00 p.m. until 10:00 p.m. 


on February 15th, to discuss program 
planning and program accomplish¬ 
ments. Attendance by the public will 
be limited to space available. In ac¬ 
cordance with the provisions set forth 
in Section 552b(c)(4), and 552b(c)(6), 
Title 5, U.S. Code and Section 10(d) of 
Pub. L. 92-463, the meeting will be 
Closed to the public on February 16th 
from 8:30 a.m. to adjournment on Feb¬ 
ruary 17th, for the review, discussion 
and evaluation of individual grant ap¬ 
plications. The applications and the 
discussion could reveal confidential 
trade secrets or commercial property 
such as patentable material, and per¬ 
sonal information concerning individ¬ 
uals associated with the applications. 

Sylvia Shaffer, Chief. Office of Sci¬ 
entific and Health Reports, Building 
31, Room 8A03, NIH, NINCDS, Be¬ 
thesda. MD 20014, telephone 301/496- 
5751, will furnish summaries of the 
meeting and rosters of committee 
members. 

Dr. Herbert Yellin, Executive Secre¬ 
tary, Federal Building, Room 9C10B, 
Bethesda, MD 20014, telephone 301/ 
496-9223, will furnish substantive pro¬ 
gram information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.852, National Institutes of 
Health.) 

Dated: December 28, 1978. 

Suzanne L. Fremeau, 
Committee Management Officer, 

NIH. 

(FR Doc. 79-552 Filed 1-5-79; 8:45 am) 


[4110-08-M] 

NATIONAL INSTITUTE OF NEUROLOGICAL 
AND COMMUNICATIVE DISORDERS AND 
STROKE 

Meefing of the Neurological Disorders 
Program—Project Review A Committee 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Neurological Disorders Program- 
Project Review A Committee, National 
Institutes of Health, February 10-12, 
1979, in the Holiday Inn Central, 2247 
E. Van Buren Street. Phoenix, AZ 
85006. 

The meeting will be open to the 
public from 8:00 p.m. until 10:00 p.m. 
on February 10th, to discuss program 
planning and program accomplish¬ 
ments. Attendance by the public will 
be limited to space available. In ac¬ 
cordance with the provisions set forth 
in Section 5fe2b(c)(4), and 552b(c)(6), 
Title 5. U.S. Code and Section 10(d) of 
Pub. L. 92-463, the meeting will be 
closed to the public on February 11th 
from 8:30 a.m. to adjournment on Feb¬ 
ruary 12th, for the review, discussion 
and evaluation of individual grant ap¬ 
plications. The applications and the 
discussion could reveal confidential 
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trade secrets or commercial property 
such as patentable material, and per¬ 
sonal information concerning individ¬ 
uals associated with the applications. 

Sylvia Shaffer, Chief. Office of Sci¬ 
entific and Health Reports. Building 
31. Room 8A03. NIH. NINCDS. Be- 
thesda, MD 20014, telephone 301/496- 
5751, will furnish summaries of the 
meeting and rosters of committee 
members. 

Dr. Leon J. Greenbaum, Jr.. Execu¬ 
tive Secretary, Federal Building, 
Room 9C14B. Bethesda, MD 20014. 
telephone 301/496-9223, will furnish 
substantive program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.852. National Institutes of 
Health.) 

Dated: December 28, 1978. 

Suzanne L. Fremeau 
Committee Management Officer , 

NIH 

[FR Doc. 79-551 Filed 1-5-79: 8:45 am) 

[4410-18-M] 

DEPARTMENT OF JUSTICE 

Law Enforcement Assistance Administration 

NATIONAL INSTITUTE OF LAW ENFORCEMENT 
AND CRIMINAL JUSTICE 

Solicitation 

The National Institute of Law En¬ 
forcement and Criminal Justice an¬ 
nounces a competitive research grant 
aimed at increasing the understanding 
and knowledge of critical organization¬ 
al. policy and administrative elements 
that may account for the use of deadly 
force by law enforcement officers. The 
ultimate objective of this research is 
to reduce the number of citizens killed 
by police officers without further 
jeopardizing the officers by examining 
organizational elements, administra¬ 
tive strategies, and the effect of differ¬ 
ent types of police policies and admin¬ 
istrative sanctions and determining 
how they impact upon the problem. 

The solicitation asks for the submis¬ 
sion of concept papers rather than full 
proposals. Full proposals will be re¬ 
quested from several of the concept 
paper authors following reviews of the 
concept papers. In order to be consid¬ 
ered. a concept paper must be received 
by the National Institute no later than 
February 16, 1979. One grant, between 
$250,000-$275.Q00 will be awarded for 
an 18 month project. 

Additional information and copies of 
the solicitation can be obtained by 


contacting Shirley S. Melnicoe, Police 
Division. NILECJ, 633 Indiana 
Avenue, NW.. Washington, D.C. 20531, 
(301) 492-9110. 

Blair G. Ewing, 
Acting Director , 
NILECJ . 

(FR Doc. 79-581 Filed 1-5-79; 8:45 ami 


[4410-01-M] 

NATIONAL MINORITY ADVISORY COUNCIL 
ON CRIMINAL JUSTICE 

Reestablishment 

The Law Enforcement Assistance 
Administration (LEAA) hereby deter¬ 
mines that the reestablishment of the 
National Minority Advisory Council on 
Criminal Justice (NMACCJ) is in the 
public interest and necessary, appro¬ 
priate and consistent with the pur¬ 
poses of the Federal Advisory Commit¬ 
tee Act. Pub. L. 92-463, LEAA Instruc¬ 
tion I 2100.1. and Office of Manage¬ 
ment and Budget Circular A-63. 

1. Designation . The Committee shall 
be known as the National Minority 
Advisory Committee on Criminal Jus¬ 
tice (NMAC). 

2. Purpose. To advise LEAA on the 
needs and view's of the Nation’s minor¬ 
ity communities as they relate to 
LEAA’s priorities and policies relating 
to the improvement of law enforce¬ 
ment and criminal justice. 

3. Reestablishment date and termi¬ 
nation date. The Committee will 
remain in existence for twelve months 
from the date of its reestablishment, 
from December 31, 1978 through De¬ 
cember 31. 1979, or until superceded 
by federal legislation prior to that 
date. 

4. Meetings . The Committee will 
meet quarterly, or more frequently as 
required to carry out its purposes and 
fulfill its duties. 

5. Membership . Membership of the 
Council and its committees will be 
drawn from concerned Federal agen¬ 
cies. public law enforcement agencies, 
private businesses, social agencies, in¬ 
stitutions and representatives from 
the minority groups designated by 28 
CFR 42.301 subpart E. 

6. Authority. The Council will oper¬ 
ate pursuant to the provisions of the 
Federal Advisory Committee Act. Pub. 
L. 92-463, OMB Circular No. A-63. 
LEAA Instruction I 2100.1, and any 
additional orders and directives issued 
in implementation of the act. 

Henry S. Dogin, 
Deputy Administrator 
for Policy Development 

[FR Doc. 79-634 Filed 1-5-79; 8:45 am) 
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[3510-12-M] 

NATIONAL ADVISORY COMMITTEE 
ON OCEANS AND ATMOSPHERE 

MEETING 

Pursuant to Sec. 10(a)(2). of the Fed¬ 
eral Advisory Committee Act, 5 U.S.C. 
(App. 1976), notice is hereby given 
that the National Advisory Committee 
on Oceans and Atmosphere (NACOA) 
will hold a 2-day meeting on Thursday 
and Friday. January 18-19. 1979. The 
session will be open to the public and 
will be held in Room 418, Page Build¬ 
ing No. 1, 2001 Wisconsin Avenue, 
NW., Washington, D.C. The session on 
Thursday will begin at 9:00 a.m.; the 
Friday session at 8:00 a.m. 

The Committee, consisting of 17 
non-Federal members, appointed by 
the President from State and local 
government, industry, science, and 
other appropriate areas, was estab¬ 
lished by the Congress by Pub. L. OS¬ 
es, on July 5. 1977. Its duties are to: 
(1) Undertake a continuing review, on 
a selective basis, of national ocean 
policy, coastal zone management, and 
the status of the marine and atmos¬ 
pheric science and service programs of 
the United States: (2) advise the Secre¬ 
tary of Commerce with respect to the 
carrying out of the programs of the 
National Oceanic and Atmospheric 
Administration; and (3) submit an 
annual report to the President and to 
the Congress setting forth an assess¬ 
ment. on a selective basis, of the status 
of the Nation’s marine and atmospher¬ 
ic activities, and submit such other re¬ 
ports as may from time to time be re¬ 
quested by the President or the Con¬ 
gress. 

The tentative meeting schedule fol¬ 
lows: 

Thursday, January 18, 1979 
9:00 a.m.-12:00 p.m.— 

Plenary Session (Room 418, Page Bldg. 1) 
Opening Remarks. 

Meeting Plans. 

NACOA Reorganization Proposal 
Status Report. Mr. M. Dubs (chairman) 
CZM Act Amendments 
Status Report. Dr. E. Murphy (chair¬ 
man) 

Working Group Sessions 
Ocean Use Panel 
Weather and Climate Panel 
1:00 p.m.-5:00 p.m.— 

Working Group Sessions (continued) 

Friday, January 19, 1979 

8:00 a.m.-12:00 p.m. 

Plenary Session 
Opening Remarks 
Panel Reports 

Provisional Regional Observation and 
Forecasting System (PROFS) 

Introduction. Dr. G. Benton (chairman) 
PROFS Review. Dr. G. Little (chair¬ 
man) 

1:00 p.m.-3:00 p.m.— 

Future Plans (continued) 
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Persons desiring to attend will be ad¬ 
mitted to the extent seating is availa¬ 
ble. Persons wishing to make formal 
statements should notify the chair¬ 
man in advance of the meeting. The 
Chairman retains the perogative to 
impose limits on the duration of oral 
statements and discussions. Written 
statements may be submitted before 
or after each session. 

Additional information concerning 
this meeting may be obtained through 
the Committee's Acting Executive Di¬ 
rector, Mr. John W. Connolly, whose 
mailing address is: National Advisory 
Committee on Oceans and Atmos¬ 
phere. 3300 Whitehaven Street, NW. 
(Room 434. Page Building 1), Wash¬ 
ington, D.C. 20235. The telephone 
number is (202) 254-8412. 

Samuel H. Walinsky, 
Acting Executive Director. 

[FR Doc. 79-627 Piled 1-5-79; 8:45 am] 


[7510-01-M] 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

(Notice (79-3)] 

NASA ADVISORY COUNCIL (NAC) SPACE 
AND TERRESTRIAL APPLICATIONS ADVISO¬ 
RY COMMITTEE (STAAC) 

Meeting 

The Ad Hoc Informal Advisory Sub¬ 
committee on Materials Processing in 
Space (MPS) of the NAC Space and 
Terrestrial Applications Advisory 
Committee will meet on January 26. 
1979 from 10:00 am to 3:00 pm at 
NASA Headquarters. Room 226B, Fed¬ 
eral Office Building 10B, 600 Indepen¬ 
dence Avenue, S.W., Washington, D.C. 
20546. The Subcommittee will recom¬ 
mend candidates for membership on 
an ad hoc peer review panel to per¬ 
form scientific evaluations of technical 
proposals received by the MPS pro¬ 
gram in 1979, taking account of the 
discipline areas covered in the pro¬ 
gram’s plans, the areas of expertise of 
the candidates considered, and the 
need to avoid conflicts of interest on 
the part of investigators who are 
known to be preparing proposals. 
Public discussion of the professional 
qualifications of candidates for mem¬ 
bership in the panel would invade the 
privacy of these scientists and other 
individuals associated with their re¬ 
search. Since the Subcommit t tee 
meeting will be concerned throughout 
with matters listed in 5 U.S.C. 
552b(c)(6) as described above, it has 
been determined that the meeting 
should be closed to the public. 

For further information, contact Dr. 
James H. Bredt, Executive Secretary 
of the Subcommittee, Code EM-7, 


NOTICES 

NASA Headquarters. Washington, DC 
20546. Telephone 202/755-8573. 

Frank J. Simokaitis, 
Acting Associate Administrator 
for External Relations. 
December 29, 1978. 

I PR Doc. 79-579 Piled 1-5-79; 8:45 am] 


[6820-36-M] 

NATIONAL TRANSPORTATION 
POLICY STUDY COMMISSION 

OPEN MEETING 

In accordance with Subsection 10(a) 
of the Federal Advisory Committee 
Act, Pub. L. 92-463, the National 
Transportation Policy Study Commis¬ 
sion announces the following meeting: 

NAME: Meeting of the Commission. 

DATE: January 24 and 25. 1979. 

TIME: 9:00 AM to 5:00 PM. 

PLACE: 2167 Rayburn House Office Build¬ 
ing, Washington. D.C. 20515. 

TYPE OF MEETING: Open. 

CONTACT PERSON: Joseph LaSala, Na¬ 
tional Transportation Policy Study Com¬ 
mission. 2000 M St.. NW. Suite 3000, 
Washington, D.C. 20036. 202-254-7453. 

Purpose of the Commission: The Na¬ 
tional Transportation Policy Study 
Commission was established under 
Section 154 of the Federal Aid High¬ 
way Act of 1976 (Pub. L. 94-280) to 
report findings and recommendations 
with respect to the Nation's transpor¬ 
tation needs, both national and region¬ 
al, through the year 2000. 

Tentative Agenda: Review of Draft 
Chapters, Review of Special Reports, 
Review of Staff Working Papers. 

Dated: January 3. 1979. 

Edward R. Hamberger, 
General Counsel. 
[PR Doc. 79-610 Filed 1-5-79; 8:45 am] 


[6820-27-M] 

ADMINISTRATIVE COMMITTEE OF 
THE FEDERAL REGISTER 

IMPROVING GOVERNMENT REGULATIONS 
Semiannual Agenda 

AGENCY: Administrative Committee 
of the Federal Register. 

ACTION: Agenda 

SUMMARY: In response to President 
Carter's Executive order on improving 
government regulations, the Adminis¬ 
trative Committee of the Federal Reg¬ 
ister plans to review its existing regu¬ 
lations. The purpose of this review is 
to evaluate Federal Register publica¬ 
tions and services so that the Commit¬ 
tee can assist agencies in presenting 
their regulations in the most clear and 
useful way. 


FOR FURTHER INFORMATION 
CONTACT: 

-Martha Girard, Office of the Feder¬ 
al Register, National Archives and 

Records Service, Washington, DC 

20408, 202-523-5240. 

SUPPLEMENTARY INFORMATION: 
The regulations issued by the Admin¬ 
istrative Committee of the Federal 
Register governing the Federal Regis¬ 
ter publications are contained in Title 
1 of the Code of Federal Regulations 
(CFR). 

The primary areas the Committee 
will review over the next year are the 
regulations and procedures of the 
Office of the Federal Register which 
have been affected by new develop¬ 
ments and requirements in the regula¬ 
tory process. The Committee will also 
consider additional services for users 
of Federal Register publications. 

A major issue underlying the review 
of these regulations is the question of 
what material in 1 CFR is actually 
regulatory and what material is in¬ 
structional or describes internal proce¬ 
dures. 

Printing Technology 

The Federal Register and Code of 
Federal Regulations are now produced 
by an electronic composition system. 
Some procedures and requirements 
that were developed in the era of lino¬ 
type composition are no longer appro¬ 
priate and must be amended to reflect 
this change. In addition, new services 
may be made available to our users as 
the production methods become more 
sophisticated. 

Authority. A specific regulation 
scheduled for early review by the 
Committee is 1 CFR 21.43, on prepar¬ 
ing an authority citation for docu¬ 
ments. This amendment will clarify 
the proper form and placement of the 
authority citation as well as the proce¬ 
dure for amending a citation. The 
amendment will also permit greater 
ease and accuracy in computer man¬ 
agement of this material. 

Full text amendment. The Commit¬ 
tee is considering whether amend¬ 
ments should be published only in 
complete paragraphs and not by print¬ 
ing single word changes. If amend¬ 
ments were published in at least full 
paragraphs, the editing and publica¬ 
tion of the CFR would be more effi¬ 
cient and accurate. Agencies preparing 
documents for the Federal Register 
would examine the CFR and make a 
determination as to the clarity and 
readability of the appropriate Part, 
Section or Paragraph, as the full text 
amendment was prepared. This would 
provide agency staff and those who 
sign regulations an opportunity to 
“clean up" outdated or un clear regula¬ 
tions while expediting the CFR editing 
process. This would make it easier for 
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the Federal Register reader to see 
the significance of each change or pro¬ 
posed change in context. 

Regulations that need to be exam¬ 
ined with regard to present and antici¬ 
pated production procedures include: 

1 CPR 15.16—Use of standing type. 

1 CFR Part 17—Publication schedules. 

1 CFR Part 18—Preparation and transmittal 
of documents. 

1 CFR Part 21—Preparation of documents 
subject to codification. 

Public Participation 

Executive Order 12044, Improving 
Government Regulations, which en¬ 
courages agencies to involve the public 
as early as possible in the rulemaking 
process, has increased the number of 
documents which are issued before the 
actual notice of proposed rulemaking 
required by the Administrative Proce¬ 
dure Act (5 U.S.C. 553). While the 
Committee encourages and supports 
this openness by agencies in communi¬ 
cating with the public, certain provi¬ 
sions of 1 CFR did not anticipate and 
do not accommodate this range of 
“pre-rulemaking” document. Regula¬ 
tions affected by public participation 
requirements include: 

1 CFR Part 5—General. 

1 CFR Part 21—Preparation of documents 
subject to codification. 

1 CFR Part 22—Preparation of notices and 
rulemaking proposals. 

Federal Register Format 

The Federal Register of December 
20, 1978, contained the report of the 
Committee required by the Executive 
order on improving government regu¬ 
lations. This document announced a 
program to improve the format and 
usefulness of the Federal Register by 
grouping documents primarily by issu¬ 
ing agency rather than by the Rule. 
Proposed Rule, and Notice classifica¬ 
tion currently used to separate docu¬ 
ments. The public has responded fa¬ 
vorably to this proposal. The Commit¬ 
tee will soon issue specific proposed 
rulemaking to make this change. 

Incorporation by Reference 

Due to the increase in volume of reg¬ 
ulations. the Committee has noticed 
an increase in the number of requests 
by agencies to incorporate material by 
reference rather than publishing it in 
the Federal Register and in the CFR. 
The Committee will request the Direc¬ 
tor of the Federal Register to consider 
changes in the procedures for incorpo¬ 
ration by reference. These changes 
should improve the public’s access to 
material incorporated by reference. 
Under consideration is the inclusion of 
an appendix to CFR Chapters and 
Parts listing materials incorporated by 
reference and other materials relevant 
to the public’s understanding of that 
set of regulations. Regulations on in¬ 


corporation by reference are contained 
in 1 CFR Part 51. 

Filing Documents for Public 
Inspection 

The process of filing documents with 
the Office of the Federal Register has 
become a significant element in the 
rulemaking process in a few agencies. 
Current regulations do not specify 
Federal Register filing procedures in 
sufficient detail to be useful to agen¬ 
cies filing documents or to members of 
the public awaiting the filing of docu¬ 
ments. Regulations to be considered 
include: 

1 CFR 3.2—Public inspection of documents. 
1 CFR 18.13-Withdrawal of filed docu¬ 
ments. 

1 CFR 18.14—Correction of error in docu¬ 
ments. 

Coordinated CFR Review 

As part of its effort to improve gov¬ 
ernment regulations the Federal Reg¬ 
ister staff will increasingly focus its at¬ 
tention on existing regulations within 
the CFR. Since Executive agencies are 
also required to review existing regula¬ 
tions uder Sec. 4 of EO 12044, a com¬ 
bined effort between CFR editors and 
specialists and those assigned within 
the agencies with implementing Sec. 4 
regulations, review is needed. The 
Committee will consider amending its 
regulations to require agency staff 
members who have program expertise 
to be designated as Code of Federal 
Regulations liaison officers. These liai¬ 
son officers would be responsible for 
working closely with their counter¬ 
parts at the Federal Register. 

Regulations to be considered include 
1 CFR Part 16, Agency Representa¬ 
tives. 

Finding Aids 

Both the daily Federal Register 
and the CFR require indexes. Because 
of the increase in the number and 
pages of regulations issued each year, 
these indexes are important for citi¬ 
zens to assess those regulations which 
directly affect them. The Committee 
will consider requesting agencies to 
assist the Federal Register staff in de¬ 
veloping subject indexes for docu¬ 
ments issued by the agency, and sub¬ 
ject indexes for individual volumes of 
the CFR. The Committee has also pro¬ 
posed expanding the Table of Con¬ 
tents of the daily Federal Register to 
include subject entries for each docu¬ 
ment. The Committee will soon issue a 
Notice of Proposed Rulemaking on 
this subject. Regulations to be consid¬ 
ered include: 

1 CFR Part 6—Indexes and ancillaries. 

1 CFR 8.4, 8.5—Code of Federal Regula¬ 
tions; indexes. 


Presidential Papers 

The volume of issuances of Presiden¬ 
tial material published by the Office 
of the Federal Register as well as 
public interest in this material has 
grown considerably since these regula¬ 
tions were promulgated. To accommo¬ 
date this growth the scope of the 
Public Papers of the Presidents series 
has been expanded, beginning with 
the administration of President 
Jimmy Carter. The Committee will ex¬ 
amine current regulations in 1 CFR 
Part 10, Presidential Papers, to insure 
that they accurately reflect current 
procedures and publication needs. 

Fred J. Emery, 
Secretary, Administrative 

Committee of the Federal Register. 

[FR Doc. 79-732 Filed 1-5-79: 8:45 am) 


[3190-01-M] 

OFFICE OF THE SPECIAL REPRE¬ 
SENTATIVE FOR TRADE NEGOTIA¬ 
TIONS 

TRADE POLICY STAFF COMMITTEE 
Solicitation of Public Viowt 

Pursuant to section 201 of the Trade 
Act of 1974. on December 12, 1978, the 
President received a report from the 
United States International Trade 
Commission (USITC) on the case of 
Clothespins (Investigation No. TA- 
201-36). The Commission submitted a 
report containing an affirmative deter¬ 
mination that clothespins provided for 
in items 790.05, 790.07, and 790.08 of 
the Tariff Schedules for the United 
States (TSUS). are being imported 
into the United States in such in¬ 
creased quantities as to be a substan¬ 
tial cause of serious injury to the do¬ 
mestic industry producing articles like 
or directly competitive with the im¬ 
ported articles. 

The Commission finds and recom¬ 
mends that, in order to remedy the se¬ 
rious injury to the domestic industry, 
it is necessary to Impose a quota on 
U.S. imports of wood and plastic 
spring clothespins with a dutiable 
value not over $2.10 per gross that are 
provided for under item 790.05 of the 
TSUS. 

The quota that the Commission 
finds necessary is of 5 years’ duration 
and should be administered on a 
yearly basis, to become effective Janu¬ 
ary 1, 1979. The quota amount for 
each of the 5 yearly quota periods 
should be established at 3.200,000 
gross and should be allocated on a 
global basis as follows: 
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Yearly quota 
allocation 
{gross) 


Category: 

Valued not over 80 cents per gross.... 200.000 

Valued over 80 cents per gross but 400.000 

not over $1.35 per gross. 

Valued over $1.35 per gross but not 600.000 

over $1.70 per gross. 

Valued over $1.70 per gross but not 2.000.000 
over $2.10 per gross. 


Total____ 3.200.000 


Within 60 days of receiving a report 
from the Commission containing an 
affirmative determination, the Presi¬ 
dent must determine what method 
and amount of import relief he will 
provide or determine that the provi¬ 
sion of relief is not in the national eco¬ 
nomic interest, and whether he will 
direct expeditious consideration of 
ajustement assistance petitions. 

In determining whether to provide 
import relief and what method and 
amount of import relief he will pro¬ 
vide, the President must take into ac¬ 
count, in addition to other consider¬ 
ations he may deem relevant, the fol¬ 
lowing factors: 

(1) The probable effectiveness of the 
import relief as a means to promote 
ajustment, the efforts being made or 
to be implemented by the industry 
concerned to adjust to import competi¬ 
tion, and other considerations relevant 
to the position of the industry in the 
nation’s economy; 

(2) The effect of import relief on 
consumers and on competition in the 
domestic markets for such articles; 

(3) The effect of import relief on the 
international economic interest of the 
United States; 

(4) The impact on United States in¬ 
dustries and firms as a consequence of 
any possible modification of duties or 
other import restrictions which may 
result from international obligations 
with respect to compensation; 

(5) The geographic concentration of 
imported products marketed in the 
United States; 

(6) The extent to which the United 
States market is a focal point for ex¬ 
ports of such articles by reason of re¬ 
straints on exports of such articles to, 
or on imports of such articles into, 
third country markets; and 

(7) The economic and social costs 
which would be incurred by taxpayers, 
communities and workers if import 
relief were or were not provided. 

The Office of the Special Repre¬ 
sentative for Trade Negotiations 
chairs the interagency Trade Policy 
Committee structure that makes rec¬ 
ommendations to the President as to 
what action, if any, he should take on 
reports submitted by the USITC 
under section 201(d). In order to assist 
the Trade Policy Staff Committee in 
developing recommendations to the 


President as to what action to take 
under sections 202 and 203 of the 
Trade Act of 1974, the Committee wel¬ 
comes briefs from interested parties 
on the above listed subjects. (Addition¬ 
al information on this case is available 
in USITC report 201-36). 

Briefs should be submitted in twenty 
(20) copies to Secretary, Trade Policy 
Staff Committee, Room 728, Office of 
the Special Representative for Trade 
Negotiations, 1800 G Street, NW., 
Washington. D.C. 20506. 

To be considered by the Trade 
Policy Staff Committee, submissions 
should be received in the Office of the 
Special Representative for Trade Ne¬ 
gotiations no later than the close of 
business Monday, January 22, 1979. 

William B. Kelly, Jr., 
Chairman, 

Trade Policy Stajf Committee. 

CFR Doc. 79-616 Piled 1-4-79; 8:45 am) 


[7710-12-M] 

POSTAL SERVICE 
BOARD OF GOVERNORS 
Amandad Notice of Meeting 

With reference to “Notice of Meet¬ 
ing” filed on December 26. 1978 (43 
FR 60720), Item 8, “Recommended De¬ 
cision of the Postal Rate Commission 
on a Proposed Change in the Domestic 
Mail Classification Schedule”, is 
hereby deleted. 

Roger P. Craig, 
Assistant Secretary. 

(FR Doc. 79-657 Filed 1-5-79: 8:45 ami 


[7710-12-M] 

BOARD OF GOVERNORS 
Cancellation of Committee Meeting 

With reference to “Notice of Com¬ 
mittee Meeting,” filed on December 
26, 1978 (43 FR 60721), stating that 
the Committee on Postal Rates would 
meet to discuss the “Recommended 
Decision of December 7, 1978, to 
Reject a Proposal by Dow Jones and 
Company to Restructure Second-Class 
Rates,” the meeting is hereby can¬ 
celled. 

Roger P. Craig, 
Assistant Secretary. 

[PR Doc. 79-658 Filed 1-5-79; 8:45 ami 


[8010-01-M] 

SECURITIES AND EXCHANGE 
COMMISSION 

[Rel. No. 20842; 70-6242] 

JERSEY CENTRAL POWER A LIGHT CO. 

Proposed issuance of Mortgage Bonds by Sub¬ 
sidiary to an Industrial Development Author¬ 
ity To Finance Pollution Control Facilities 

December 26, 1978. 
Notice is hereby given that Jersey 
Central Power and Light Company 
(“JCP&L”), P.O. Box 1279R, Morris¬ 
town, N.J. 07960, an electric utility 
subsidiary of General Public Utilities 
Corporation, a registered holding com¬ 
pany, has filed an application-declara¬ 
tion with this Commission pursuant to 
the Public Utility Holding Company 
Act of 1935 designating Sections 6, 7, 
9(a), 10, and 12(d) of the Act and 
Rules 44 and 50 promulgated thereun¬ 
der as applicable to the proposed 
transaction. All interested persons are 
referred to the application-declara¬ 
tion, which is summarized below, for a 
complete statement of the proposed 
transaction. 

JCP&L proposes to issue an aggre¬ 
gate of up to $7,000,000 principal 
amount of its first mortgage bonds 
(the “New Bonds”) to the Dauphen 
County Industrial Development Au¬ 
thority (the “Authority”). The Au¬ 
thority has been created under the 
Pennsylvania Industrial and Commer¬ 
cial Development Authority Law. The 
New Bonds are to be issued under the 
Indenture, dated as of March 1. 1946, 
of JCP&L to Citibank, N. A.. Trustee 
as heretofore supplemented and 
amended and as to be further amend¬ 
ed and supplemented by a Thirty- 
Third Supplemental Indenture to be 
dated as of January 1, 1979, creating 
the New Bonds. The New Bonds are to 
be due 30 years after their date of is¬ 
suance. 

The New Bonds will be delivered to 
the Authority by JCP&L in satisfac¬ 
tion of its obligation to pay the pur¬ 
chase price of certain pollution control 
facilities, as described below (the 
“Facilities”), constructed and/or pres¬ 
ently being constructed in connection 
with its undivided ownership interest 
in the Three Mile Island nuclear gen¬ 
erating station (“TNI”). The Facilities 
are in compliance with requirements 
of the Pennsylvania Department of 
Environmental Resources. 

The interest rate(s) on. maturity 
date(s) of. and the redemption or pre¬ 
payment provisions with respect to 
the New Bonds will correspond to the 
interest rate(s) on. the maturity 
date(s) of, and the redemption or pre¬ 
payment provisions with respect to, 
the related pollution control revenue 
bonds (the “Authority Bonds”) to be 
issued by the Authority to finance 
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construction of the Facilities. It is an¬ 
ticipated that interest on the Authori¬ 
ty Bonds will be exempt from federal 
income taxation under Section 103 of 
the Internal Revenue Code, and. on 
this basis. JCP&L states that the in¬ 
terest rate on the bonds will be sub¬ 
stantially less than the interest rate 
on funded indebtedness that JCP&L 
would otherwise sell to investors to fi¬ 
nance construction of the Facilities. 

It is estimated that the aggregate 
cost of the Facilities will not exceed 
$7,000,000. As of the date hereof, 
JCP&L states that substantially all of 
the estimated aggregate costs of the 
Facilities has been expended in con¬ 
nection with this construction. JCP&L 
proposes to transfer to the Authority, 
subject to the lien of its first mortgage 
bond indenture, its interest in the 
Facilities, and to reacquire such inter¬ 
est in the Facilities, from time to time, 
as they are completed in consideration 
for the contemporaneous or prior de¬ 
livery to the Authority of the New 
Bonds. 

The maximum principal amount of 
Authority Bonds is intended to ap¬ 
proximate the cost of the Facilities. 
The Authority Bonds will be issued 
pursuant to a Pollution Control Facili¬ 
ties Agreement (the “Agreement”) and 
under a separate trust indenture (the 
“Indenture”) between the Authority 
and Manufactures Hanover Trust 
Company as trustee. The Authority 
Bonds are expected to be sold to un¬ 
derwriters at competitive bidding. 
JCP&L will not be a party to the un¬ 
derwriting arrangements although the 
Agreement will provide that the terms 
of the Authority Bonds shall be ap¬ 
proved by JCP&L. The proceeds from 
the sale of the Authority Bonds will 
be deposited in a construction fund as 
provided by the Agreement and the 
Indenture, and such proceeds will be 
applied, from time to time, to pay the 
cost of the Facilities. The principal 
and interest on the Authority Bonds 
will be payable solely from payments 
made by JCP&L on the New Bonds, 
and the credit of the Authority will 
not be pledged to the payment of prin¬ 
cipal and interest on such Authority 
Bonds. The terms of the Authority 
Bonds and of the New Bonds will in¬ 
clude a mandatory redemption provi¬ 
sion designed to retire, from time to 
time, beginning after the fifteenth 
year following the date of original is¬ 
suance, prior to maturity, not less 
than 25% of the aggregate principal 
amount of such bonds originally 
issued. 

JCP&L requests an exemption from 
the competitive bidding requirements 
of Rule 50 under the Act for the sale 
of the New Bonds pursuant to para¬ 
graphs (a)(5) of that Rule. 

The fees and expenses to be incurred 
in connection with the proposed trans¬ 


action is approximately $125,000, in¬ 
cluding $37,000 in legal fees. It is 
stated that the New Jersey Board of 
Public Utilities has jurisdiction with 
respect to the proposed transaction, 
and that no other state commission 
and no federal commission, other than 
this Commission, has jurisdiction over 
the proposed transaction. 

Notice is further given that any in¬ 
terested person may. not later than 
January 16, 1979, request in writing 
that a hearing be held on such matter, 
stating the nature of his interest, the 
reasons for such request, and the 
issues of fact or law raised by said ap¬ 
plication-declaration which he desires 
to controvert: or he may request that 
he be notified if the Commission 
should order a hearing thereon. Any 
such request should be addressed: Sec¬ 
retary. Securities and Exchange Com¬ 
mission, Washington. D.C. 20549. A 
copy of such request should be served 
personally or by mail upon the appli¬ 
cant-declarant at the above-stated ad¬ 
dress and proof of service (by affidavit 
or. in case of an attorney at Law. by 
certificate) should be filed with the re¬ 
quest. At any time after said date, the 
application-declaration, as filed or as it 
may be amended, may be granted and 
permitted to become effectve as pro¬ 
vided in Rule 23 of the General Rules 
and Regulations promulgated under 
the Act. or the Commission may grant 
exemption from such rules as provided 
in Rules 20(a) and 100 thereof or take 
such other action as it may deem ap¬ 
propriate. Persons who request a hear¬ 
ing or advice as to whether a hearing 
is ordered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

(FR Doc. 79 560 Filed 1-5-79; 8:45 am) 


(8010-01-M] 

[Release No. 10534; 812-4398] 

L F. ROTHSCHILD, UNTERBERG, TOWBIN ET 
AL 

Filing of Application Pursuant to Section 6(c) 
of tho Act for an Order of Exemption From 
Section 30(f) of the Act 

December 22, 1978. 
Notice is hereby given that L. F. 
Rothschild, Unterberg, Towbin: War¬ 
burg Paribas Becker Incorporated; J. 
C. Bradford & Co., and Piper, Jaffray 
& Hopwood Incorporated, c/o L. F. 
Rothschild, Unterberg. Towbin. 55 
Water Street. New York. NY 10041, 
(“Applicants”) have filed an applica¬ 
tion on November 28, 1978. pursuant 


to Section 6(c) of the Investment Com¬ 
pany Act of 1940 (“Act”) for an order 
of the Commission in connection with 
a proposed offering of common stock 
of Nautilus Fund. Inc. (“Company”), a 
registered, closed-end diversified man¬ 
agement investment company, from 
Section 30(f) of the Act. which incor¬ 
porates Section 16 of the Securities 
Exchange Act ©f 1934 (“Exchange 
Act”), to exempt certain transactions 
Incidental to. the distribution of the 
Company’s shares. Ail interested per¬ 
sons are referred to the application on 
file with the Commission for a state¬ 
ment of the representations contained 
therein, which are summarized below. 

Applicants are the prospective repre¬ 
sentatives (“Representatives”) of a 
group of underwriters (“Underwrit¬ 
ers”) being formed in connection with 
the proposed public offering. 

Common Shares of the Company are 
to be purchased by the Underwriters 
pursuant to a purchase agreement 
(“Purchase Agreement”) to be entered 
into between the Company. Vance. 
Sanders & Company, Inc., the Compa¬ 
ny’s investment adviser (“Adviser”), 
and the Underwriters, represented by 
the Representatives. It is also contem¬ 
plated that one or more dealers will 
offer and sell shares of the Company’s 
common stock. Although the registra¬ 
tion statement on Form S-4 under the 
Securities Act of 1933 cover 1,650,000 
shares of common stock (including 
150,000 shares which may be pur¬ 
chased at the option of the Underwrit¬ 
ers to cover over-allotments), the 
number may be increased or decreased 
in the registration statement as 
amended at the time it becomes effec¬ 
tive, depending upon market condi¬ 
tions and other factors to be consid¬ 
ered by the Representatives and the 
Company at that time. 

The underwriting commitment of 
any one or more of the Underwriters, 
including the Applicants, may exceed 
10% of the aggregate number of 
common shares of the Company to be 
outstanding upon the completion of 
the initial public offering. In addition 
to purchases from the Company and 
sales of common shares, there may be 
other transactions of purchases or 
sales incident to a distribution, such as 
stabilizing purchases, purchases to 
cover over-allotments, and sales of 
common shares purchased in stabiliza¬ 
tion. Since Section 30(f) of the Act 
subjects every person who is directly 
or indirectly the beneficial owner of 
more than 10% of any class of out¬ 
standing securities of a registered in¬ 
vestment company to the same duties 
and liabilities as those imposed by Sec¬ 
tion 16 of the Exchange Act, any Un¬ 
derwriter or Underwriters owning 
more than 10% of the Common Shares 
of the Company may become subject 
to the filing requirements of Section 
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16(a) of the Exchange Act and, upon 
sale of the shares purchased by them, 
subject to the liabilities imposed by 
Section 16(b) of the Exchange Act. 

Rule 16b-2 under the Exchange Act 
exempts certain transactions in con¬ 
nection with a distribution of securi¬ 
ties from the operation of Section 
16(b) of the Exchange Act. The Un¬ 
derwriters may fail to meet the re¬ 
quirement for exemption from Section 
16(b) stated in Rule 16b-2(a)(3), i.e., 
that the aggregate participation of 
persons not within the purview of Sec¬ 
tion 16(b) of the Exchange Act must 
be at least equal to the participation 
of persons receiving the exemption 
under Rule 16b-2, because one or more 
of the Underwriters who. pursuant to 
the Purchase Agreement, may be obli¬ 
gated to purchase more than 10% of 
the shares of the Company, may dis¬ 
tribute more than 50% of the shares 
of the Company being offered. More¬ 
over, one or more Underwriters, in¬ 
cluding the Representatives, even 
though they are Initially obligated 
under the Purchase Agreement to pur¬ 
chase 10% or less of the aggregate 
number of shares of the common stock 
to be outstanding upon completion of 
the public offering, may, as a conse¬ 
quence of defaults by other Under¬ 
writers, become obligated to purchase 
more than 10% of the aggregate 
number of shares of common stock to 
be outstanding, and such Underwriters 
may distribute more than 50% of the 
shares of common stock being offered. 

Applicants submit there is no inside 
information in existence since the 
Company, prior to the initial distribu¬ 
tion of shares of common stock, will 
have no assets (other than cash) or 
business of any sort, and all material 
facts with respect to the Company will 
be set forth in the prospectus pursu¬ 
ant to which the shares of common 
stock will be offered and sold. No part¬ 
ner, director or officer of the Repre¬ 
sentatives is a director or officer of the 
Company or the Adviser, and it is not 
anticipated that any partner, director 
or officer of any other Underwriter 
will be a director or officer of the 
Company or the Adviser. 

Section 6(c) of the Act provides, in 
part, that the Commission, by order 
upon application, may conditionally or 
unconditionally exempt any person, 
security, or transaction, or any class or 
classes of persons, securities or trans¬ 
actions from any provision or provi¬ 
sions of the Act or any rule or regula¬ 
tion thereunder, if and to the extent 
that such exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of in¬ 
vestors and the purposes fairly intend¬ 
ed by the policy and provisions of the 
Act. 

Notice is further given that any in¬ 
terested person may, not later than 


January 12, 1979, at 5:30 p.m., submit 
to the Commission in writing a request 
for a hearing on the matter accompa¬ 
nied by a statement as to the nature of 
his interest, the reason for such re¬ 
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington. D.C. 20549. A copy of such re¬ 
quest shall be served personally or by 
mail upon Applicant(s) at the 
address(es) stated above. Proof of such 
service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be 
filed contemporaneously with the re¬ 
quest. As provided by Rule 0*5 of the 
Rules and Regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion's own motion. Persons who re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear¬ 
ing (Lf ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

George A. Fitzsimmons, 
Secretary . 

[FR Doc. 79-561 Filed 1-5-79; 8:45 am] 


[8010-01-M] 

[Release No. 15427; SR-MSRB-78-13] 

MUNICIPAL SECURITIES RULEMAKING BOARD 

Order Approving Proposed Rule Change 

December 22, 1978. 

On November 1, 1978, the Municipal 
Securities Rulemaking Board (the 
“MSRB"), Suite 507, 1150 Connecticut 
Avenue NW., Washington, D.C. 20036, 
filed with the Commission, pursuant 
to Section 19(b) of the Securities Ex¬ 
change Act of 1934 (the “Act”), and 
Rule 19b-4 thereunder, copies of a 
proposed rule change. The propose 
rule change would amend the MSRB’s 
interdealer uniform practice rule, 
MSRB rule G-12, to expand the avail¬ 
ability of the seller's close-out by per¬ 
mitting the seller to give notice of 
close-out at any time not later than 
the close of business on the fifth busi¬ 
ness day following receipt by the seller 
of the notice of rejection. As altered 
by the proposed rule change, MSRB 
rule G-12 also would provide that in 
the event a transaction for which the 
seller has issued a close-out notice is 
completed, rather than being closed 
out, the seller may recover from the 


purchaser the actual and necessary ex¬ 
penses incurred by reason of the pur¬ 
chaser’s rejection. 

Notice of the proposed rule change 
together with the terms of substance 
of the proposed rule change was given 
by publication of a Commission Re¬ 
lease (Securities Exchange Act Re¬ 
lease No. 15318, (November 9. 1978)) 
and by publication in the Federal 
Register (43 FR 54313 (1978)). No 
comments with respect to the pro¬ 
posed rule change were received by 
the Commission. 

The Commission finds that the pro¬ 
posed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder ap¬ 
plicable to the MSRB, and in particu¬ 
lar, the requirements of Section 15B 
and the rules and regulations thereun¬ 
der. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act. that the 
above-mentioned proposed rule change 
be, and it hereby is, approved. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 79-562 Filed 1-5-79; 8:45 am] 


[8010-01-M] 

[Release No. 15428: SR-MSRB-78-14] 

MUNICIPAL SECURITIES RULEMAKING BOARD 

Ordor Approving Propotod Rule Change 

December 22, 1978. 

On November 2, 1978, the Municipal 
Securities Rulemaking Board (the 
“MSRB’’), Suite 507, 1150 Connecticut 
Avenue. N.W., Washington, D.C. 
20036, filed with the Commission, pur¬ 
suant to Section 19(b)(1) of the Securi¬ 
ties Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(l) (the “Act") and rule 19b-4 
thereunder, copies of a proposed rule 
change to modify existing MSRB rule 
G-12 on uniform practice to permit 
syndicate members to accelerate the 
settlement date for “when, as and if 
issued" transactions with non-member 
dealers, in the event of early delivery 
by the issuer, only upon agreement by 
the non-member dealer to such accel¬ 
erated delivery. The rule at present 
allows acceleration at the option of 
the syndicate member. 

Notice of the proposed rule change 
together with the terms of substance 
of the proposed rule change was given 
by publication of a Commission Re¬ 
lease (Securities Exchange Act Re¬ 
lease No. 15321, November 13, 1978) 
and by publication in the Federal 
Register (43 FR 54312, November 21, 
1978). No comments with respect to 
the proposed rule change have been 
received by the Commission. 
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The Commission finds that the pro¬ 
posed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder ap¬ 
plicable to the MSRB, and in particu¬ 
lar. the requirements of Section 15B 
and (he rules and regulations thereun¬ 
der 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and it hereby is, approved. 

For the Commission, by the Division 
of Market Regulation pursuant to del¬ 
egated authority. 

George A. Fitzsimmons. 

Secretary. 

[ FR Doc. 79-563 Filed 1-5-79; 8:45 am) 


18010-01-M] 

(.Release No. 15438; SR-PSE-78-18) 

PACIFIC STOCK EXCHANGE, INC. 

Order Approving Proposed Rule Change 

December 27, 1978. 

On November 3. 1978, the Pacific 
Stock Exchange, Incorporated. 618 
South Spring Street, Los Angeles. 
California 90014, filed with the Com¬ 
mission, pursuant to Section 19(bXl) 
of the Securities Exchange Act of 
1934. 15 U.S.C. 78(s)(b)(l) (the “Act") 
and Rule 19b-4 thereunder, copies of a 
proposed rule change which lists the 
procedures and fees charged appli¬ 
cants acquiring or transferring mem¬ 
berships on the PSE. 

Notice of the proposed rule change 
together with the terms of substance 
of the proposed rule change was given 
by publication of a Commission Re¬ 
lease (Securities Exchange Act Re¬ 
lease No. 34-15331. November 15. 1978) 
and by publication in the Federal 
Register (43 FR 55296. November 27. 
1978). All written statements with re¬ 
spect to the proposed rule change 
which were filed with the Commission 
and all written communications relat¬ 
ing to the proposed rule change be¬ 
tween the Commission and any person 
were considered and (with the excep¬ 
tion of those statements or communi¬ 
cations which may be withheld from 
the public in accordance with the pro¬ 
visions of 5 U.S.C. §552) were made 
available to the public at the Commis¬ 
sion's Public Reference Room. 

The Commission finds that the pro¬ 
posed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder ap¬ 
plicable to a national securities ex¬ 
change, and in particular, the require¬ 
ments of Section 6 and the rules and 
regulations thereunder. 

It is therefore ordered, pursuant to 
Section. 19(b)(2) of the Act. that the 
above-mentioned proposed rule change 
be, and it hereby is, approved. 


For the Commission, by the Division 
of Market Regulation pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

fFR Doc. 79-564 Filed 1-5-79; 8:45 am] 


[8010-01-M] 

(Release No. 15430; File No. SR-Phlx-78- 
16) 

PHILADELPHIA STOCK EXCHANGE, INC 
Order Approving Propoted Rule Chonge 

December 22, 1978. 

On August 3. 1978. the Philadelphia 
Stock Exchange, Inc. (“PHLX"), 17th 
Street and Stock Exchange, Philadel¬ 
phia. Pa. 19103, filed with the Com¬ 
mission, pursuant to Section 19(b)(1) 
of the Securities Exchange Act of 
1934, 15 U.S.C. 78(sXb)(l) (the “Act") 
and Rule 19b-4 thereunder, copies of a 
proposed rule change which require 
each PHLX member and member or¬ 
ganization to file with the PHLX cer¬ 
tain periodic financial and operation 
reports, and to impose, unless a specif¬ 
ic extension has been granted, a $10 
fee on each member organization for 
each day a report is delinquent. 

Notice of the proposed rule change 
together with the terms of substance 
of the proposed rule change was given 
by publication of a Commission Re¬ 
lease (Securities Exchange Act Re¬ 
lease No. 34-15055, August 10, 1978) 
and by publication in the Federal 
Register (43 FR 36722, August 18, 
1978). All written statements with re¬ 
spect to the proposed rule change 
which were filed with the Commission 
and all written communications relat¬ 
ing to the proposed rule change be¬ 
tween the Commission and any person 
were considered and (with the excep¬ 
tion of those statements or communi¬ 
cations which may be withheld from 
the public in accordance with the pro¬ 
visions of 5 U.S.C. §552) were made 
available to the public at the Commis¬ 
sion’s Public Reference Room. 

The Commission finds that the pro¬ 
posed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder ap¬ 
plicable to a securities exchange, and. 
in particular, the requirements of Sec¬ 
tion 6 and the rules and regulations 
thereunder. 

It is therefore ordered , pursuant to 
Section 19(b)(2) of the Act. that the 
above-mentioned proposed rule change 
be. and it hereby is. approved. 


For the Commission, by the Division 
of Market Regulation pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 79-565 Filed 1-5-79; 8:45 am] 


[8010-01-M] 

[Release No. 34-15383: File No. SR-Amex- 
' 78-26] 

SELF-REGULATORY ORGANIZATION 

Proposed Rule Change by American Stock 
Exchange, Inc. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“Act"), 15 U.S.C. 78s(b)(l), as amended 
by Pub. L. 94-29, 16 (June 4. 1975). 
notice is hereby given that on Novem¬ 
ber 24, 1978 the above-mentioned self- 
regulatory organization filed with the 
Securities and Exchange Commission 
a proposed rule change as follow's: 

Text of the Proposed Rule Change 

The American Stock Exchange. Inc. 
proposes to amend section 152 of the 
Amex Company Guide as set forth 
below. ( Italics indicate w’ords to be 
added.) 

SECTION 152. CONTINUING ANNUAL FEE 

(a) Stock Issues—$2,500 for the first 
one million shares (or fraction there¬ 
of) issued and outstanding: plus $500 
for each additional one million shares 
(or fraction thereof) up to a total, in¬ 
cluding the first one million shares, of 
ten million shares issued and out¬ 
standing: plus $1,000 for the next one 
million shares (or fraction thereof) up 
to a total, including the first ten mil¬ 
lion sliares, of eleven million shares 
issued and outstanding; plus $1,000 for 
any shares issued and outstanding in 
excess thereof, with a maximum fee of 
$9,000. 

For purposes of this Section, treas¬ 
ury shares shall be deemed issued and 
outstanding. 

This fee is based on the total 
number of outstanding shares of all 
classes of stock listed on the Exchange 
on June 30 of each year, payable in 
July of each year. The continuing 
annual fee for the calendar year in 
which a company first lists will be pro¬ 
rated to reflect the portion of the year 
the issue has been admitted to dealings 
during such year and uhll be based on 
the total number of outstanding shares 
of all classes of stock listed on the Ex¬ 
change at the time of listing, payable 
in December of such year. 
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Statement of Basis and Purpose 

Amex states that the basis and pur¬ 
pose of the foregoing proposed rule 
change is as follows: 

The Exchange imposes fees on listed 
companies to cover the costs of regula¬ 
tory programs and various services 
provided by the Exchange for the 
benefit of listed companies. In addi¬ 
tion to the fees imposed on listed com¬ 
panies when securities are first listed, 
the Exchange charges a continuing 
annual fee based on a company’s out¬ 
standing shares on June 30. of each 
year. At the present time, companies 
do not pay an annual fee for the first 
calendar year in which they list. How¬ 
ever, since the Exchange provides reg¬ 
ulatory and other services from the 
time a company first lists, the Ex¬ 
change proposes to make its annual 
fee applicable to newly-listed compa¬ 
nies, pro-rated from the date of listing. 

The proposed amendment to section 
152 of the Amex Company Guide is in¬ 
tended to assure the equitable alloca¬ 
tion of reasonable dues, fees, and 
other charges among the Exchange’s 
members, issuers and others using its 
facilities, as required by Section 
6(b)(4) of the Act. 

Comments Received Prom Members, 

Participants, or Others on Pro¬ 
posed Rule Change 

Amex states that no comments were 
solicited or received with respect to 
the proposed rule change. 

burden on competition 

The Amex has determined that no 
burden on competition will be imposed 
by the proposed rule change. 

Within thirty-five days of the Janu¬ 
ary 8. 1979. publication of this notice 
in the Federal Register (February 12, 
1979), or within such longer period (i) 
as the Commission may designate up 
to 90 days of such date (April 9, 1979) 
if it finds such longer periods to be ap¬ 
propriate and publishes its reasons for 
so finding or (ii) as to which the 
above-mentioned self-regulatory orga¬ 
nization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to deter¬ 
mine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file six (6) copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submission will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 


Street. NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and coping at the principal 
office of the above-mentioned self-reg- 
ulatory organization. All submissions 
should refer to the file number refer¬ 
enced in the caption above and should 
be submitted on or before January 29, 
1979. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

December 5, 1978. 

[FR Doc. 79-567 Filed 1-5-79; 8:45 an*] 


[8010-01-M] 


[Release No. 34-15429; File No. SR-CBOE- 
78-311 


SELF-REGULATORY ORGANIZATIONS 


Proposed Rule Change by Chicago Board 
Options Exchange, Inc 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. 94-29. 16 (June 4, 1975) (the “Act”), 
notice is hereby given that on Decem¬ 
ber 4, 1978, the above-mentioned self- 
regulatory organization filed with the 
Securities and Exchange Commission 
a proposed rule change as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Change 


The Chicago Board Options Ex¬ 
change. Incorporated (“CBOE”). pro¬ 
poses to establish the following sched¬ 
ule of charges to be imposed on its 
members for contract executions 


through an 
(“OBO”) 0 : 

Order Book 

Official 

Price (l) 

1-10 

Contracts 

<2) 

11 and 
Above (2) 

Under fe_ 

Vfc-1.... 

_ $.50 

. .75 

$.40 

.65 

L2. 

. .90 

.75 

2-4.. 

. 1.10 

.90 

4-8. 

. 1.50 

1.30, 

1.50 

8-14. 

. 2.00 

14-20.. 

20 de above —. 

_ 2.50 

.... 3.00 

1.85 

2.30 


(1) Lower bound inclusive. 

(2) No change for executions of market orders 
placed with the OBO prior to the opening. 


•On July 28. 1978. CBOE filed with the 
Commission a proposed rule change to es¬ 
tablish an OBO system (File No. SR-CBOE- 
78-23). This proposed schedule of charges is 
being made effective upon filing pursuant to 
the provisions of Section 19(b)(3)(A) of the 
Act, but will not be implemented until ap¬ 
proval by the Commission of the proposed 
OBO system. The proposed schedule of 
charges will apply to each trading post on 
the floor upon the designation of OBO’s for 
that post pursuant to the rules of CBOE, as 
so amended. 


Statement of Basis and Purpose 

The proposed schedule of charges 
established by this filing is designed to 
permit CBOE to earn sufficient rev¬ 
enues to offset its estimated costs in 
providing OBO services, including the 
operating expenses of its new Order 
Support System (“OSS”). The pro¬ 
posed schedule varies the per contract 
charge in accordance with the price of 
the contract and provides a discount 
when more then ten contracts are ex¬ 
ecuted in the same order. No charge 
will be made for executions of market 
orders placed with the OBO prior to 
the opening. CBOE’s authority for 
levying such charges is CBOE Rule 
2.22, as is made clear by Interpretation 
.01 to Rule 2.22. proposed in File No. 
SR-CBOE-78-23. 

The statutory authority for the pro¬ 
posed schedule of charges is Section 
6(b)(4) of the Act. which permits an 
exchange’s rules to provide for the 
equitable allocation of reasonable 
charges among Its members. CBOE 
has adopted the policy that the sched¬ 
ules of charges it establishes from 
time to time will not provide a sepa¬ 
rate profit center for CBOE, but will, 
to the extent practicable, be designed 
to recover its estimated costs in oper¬ 
ating its OBO and OSS systems. 1 The 
schedule of charges filed herewith is 
reasonable in amount because it is ex¬ 
pected to generate the revenues 
needed by CBOE to recover its esti¬ 
mated costs of operating OSS and the 
OBO system. The schedule of charges 
provides for equitable allocation be¬ 
cause the operating costs of the OSS 
and OBO systems will be paid by the 
users of those systems in a manner 
consistent with competitive require¬ 
ments. 

CBOE’s objective is to reduce book 
execution charges over time to the ful¬ 
lest extent consistent with maintain¬ 
ing a sound basis for generating rev¬ 
enues sufficient to recover OBO and 
OSS expenses. The data to be derived 
from actual experience with an OBO 
system and OSS are both desirable in 
reaching a determination as to the 
extent of such a charge reduction. 
Thus, CBOE intends to monitor close¬ 
ly its revenues and expenses under 
actual experience with the OBO and 
OSS systems, as well as on-going com¬ 
petitive developments, with a view to 
reducing the book charge structure as 
soon as circumstances warrant. 

One step which has been taken at 
this time, which will make CBOE 
more competitive, has been the elimi¬ 
nation in the schedule filed herein of 
any charge for executions of market 


‘CBOE may. in the event It should deem 
it advisable for competitive reasons, lower 
its charges for particular classes of options. 
Further, competitive developments may 
place a practical ceiling on the general level 
of such charges 


FEDERAL REGISTER, VOL 44, NO. 5—MONDAY, JANUARY 8, 1979 





















NOTICES 


1809 


orders placed with the OBO prior to 
the opening. This step will bring the 
practice on CBOE into line with the 
practices on several other securities 
exchanges. 

CBOE did not solicit and has not re¬ 
ceived comments on its proposed 
schedule of charges. 

CBOE does not believe that the pro¬ 
posed schedule of charges would 
impose any burdens on competition. 

The foregoing rule change has 
become effective pursuant to Section 
19(b)<3) of the Securities Exchange 
Act of 1934. but will not be implement¬ 
ed until approval by the Commission 
of the OBO system proposed in File 
No. SR-CBOE-78-23. At any time 
within sixty days of the filing of this 
proposed rule change, the Commission 
may summarily abrogate this rule 
change if it appears to the Commis¬ 
sion that such action is necessary or 
appropriate in the public interest, for 
the protection of investors, or other¬ 
wise in furtherance of the purposes of 
the Securities Exchange Act of 1934. 

Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission. Se¬ 
curities and Exchange Commission, 
Washington. D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection in the Public 
Reference Room, 1100 L Street NW., 
Washington, D.C. Copies of such filing 
will also be available for inspection at 
the principal office of the above-men¬ 
tioned self-regulatory organization. All 
submissions should refer to the file 
number referenced in the captions 
above and should be submitted on or 
before February 7. 1979. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistant Secretary . 

December 22. 1978. 

IFR Doc. 79-568 Piled 1-5-79; 8:45 ami 


[8010-01-M] 

[Release No. 34-15432; Pile No. SR-CBOE- 
78-331 

SELF-REGULATORY ORGANIZATIONS 

Proposed Rule Change by Chicago Board 
Options Exchange, Inc. (“CBOE'*) 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l) as amended by Pub. L. 
94-29, 16 (June 4. 1975), notice is 
hereby given that on December 14, 
1978, the above-mentioned self-regula¬ 
tory organization filed with the Secu¬ 


rities and Exchange Commission a 
proposed rule change as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Change 

This rule filing involves proposed 
amendments to three rules of the 
CBOE. First, Rule 3.15(c) would be 
amended to expand the scope of 
claims by members that can be satis¬ 
fied out of the proceeds of the sale of 
a membership by the CBOE pursuant 
to Rule 3.15(b). Second. Rule 16.3 
would be amended to provide that the 
time during which a suspended 
member may seek reinstatement by 
vote of the Membership Committee is 
six months in the case of a suspension 
due to operating difficulty, and thirty 
days in the case of a suspension due to 
financial difficulty. A right of appeal 
in accordance with the provisions of 
Chapter XIX of the CBOE rules is 
given to suspended members who fail 
to receive the affirmative vote of the 
Committee. Finally, certain minor 
technical amendments would be made 
to Rule 16.4 to conform such rule to 
the proposed changes in Rule 16.3. 

Exchange’s Statement of Basis and 
Purpose 

Rule 3.15(c) is being modified to 
expand the basis upon which claims 
can be made against proceeds from the 
sale of a CBOE membership. 

The purpose of the proposed amend¬ 
ment to Rule 16.3 is to make it easier 
for the Exchange to sell the CBOE 
memberships of members who have 
been summarily suspended due to fi¬ 
nancial difficulty and who have failed 
to make arrangements with their 
creditors. The Exchange may sell the 
CBOE membership of a summarily 
suspended member only if that 
member fails to obtain reinstatement 
as provided in Rule 16.3. Rule 16.3 
presently provides that any member 
who has been summarily suspended 
has six months to obtain reinstate¬ 
ment. The proposed rule change would 
require that a member summarily sus¬ 
pended due to financial difficulty dem¬ 
onstrate within thirty (30) days of 
such summary suspension that he has 
made arrangements to satisfy his 
creditors. Otherwise, said member’s 
CBOE membership may be sold by the 
Exchange provided that the suspended 
member has been afforded an oppor¬ 
tunity for a hearing respecting the ap¬ 
propriateness of the summary suspen¬ 
sion. 

The basis under the Act for the pro¬ 
posed change to Rule 3.15(c) is Section 
6(b)(5) in that such change will serve 
to protect persons who advance funds 
to members and promote just and 
equitable principles of trade. The basis 
under the Act for the proposed change 
to Rule 16.3 is Section 6(d)(3) wdiich 
provides for summary suspension of a 


member in financial difficulty where 
such member cannot be permitted to 
continue in business with safety to in¬ 
vestors, creditors, members or the ex¬ 
change. 

Comments Received From Membf.rs. 

Participants or Others on Pro¬ 
posed Rule Change 

The proposed change to Rule 3.15(c) 
was submitted for comment to a 
number of CBOE member firms whose 
business consists largely of his clear¬ 
ance of transactions by CBOE Market- 
Makers. No written comments w r ere re¬ 
ceived. Oral comments were generally 
favorable. 

Burden on Competition 

The CBOE does not believe that the 
proposed rule change will impose any 
burden on competition. 

Within 35 days of the date of the 
January 8, 1979, publication of this 
notice in the Federal Register (Feb¬ 
ruary 12. 1979), or within such longer 
period (i) as the Commission may des¬ 
ignate up to 90 days of such date 
(April 9, 1979) if it finds such longer 
period to be appropriate and publishes 
its reasons for so finding or (ii) as to 
which the above-mentioned self-regu¬ 
latory organization consents, the Com¬ 
mission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to deter¬ 
mine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to 
submit written data, view's and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make WTitten submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission. 500 
North Capitol Street. Washington, 
D.C. 20549. Copies of the filing with 
respect to the foregoing and all writ¬ 
ten submission will be available for in¬ 
spection and copying in the Public 
Reference Room. 1100 L Street, N.W., 
Washington, D.C. Copies of such filing 
will also be available for inspection 
and copying at the principal office of 
the above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number referenced in 
the caption above and should be sub¬ 
mitted on or before January 29. 1979. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

December 22, 1978. 

[FR Doc. 79-569 Piled 1-5-79; 8:45 am) 
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[8010-01-M] 

[Release No. 34-15433; File No. SR-CBOE- 
78-32] 

SELF-REGULATORY ORGANIZATIONS 

Proposed Rule Change by Chicago Board 
Options Exchange, Inc. (“CBOE") 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)<l) as amended by Pub. L. 
94-29, 16 (June 4, 1975), notice is 
hereby given that on December 14, 
1978, the above-mentioned self-regula¬ 
tory organization filed with the securi¬ 
ties and Exchange Commission a pro¬ 
posed rule change as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Change 

CBOE Rule 3.16(d)(ii) would be 
amended to provide that the lease of a 
membership or the reversion of a pre¬ 
viously leased membership would not 
be effective until the deposit with the 
CBOE of a cash amount, computed 
with reference to past membership 
sales, or a letter of guarantee from a 
clearing member. Previously a lease or 
reversion thereof would not be effec¬ 
tive until the expiration of a twenty 
day period for asserting claims against 
the previous holder. Additionally, 
Rules 6.72 and 8.5 would be amended 
to provide that a clearing member who 
issues a Letter of Authorization for a 
floor broker or a Letter of Guarantee 
for a market maker, would be entitled 
to priority over all subsequent issuers 
of such letters against the proceeds 
from the sale of a membership by the 
entity covered by such letter. 

CBOE’s Statement of Basis and 
Purpose 

Rule 6.72(a) (Letters of Authoriza¬ 
tion) is being amended to provide a 
system of priorities in situations w r here 
members obtain letters of authoriza¬ 
tion from more than one Clearing 
Member and to facilitate the sharing 
of information between the CBOE and 
Clearing Members respecting out¬ 
standing Letters of authorization. Par¬ 
allel amendments to rule 8.5 (Letters 
of Guarantee) are being proposed for 
the same purpose. 

Rule 3.16(d) is being amended to ex¬ 
pedite transfer of interests in leased 
memberships from one lessee to an¬ 
other (and reversions to lessors) by 
eliminating the requirement that all 
claims against the prior lessee must be 
satisfied out of the funds deposited 
with the CBOE before the transfer (or 
reversion) becomes effective. By elimi¬ 
nating the requirement that all claims 
must be satisfied prior to making the 
transfer (or reversion) effective, such 
transactions need not await expiration 
of the 20-day period for asserting 
claims against the previous lessee. 


The basis under the Act for the pro¬ 
posed rule change is Sections 6(b)(5). 
The CBOE believes these changes will 
serve to prevent fraudulent practices, 
foster cooperation and coordination 
among persons engaged in clearing 
and settling securites transactions, and 
promote just and equitable principles 
of trade. 

Comments Received From Members, 

Participants or Others on Pro¬ 
posed Rule Change 

The proposed rule change was sub¬ 
mitted for comment to a number of 
CBOE member firms whose business 
consists largely of the clearance of 
transactions by CBOE Market-Makers. 
No written comments were received. 
Oral comments were generally favora¬ 
ble. 

Burden on Competition 

The CBOE does not believe that the 
proposed rules change w r iil impose any 
burden on competition. 

The foregoing rule change has 
become effective, pursuant to Section 
19(b)(3) of the Securities Exchange 
Act of 1934. At any time within sixty 
days of the filing of such proposed 
rule change, the Commission may 
summarily abrogate such rule change 
if it appears to the Commission that 
such action is necessary or appropriate 
in the public interest, for the protec¬ 
tion of investors, or otherwise in fur¬ 
therance of the purposes of the Secu¬ 
rities Exchange Act of 1934. 

Interested persons are invited to 
submit written data, view's and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission, 
Washington. D.C. 20549. Copies of the 
filing with respect to the foregoing 
and all written submission will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies 
of such filing w'ill also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before Jan¬ 
uary 29, 1979. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

December 22, 1978. 

[FR Doc. 79-570 Filed 1-5-79; 8:45 am) 


[8010-01-M] 

[Release No. 34-15431; File No. SR-CSE-78- 
31 

SELF-REGULATORY ORGANIZATIONS 

Proposed Rule Change by the Cincinnati Stock 
Exchange 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. 94-29, 16 (June 4. 1975), notice is 
hereby given that on October 31, 1978, 
the above-mentioned self-regulatory 
organization filed with the Securities 
and Exchange Commission a proposed 
rule change as follows: 

The Cincinnati Stock Exchanges 

Statement of the Terms of Sub¬ 
stance of the Proposed Rule 

Change 

The Board of Trustees of The Cin¬ 
cinnati Stock Exchange has revised 
the Multiple Dealer Trading System 
(CIN/NMS) fee schedule effective No¬ 
vember 1, 1978, as follow's: 

Multiple Dealer Trading System 
(CIN/NMS) Fees 

(a) 2 cents per share will be charged 
non-members when acting as princi¬ 
pal. 

(b) 1 Vz cents per share will be 
charged members w'hen acting as prin¬ 
cipal. 

(c) l A cents per share will be charged 
both members and non-members on 
public agency transactions. 

The Cincinnati Stock Exchange’s 

Statement of Basis and Purpose 

After a recent review of Multiple 
Dealer Trading, the Board of Trustees 
deemed it advisable to revise fees 
charged for access to the System as it 
is of the opinion that a change in fees 
will bring additional revenue into the 
System to help defray expenses. 

Section 6(b)(4) of the Act is the basis 
for these fees since specified charges 
are reasonable and equitably allocated 
to those who avail themselves of such 
Exchange services. 

No comments were solicited from 
Members nor were any received. 

Fees as set forth impose no burden 
on competition. 

The foregoing rule change has 
become effective, pursuant to Section 
19(b)(3) of the Securities Exchange 
Act of 1934. At any time within sixty 
days of the filing of such proposed 
rule change, the Commission may 
summarily abrogate such rule change 
if it appears to the Commission that 
such action is necessary or appropriate 
in the public interest, for the protec¬ 
tion of investors, or otherwise in fur¬ 
therance of the purposes of the Secu¬ 
rities Exchange Act of 1934. 
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Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and all written submissions will be 
available for inspection and copying in 
the Public Reference Room. 1100 L 
Street NW.. Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before Jan¬ 
uary 29. 1979. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

December 22, 1978. 

CFR Doc. 79-571 Piled 1-5-79; 8:45 am] 


[8010-01-M] 

[Rel. No. 20851; 70-6239] 

SOUTHWESTERN ELECTRIC POWER CO. 

Proposed Sale of Transmission Lines by 

Subsidiary to an Unaffiliated Electric Utility 

December 28, 1978. 

Notice is hereby given that South¬ 
western Electric Power Company 
(SWEPCO”), P.O. Box 21106, Shreve¬ 
port. Louisiana 71156, an electric util¬ 
ity subsidiary of Central and South 
West Corporation (“CSW”), a regis¬ 
tered holding company, has filed a 
declaration and an amendment there¬ 
to with this Commission pursuant to 
the Public Utility Holding Company 
Act of 1935 (“Act M >, designating Sec¬ 
tion 12(d) of the Act and Rule 44 pro¬ 
mulgated thereunder as applicable to 
the proposed transaction. All interest¬ 
ed persons are referred to the declara¬ 
tion. which is summarized below, for a 
complete statement of the proposed 
transaction. 

SWEPCO is the owner of 21.9 miles 
of 34.5 kv transmission lines located in 
Benton and Carroll Counties, Arkan¬ 
sas (the -34.5 kv line-). SWEPCO had 
used the line to serve the Eureka 
Springs, Arkansas area, and three sub¬ 
stations of the Carroll Electric Coop¬ 
erative Corporation (“Carroll Coopera¬ 
tive-). 

SWEPCO has constructed 161 kv 
lines to service the Eureka Springs 
area. Therefore SWEPCO no longer 
has any need for the limited capacity 
34.5 kv line. 

Carroll Cooperative is an Arkansas 
Corporation organized under the “Ar¬ 
kansas Electric Cooperative Corpora¬ 


tion Act“ and is an electric utility with 
no affiliation to CSW or its subsidiar¬ 
ies and affiliates. Carroll Cooperative 
serves Benton, Boone and Carroll 
Counties, Arkansas. Because Carroll 
Cooperative wants to increase the ca¬ 
pacity of its Garfield substation, it has 
offered to purchase the 34.5 kv line for 
a purchase price of $120,000. This 
price was established by Carroll’s engi¬ 
neers as the present value of the line 
to Carroll. The current depreciated 
book value of the line is $154,200.15. 
However, SWEPCO states that since 
the line has no value to itself, and. in 
fact, would cost $109,500 for removal, 
of which $12,500 would be salvage 
value. SWEPCO believes that this 
offer is in its best interest. 

SWEPCO also believes such a sale 
would be beneficial to its customers, 
since the proceeds of such a sale will 
be used to secure a release of the 34.5 
kv line mortgage indenture, now' held 
on trust at the Continental Illinois Na¬ 
tional Bank and Trust Company of 
Chicago. 

The fees and expenses to be incurred 
in connection with the proposed trans¬ 
action is approximately $3,600, includ¬ 
ing $1,500 in legal fees. It is stated 
that no state commission, and no fed¬ 
eral commission, other than this Com¬ 
mission, has jurisdiction over the pro¬ 
posed transactibn. 

Notice is further given that any in¬ 
terested person may, not later than 
January 22, 1979, request in WTiting 
that a hearing be held on such matter, 
stating the nature of his interest, the 
reasons for such request, and the 
issues of fact or law raised by said dec¬ 
laration as amended w'hich he desires 
to controvert; or he may request that 
he be notified if the Commission 
should order a hearing thereon. Any 
such request should be addressedv Sec¬ 
retary, Securities and Exchange Com¬ 
mission, Washington, D.C. 20549. A 
copy of such request should be served 
personally or by mail upon the declar¬ 
ant at the above-stated address and 
proof of service (by affidavit or. in 
case of an attorney at law, by certifi¬ 
cate) should be filed with the request. 
At any time after said date, the decla¬ 
ration, as amended or as it may be fur¬ 
ther amended, may be permitted to 
become effective as provided in Rule 
23 of the General Rules and Regula¬ 
tions promulgated under the Act. or 
the Commission may grant exemption 
from such rules as provided in Rules 
20(a) and 100 thereof or take such 
other action as it may deem appropri¬ 
ate. Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 79-566 Filed 1-5-79; 8:45 am] 


[8025-01-M] 

SMALL BUSINESS ADMINISTRATION 

[License No. 05/05-5135] 

DEARBORN CAPITAL CORP. 

Issuance of License To Operate as o Small 
Business Investment Company 

On October 31, 1978, a notice was 
published in the Federal Register (43 
FR 50768), stating that Dearborn Cap¬ 
ital Corporation, located at The 
American Road, Dearborn, Michigan 
48121. had filed an application with 
the Small Business Adminsitration 
(SBA), pursuant to 13 CFR 107.102 
(1978); for a license to operate as a 
small business investment company 
under the provisions of Section 301(d) 
of the Small Business Investment Act 
of 1958, as amended. 

Interested parties w f ere given until 
the close of business November 15. 
1978, to submit their comments to 
SBA. No comments were received. 

Notice is hereby given that having 
considered the application and all 
other pertinent information. SBA 
issued License No. 05/05-5135 to Dear¬ 
born Capital Corporation, on Decem¬ 
ber 14, 1978, to operate as a small busi¬ 
ness investment company, pursuant to 
Section 301(d) of the Act. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Dated: January 2, 1979. 

Peter F. McNeish, 
Deputy Associate 
Administrator for Investment 

[FR Doc. 79-648 Filed 1-5-79: 8:45 am] 


[8025-01-M] 

[License No. 04/05-0011] 

VICKSBURG SBIC 

Notice is hereby given that Vicks¬ 
burg Small Business Investment Com¬ 
pany (Vicksburg), P.O. Box 852, 302 
First National Bank Building. Vicks¬ 
burg, Mississippi 39180. a Federal Li¬ 
censee under the Small Business In¬ 
vestment Act of 1958 (Act), as amend¬ 
ed. (15 U.S.C. 661 et seq.), has filed an 
application with the Small Business 
Administration pursuant to Section 
107.701 of the SBA’s Regulations gov¬ 
erning Small Business Investment 
Companies (SBICs). (13 CFR 107.701 
(1978)). for approval of change in con- 
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trol of the Licensee falling within the 
scope of the above Section. 

The proposed change of control is 
brought within the purview of Section 
107.701 since 603 (or 18 percent) 
shares of Vicksburg held by Mr. 
Edward H. Russell (502Vi shares) and 
Mrs. Edward H. Russell (100% shares), 
is being sold to the following group of 
persons acting in concert. 

Martha Ann May (wife of David L. 
May. who is the Secretary, Treasurer 
and a Director of Vicksburg) 201 
shares as Custodian for David John¬ 
ston May making a combined owner¬ 
ship of 525 shares or 15 percent of 
Vicksburg. 

Raymond B. May, 201 shares, 
making a combined ownership of 537 % 
shares or 12 percent of Vicksburg. 

Walter T. May. Director of Vicks¬ 
burg. 201 shares as Custodian for 
Sharon Y. May (151 shares) and David 
R. May (50 shares), making a com¬ 
bined ownership of 481 x h shares or 11 
percent owner of Vicksburg. 

The total shares of Vicksburg stock 
to be held by the May families will be 
1.544 shares or 45 percent of the out¬ 
standing shares. Since this constitutes 
the largest block of outstanding stock, 
the SB A considers this a transfer of 
control of Vicksburg. 

Notice is hereby given that any in¬ 
terested person may, not later than 
January 18, 1979 submit written com¬ 
ments on the proposed transaction to 
the Deputy Associate Administrator 
for Investment, Small Business Ad¬ 
ministration, 1441 "L" Street, N.W., 
Washington, D.C. 20416. 

A copy of this Notice shall be pub¬ 
lished in a newspaper of general circu¬ 
lation in the Vicksburg, Mississippi 
area. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business Invest¬ 
ment Companies) 

Dated: January 2, 1979. 

Peter P. McNeish, 
Deputy Associate 
Administrator for Investment 

[PR Doc. 79-649 Piled 1-5-79: 8:45 ami 


10025-01-M] 

[License No. 02/02-0267] 

15 BROAD STREET RESOURCES CORP. 

Surrender of License 

Notice is hereby given that, pursu¬ 
ant to Section 107.105 of the Small 
Business Administration's Rules and 
Regulations governing Small Business 
Investment Companies (CPR 107.105 
(1978)), 15 Broad Street. Resources 
Corporation (15 Broad Street) 15 
Broad Street. New York, New York 
10015. incorporated under the laws of 
the State of New York has surren¬ 


dered its license No. 02/02-0267 issued 
by the SB A on December 22. 1967. 

15 Broad Street has complied with 
all conditions set forth by SBA for sur¬ 
render of its license. Therefore, under 
the authority vested by the Small 
Business Investment Act of 1958, as 
amended, and pursuant to the above 
cited regulation, the license of 15 
Broad Street is hereby accepted and it 
is no longer licensed to operate as a 
small business investment company. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies). 

Dated: January 2, 1979. 

Peter F. McNeish, 
Deputy Associate 
Administrator for Investment. 

[PR Doc. 79-650 Filed 1-5-79: 8:45 am] 


[ 8025-01-M] 

[Declaration of Disaster Loan Area No. 

1555] 

ARIZONA 

Declaration of Disaster Loan Area 

As a result of the President’s major 
disaster declaration, I find that Gila, 
Graham, Greenlee, Maricopa, Navajo. 
Pima and adjacent counties within the 
State of Arizona, constitute a disaster 
area because of damage resulting from 
severe storms and flooding beginning 
about December 17, 1978. Applications 
will be processed under provisions of 
Pub. L. 94-305. Interest rate is 7% per¬ 
cent. Eligible persons, firms, and orga¬ 
nizations may file applications for 
loans for physical damage until the 
close of business on February 21. 1979, 
and for economic injury until the close 
of business on September 21, 1979, at: 
Small Business Administration, Dis¬ 
trict Office, 3030 North Central 
Avenue, Suite 1201, Phoenix, Arizona 
85012, or other locally announced loca¬ 
tions. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: January 2, 1979. 

A. Vernon Weaver, 
Administrator. 

[FR Doc. 79-651 Filed 1-5-79; 8:45 am] 


[ 8025-01-M] 

REGION III ADVISORY COUNCIL MEETING 
Public Moating 

The Small Business Administration 
Region III Baltimore Advisory Coun¬ 
cil, will hold a public meeting at 9:30 
a.m., until 4:30 p.m., Friday. January 
19. 1979, at the SBA Office. 630 
Oxford Building. 8600 La Salle Road, 


Towson, Maryland 21204, to discuss 
such matters as may be presented by 
members, staff of the Small Business 
Administration, or others present. 

For further information write or call 
L. C. Aaronson, Acting District Direc¬ 
tor, U.S. Small Business Administra¬ 
tion, 630 Oxford Building. 8600 La 
Salle Road. Towson, Maryland 21204. 
(301)922-2150. 

K. Drew. 

Deputy Advocate for 
Advisory Councils. 
fFR Doc. 79-553 Filed 1-5-79: 8:45 am] 


[ 8025-01-M] 

REGION VI ADVISORY COUNCIL EXECUTIVE 
BOARD MEETING 

Public Meeting 

The Small Business Administration 
Region VI Advisory Council, located in 
the geographical area of Dallas, Texas, 
w'ill hold a public meeting on Monday, 
January 22, 1979, from 1:00 p.m. to 
4:00 p.m., in the Quality Inn in the El 
Dorado Room, 2015 North Industrial. 
Dallas, Texas, to discuss such business 
as may be presented by members, staff 
of the Small Business Administration 
or others present. 

For further information, wnrite or 
call Alicia R. Chacon, Regional Direc¬ 
tor, U.S. Small Business Administra¬ 
tion, 1720 Regal Row, Dallas. Texas 
75235, 214-749-2706. 

K. Drew, 

Deputy Advocate for 
Advisory Councils. 

[FR Doc. 79-554 Filed 1-5-79; 8:45 am] 


[4910-59-M] 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Ac^minictration 

BIOMECHANICS ADVISORY COMMITTEE 
Public Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 5 U.S.C. App. I), notice is 
hereby given of a meeting of the Bio¬ 
mechanics Advisory Committee -to be 
held on January 23 and 24. 1979. in 
room 6200 of the DOT Headquarters 
Building, 400 Seventh Street SW.. 
Washington. D.C. 

The Biomechanics Advisory Com¬ 
mittee is composed of seven members; 
three from the Federal Government 
and four from the private sector. The 
members are: Dr. Kennerly H. Diggs, 
Director, Passenger Vehicle Research 
Office, National Highway Traffic 
Safety Administration. Dr. Diggs is 
the Chairman of the Committee. Mr. 
Philip R. Hertz, Attorney, National 
Highway Traffic Safety Administra- 
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tion; Mr. Ralph Hitchcock, Chief. 
Crashworthiness Division, National 
Highway Traffic Safety Administra¬ 
tor Dr. Thomas E. Morgan. Associ¬ 
ation of American Medical Colleges. 
Washington, D.C.; Professor Joseph 
Fletcher, Visiting Scholar. Biomedical 
Ethics. University of Virginia, Char¬ 
lottesville. Virginia; Dr. Daniel L. 
Weiss. Executive Secretary. Division 
of Medical Sciences, National Re¬ 
search Council, Washington, D.C.; and 
Dr. Chris J. Zarafonetis, Professor of 
Internal Medicine. University of 
Michigan Medical School, Ann Arbor. 
Michigan. These members have been 
appointed to serve for two years. 

The Committee will meet starting at 
9:00 a.m. on January 23 and 24 to con¬ 
duct an initial review of NHTSA’s pro¬ 
jects and procedures involving humans 
in research and development. 

Attendance is open to the interested 
public, but limited to the space availa¬ 
ble. With the approval of the Chair¬ 
man, members of the public may pres¬ 
ent oral statements at the meeting. 
Any member of the public may pres¬ 
ent a written statement to the Com¬ 
mittee at any time. 

This meeting is subject to the ap¬ 
proval of the appropriate DOT offi¬ 
cials. Additional information may be 
obtained from the NHTSA Executive 
Secretary, Room 5215, 400 Seventh 
Street SW., Washington, D.C. 20590. 
telephone 202-426-2872. 

Issued in Washington. D.C.. on Janu¬ 
ary 3, 1979. 

Wm. H. Marsh, 
Executi ve Secreta ry. 

(FR Doc. 79-631 Filed 1-5-79: 8:45 am] 


[4910-59-M] 

CALENDAR OF MEETINGS OPEN TO THE 
PUBLIC 

Below is a list of NHTSA-sponsored 
meetings which are planned for the 
next 2 years and in which public inter¬ 
est or participation is expected. The 
list, which will be revised and repub¬ 
lished periodically, is for planning in¬ 
formation. Meeting dates and places, 
particularly those scheduled for the 
second year, are subject to change. 

January 9-11, 1979 

NATIONAL HIGHWAY SAFETY ADVISORY 
COMMITTEE MEETING 

Washington. D.C. 

Purpose: Progress reports of the Commit¬ 
tee's task forces will be heard. Reports 
and recommendations for the Secretary. 
Department of Transportation may be 
prepared. 


NOTICES 

Coordinator Robert Doherty. Executive 
Secretariat (NOA-10). 202-426-2872. 

February 21. 1979 

NHTSA-INDUSTRY TECHNICAL MEETING 

Rackham Auditorium 
University of Michigan Campus 
Ann Arbor, Michigan 

Purpose: Written questions submitted to 
NHTSA from the public and industry on 
the agency’s safety, bumper, and consum¬ 
er information programs will be answered. 

Coordinator: William H. Marsh. Executive 
Secretariat (NOA-10). 202-426-2872. 

March 1979 

“WRECKER” WORKSHOP 

Washington. D.C. 

Purpose: Research results from validation 
and application of the WRECKER pro¬ 
gram used in analyzing vehicle side struc¬ 
tures will be presented. WRECKER Is a 
computer program to do finite element 
analysis of automobile structures under 
crash loadings. The word is a nickname, 
not an acronym. 

Coordinator: William T. Hollowell, Office of 
Research and Development (NRD-12), 
202-426-4862. 

Spring 1979 

EVALUATION OF FEASIBILITY OF A SINGLE BEAM 
HEADLIGHT SYSTEM: FINAL CONTRACTOR 
BRIEFING 

Trans Point Building 
Washington. D.C. 

Purpose: To report results of a research 
study designed to determine the param¬ 
eters of beam patterns for improved low 
beam headlamps. 

Coordinator: Michael Perel. Office of Re¬ 
search and Development (NRD-41). 202- 
755-8753. 

March-June 1979 

REGIONAL CHILD RESTRAINT WORKSHOPS 

(City Locations Below) 

Purpose: To assist interested organizations 
to inform parents of the importance of 
using restraint systems when their chil¬ 
dren are riding in automobiles. Ten meet¬ 
ings are scheduled as follows: March 22-23 
Atlanta; April 23-24 Philadelphia: April 
26-27 New York; May 3-4 Boston; May 14- 
15 Chicago: May 17-18 San Antonio: June 
4-5 Kansas City. Missouri: June 7-8 
Denver. June 21-22 Seattle: June 25-26 
San Francisco. 

Coordinator: W. Burleigh Seaver, Office of 
Traffic Safety Programs (NTS-14). 202- 
426-2180. 

April 1979 

SYMPOSIUM ON COMMERCIAL TRUCK EXPOSURE 

ESTIMATES 

Washington. D.C. 

Purpose: New and old techniques and meth- 
ologles used in estimating the type and 
quantity of travel of commercial trucks 
will be discussed by persons directly in¬ 
volved. Through the exchange of ideas 
and review of the state-of-the-art. a basis 
for a national cooperative program to 
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yield improved estimates is expected to 
emerge. 

Coordinator: Ezio Cerrelli, Office of Re¬ 
search and Development (NRD-31), 202- 
426-1503. 

May 1979 

PUBLIC HEARING ON THE PROPOSED LIGHT 
TRUCK AVERAGE FUEL ECONOMY STANDARD 
FOR MODEL YEARS 1982-1984 

Washington. D.C. 

Purpose: Public comments on the proposed 
fuel economy standard for light trucks 
and vans for model years 1982-1984 will be 
received. 

Coordinator: Frank Turpin. Office of Rule- 
making (NRM-21). 202-472-6902. 

June 5-8, 1979 

SEVENTH INTERNATIONAL TECHNICAL CONFER¬ 
ENCE ON EXPERIMENTAL SAFETY VEHICLES, 
PARIS. FRANCE 

Purpose: Technical Information on the de¬ 
velopment of experimental safety vehicles 
will be exchanged. Note: This meeting will 
be hosted by the French Government and 
French Automotive Industry. The United 
States is the lead country for the Interna¬ 
tional Program. By agreement with the 
U.S., the governments of France. Great 
Britain, West Germany. Italy. Sweden, 
and Japan develop experimental safety ve¬ 
hicles and related equipment and ex¬ 
change the resulting technical informa¬ 
tion. 

Coordinator: James C. Shively. Office of Re¬ 
search and Development (NRD-10), 202- 
426-1551. 

June 1979 

SYMPOSIUM ON RECONSTRUCTION OF VEHICLE 
DYNAMICS DURING CRASHES 

(Location to be announced) 

Purpose: To inform other Federal agencies, 
industry and private sector on what 
NHTSA Is doing in this field and to ex¬ 
change views and ideas on improving the 
state-of-the-art. 

Coordinator: Dr. Russell A. Smith. Office of 
Research and Development (NRD-32). 
202-426-4820. 

June 12-14, 1979 

NATIONAL HIGHWAY SAFETY ADVISORY 
COMMITTEE MEETING 

Washington. D.C. 

Purpose: Progress reports of the Commit¬ 
tee’s task forces will be heard. Reports 
and recommendations for the Secretary. 
Department of Transportation, may be 
prepared. 

Coordinator: Robert Doherty, Executive 
Secretariat (NOA-10). 202-426-2872. 

Fall 1979 

NATIONAL CONFERENCE ON CHILD RESTRAINT 
USAGE 

Washington. D.C. 

Purpose: Specialists in the field of highway 
safety and child development will meet to 
exchange Information on ways to increase 
the use of child restraints designed for 
motor vehicles. 

Coordinator: Elaine Weinstein. Office of 
Traffic Safety Programs (NTS-14), 202- 
426-2180. 
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November 1979 

INTERNATIONAL CONFERENCE ON AUTOMOTIVE 
FUEL ECONOMY RESEARCH 

Washington, DC.. (Sheraton-National 
Hotel, Arlington, Va.) 

Purpose: Automotive fuel economy research 
and technology will be exchanged. 
Coordinator: James C. Shively. Office of Re¬ 
search and Development (NRD-10), 202- 
426-1551. 

April 1980 

SYMPOSIUM ON VEHICLE AGGRESSIVITY AND 
COMPATIBILITY 

Washington, D.C. 

Purpose: Research on vehicle aggressivity 
and improved compatibility will be pre¬ 
sented. Techniques for testing compliance 
with vehicle compatibility requirements 
will be discussed. 

Coordinator: James R. Hackney. Office of 
Research and Development (NRD-12). 
202-426-4862. 

November 1980 

SYMPOSIUM ON MOTOR VEHICLE FUEL ECONOMY 
RESEARCH: CONTRACTORS' COORDINATION 

MEETINC 

Washington. D.C. 

Purpose: Progress reports on the contracts 
which have been funded through the 
Automotive Fuel Economy Research Pro¬ 
gram will be given. How individual tasks 
fit into the research and rulemaking pro¬ 
gram and the thrust of the Automotive 
Fuel Eonomy Research Program will be 
explained. 

Coordinator: Charles Gauthier, Office of 
Research and Development (NRD-13), 
202-426-2957. 

Persons desiring additional informa¬ 
tion on a particular meeting may write 
or phone the coordinator indicated 
above. 

Address for Meeting Coordinators: 
Office of Plans and Programs; Office 
of Rulemaking; the Executive Secre¬ 
tariat; and, the Office of Traffic 
Safety Programs are located at: 

National Highway Traffic Safety Adminis¬ 
tration 

DOT Headquarters Building 
400 Seventh Street. S.W. 

Washington, D.C. 20590 

Office of Research and Development 
is located at: 

National Highway Traffic Safety Adminis¬ 
tration 

Trans Point Building 
2100 Second Street. S.W. 

Washington, D.C. 20590 

Issued in Washington. D.C.. on Janu¬ 
ary 3. 1979. 

Wm H. Marsh, 
Executive Secretary. 
[FR Doc. 79-632 Filed 1-5-79; 8:45 am] 


[4910-59-M] 

[Docket No. 25; Notice 30) 

CONSUMER INFORMATION REGULATIONS 
Uniform Tire Quality Grading 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA). 

ACTION: Requst for Public Comment. 

SUMMARY: This notice request com¬ 
ment on a petition for rulemaking 
seeking amendment of the Uniform 
Tire Quality Grading (UTQG) Stand¬ 
ards to modify the design of tread 
labels used to convey tire grading in¬ 
formation to consumers. The petition, 
submitted by Armstrong Rubber Com¬ 
pany, contends that modification of la¬ 
beling requirements would aid tire 
manufactures in assuring that tires 
are labeled with the correct UTQG 
grades. Comments on the proposal will 
assist NHTSA in its disposition. 

DATES: Comments must be received 
on or before February 7, 1979. 

ADDRESSES: Comments should refer 
to the docket number and be submit¬ 
ted to: Room 5108, Nassif Building. 
400 Seventh Street, S.W., Washington, 
D.C. 20590. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. F. Cecil Brenner, Office of Auto¬ 
motive Ratings, National Highway 
Traffic Safety Administration, 400 
Seventh Street, S.W., Washington, 
D.C. 20590, 202-426-1740. 

SUPPLEMENTARY INFORMATION: 
The UTQG Standards (49 CFR 
575.104) establish a system for grading 
passenger car tires, other than snow 
tires or temporary use spare tires, in 
the areas of treadwear, traction, and 
temperature resistance, and for 
making this information available to 
consumers to aid in purchasing deci¬ 
sions. 

In addition to supplying UTQG in¬ 
formation to purchasers through 
sidewall molding (49 CFR 
575.104(d)(l)(i)(A)) and point of sale 
(49 CFR 575.104(d)(l)(ii) and (iii)) re¬ 
quirements, the regulation provides 
that the UTQG grades applicable to a 
particular replacement tire appear on 
a label attached to the tire tread, 
along with a discussion of the grades’ 
meaning (49 CFR 575.104(d)(l)(i)(B)). 
The wording and format of the re¬ 
quired label is set forth in Figure 2 of 
the regulation. 

The treadwear grade applicable to 
particular tire must be imprinted or 
indelibly stamped on the label adja¬ 
cent to the description of the tread¬ 
wear grade. The applicable traction 
and temperature grades must be in¬ 


delibly circled in a display of all possi¬ 
ble grades. 

A manufacturer may, if he chooses, 
place the required UTQG information 
on a label which also conveys standard 
tire identification information such as 
brand name and size. The applicable 
UTQG grades must, however, appear 
on the same label as the general 
UTQG explanatory information. 

On October 19. 1978. the Armstrong 
Rubber Company petitioned NHTSA 
to modify the requirements of Part 
575.104(d)(i)(B) to permit use of an al¬ 
ternative two-part format for tread la¬ 
beling. A subsequent request for inter¬ 
pretation form Atlas Supply Company 
similarly pointed out the perceived 
utility of a two-part labeling format. 
Although the Armstrong submission 
did not meet all the requirements for a 
rulemaking petition to NHTSA, as 
specified in the applicable regulations 
(49 CFR 552.4), NHTSA has decided to 
treat the proposal as a petition for 
rulemaking. 

Armstrong and Atlas argued that 
the amount of information required in 
Figure 2 of the regulation, and the in¬ 
herent, practical limitations on the 
length of tire tread labels make it dif¬ 
ficult to include standard tire identifi¬ 
cation information on the same label 
with the required UTQG explanatory 
information. Conversely, they suggest¬ 
ed. placing the applicable UTQG 
grades on a separate label from the 
standard tire identification informa¬ 
tion creates the possibility that misla¬ 
beling of UTQG grades may occur. 

To resolve this difficulty, both Arm¬ 
strong and Atlas proposed including 
the applicable UTQG grades on a 
standard tire identification label 
which identifies the tire by brand 
name, type and size, and also contains 
mounting and inflation instructions. 
The general explanatory information 
set forth in Figure 2 of the regulation 
would be furnished on a separate adja¬ 
cent label. In the Armstrong proposal, 
the text of the explanatory label 
would be oriented along the tread cir¬ 
cumference instead of across it. Arm¬ 
strong’s peitition also suggested mark¬ 
ing traction and temperature resis¬ 
tance grades by printing only the 
grades applicable to the particular tire 
on the standard tire identification 
label, rather than circling the applica¬ 
ble grades in a display of all possible 
grades. 

In order to assist NHTSA in re¬ 
sponding to Armstrong’s petition, the 
agency invites public comment on the 
efficacy of a two-part tread label as a 
means of conveying UTQG informa¬ 
tion. NHTSA is especially interested in 
obtaining information relating to the 
following questions: 

1. Would use of a two-part tread 
label in fact reduce the possibility that 


FEDERAL REGISTER, VOL 44, NO. 5— MONDAY, JANUARY 8, 1979 






NOTICES 


1815 


tires may be inadvertantly labeled 
with incorrect UTQG grades? 

2. Would a change in the tread label¬ 
ing format subsequent to the March 1, 
1979 effective date of the standard for 
bias-ply tires lead to consume confu¬ 
sion in attempting to ascertain appli¬ 
cable tire grades? 

3. If NHTSA decides to permit use of 
a two-part label, should manufacturers 
be allowed the option of placing the 
applicable UTQG grades and the gen¬ 
eral explanatory information on the 
same label? 

4. Should NHTSA specify a maxi¬ 
mum distance (e.g., Mi-inch) by which 
the applicable grades and the general 
explanatory information may be sepa¬ 
rated? If some separation of the appli¬ 
cable grades from the general explana¬ 
tory material were permitted by 
NHTSA, should a statement adjacent 
to the grades be required, referring 
the reader to the explanatory infor¬ 
mation? 

5. Would orientation of the tread 
label text along the tread circumfer¬ 
ence, as proposed by Armstrong, make 
access to the information provided 
more difficult, since tires are typically 
displayed standing upright in racks? 

6. Does circling of traction and tem¬ 
perature grades in a display of all pos¬ 
sible grades (as is presently required) 
more forcefully call the purchaser’s 
attention to the relative quality of the 
tire than printing only the grades ap¬ 
plicable to the specific tire on the 
label? 

In an unrelated matter, interested 
parties should note an inadvertant 
error in NHTSA’s Federal Register 
notice published July 17, 1978 (43 FR 
30542), announcing effective dates for 
the UTQG regulation. In that notice, 
the first sentence of the third section 
of Figure 2, following the heading 
•TEMPERATURE A B C”. should cor¬ 
rectly have read: 

"The temperature grades are A (the high¬ 
est), B. and C, representing the tire’s resis¬ 
tance to the generation of heat and its abili¬ 
ty to dissipate heat when tested under con¬ 
trolled conditions on a specified indoor labo¬ 
ratory test wheel.” 

NHTSA intends to correct this error 
through a future amendment in the 
Federal Register. 

Interested persons are invited to 
submit comments on the Armstrong 
and Atlas proposals and on NHTSA’s 
questions concerning the proposals. It 
is requested but not required that 10 
copies be submitted. 

All comments must be limited not to 
exceed 15 pages in length. Necessary 
attachments may be appended to 
these submissions without regard to 
the 15 page limit. This limitation is in¬ 
tended to encourage commenters to 
detail their primary arguments in a 
succinct and concise fashion. 


In the case of comments that con¬ 
tain materials for which confidential 
treatment is requested, those materi¬ 
als should be deleted from the copies 
submitted to the docket. A copy of the 
complete comments should be submit¬ 
ted to the Office of Chief Counsel at 
the above address, with an indication 
of which portions of th comments are 
the subject of the request for confi¬ 
dentiality. 

In order to allow NHTSA to grant or 
deny Armstrong’s request within the 
120-day period for responding to rule- 
making petitions prescribed by 49 CFR 
552.8, the comment period for this 
notice is limited to 30 days. 

All comments received before the 
close of business on the comment clos¬ 
ing date indicated above will be consid¬ 
ered, and will be available for exami¬ 
nation in the docket at the above ad¬ 
dress both before and after that date. 
To the extent possible, comments filed 
after the closing date will also be cond- 
sidered. However, action on the peti¬ 
tion may proceed at any time after 
that date, and comments received 
after the closing date and too late for 
consideration in regard to the action 
will be treated as suggestions for 
future rulemaking. The NHTSA will 
continue to file relevant material as it 
becomes available to the docket after 
the closing date, and it is recommend¬ 
ed that interested persons continue to 
examine the docket for new f material. 

The principal authors of this propos¬ 
al are Dr. F. Cecil Brenner of the 
Office of Automotive Ratings and Ri- 
chare Hipolit of the Office of Chief 
Counsel. 

(Sec. 103, 112, 119. 201, 203; Pub. L. 89-563, 
80 Stat. 718 (15 U.S.C. 1392. 1401, 1407, 
1421, 1423); delegations of authority at 49 
CFR 1.50 and 501.8). 

Issued on: January 2. 1979. 

Michael M. Finkelstein, 
Associate Administrator 
for Rulemaking. 

CFR Doc. 79-481 Filed 1-5-79: 8:45 am] 

[4910-59-M] 

NATIONAL HIGHWAY SAFETY ADVISORY 
COMMITTEE 

Charter Renewal 

On January 5, 1979, the renewal 
charter for the National Highway 
Safety Advisory Committee was filed 
with the Senate Committee on Com¬ 
merce. Science and Transportation; 
the Senate Committee on Environ¬ 
ment and Public Works; the House 
Committee on Interstate and Foreign 
Affairs; and with the Library of Con¬ 
gress. This charter is valid for a two 
year period, ending January 5. 1981. 

The National Highway Safety Advi¬ 
sory Committee advises, consults with 


and makes recommendations to the 
Secretary of Transportation on mat¬ 
ters relating to the activities and func¬ 
tions of the Department in the field of 
highway safety. 

A copy of the charter is available 
from the Advisory Groups Staff, Ex¬ 
ecutive Secretariat, NHTSA, 400 Sev¬ 
enth Street, SW.. Washington, D.C. 
20590, telephone 202-426-2872. 

Issued in Washington, D.C. on Janu¬ 
ary 2, 1979. 

Wm. H. Marsh, 
Executive Secretary. 

CFR Doc. 79-460 Filed 1-5-79; 8:45 am] 


[4810r22-M] 

DEPARTMENT OF THE TREASURY 

Customs Service 

BICYCLE TIRES AND TUBES FROM THE 
REPUBLIC OF CHINA 

Final Countervailing Duty Determination 

AGENCY: United States Customs 
Service, Treasury Department. 

ACTION: Final Countervailing Duty 
Determination. 

SUMMARY: This notice is to advise 
the public that a countervailing duty 
investigation has resulted in a final de¬ 
termination that the Government of 
the Republic of China (Taiw r an) has 
not given benefits which are consid¬ 
ered to be bounties or grants on the 
manufacture, production or exporta¬ 
tion of bicycle tires and tubes. 

EFFECTIVE DATE: January 8. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Leon McNeill, Operations Officer. 
U.S. Customs Service. Office of Op¬ 
erations, Duty Assessment Division, 
Technical Branch, 1301 Constitution 
Avenue, NW, Washington. D.C. 
20229, telephone (202) 566-5492. 

SUPPLEMENTARY INFORMATION: 
On July 28, 1978, a “Preliminary 
Countervailing Duty Determination'* 
w r as published in the Federal Register 
<43 FR 32912). The notice stated that 
it had been determined preliminarily 
that benefits had been bestowed by 
the Government of the Republic of 
China on the manufacture, production 
or exportation of bicycles tires and 
tubes which constitute bounties or 
grants within the meaning of section 
303 of the Tariff Act of 1920, as 
amended (19 U.S.C. 1303) referred to 
in this notice as “the Act**). 

For the purposes of this notice the 
term “bicycle tires and tubes** means 
pneumatic bicycle tires and tubes, of 
rubber or plastics, whether such tires 
and tubes are sold together as units or 
separately. Bicycle tires and tubes are 
covered under Items 772.48 and 772.57, 
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respectively, of the Tariff Schedules 
of the United States (TSUS). 

Preliminarily, four programs of the 
Government of the Republic of China 
(Taiwan) were determined to consti¬ 
tute bounties or grants as they related 
to bicycle tires and tubes. That deter¬ 
mination was based upon incomplete 
or non-existent information. Since 
that determination, further informa¬ 
tion has been developed with respect 
to each of the four programs, which is 
set forth below: 

1. Income Tax Ceiling . Under the 
Statute for the Encouragement of In¬ 
vestment, firms whose establishment 
or expansion was approved before De¬ 
cember 31. 1973, qualify for a tax ceil¬ 
ing equivalent to 25 percent of the 
firms taxable income. The usual tax 
rate is 35 percent of taxable income. 
Five of the 11 Taiwanese producers of 
bicycle tires and tubes benefited from 
this program. The weighted-average 
benefit for all producers was 0.27 per¬ 
cent ad valorem. 

2. Preferential Export Financing. 
Several firms exporting bicycle tires 
and tubes received advantageous loan 
rates, in connection with an export 
loan program, for the purchase of raw 
materials. The preferential loan rate is 

6.5 percent (per annum) for a term not 
to exceed six months. The regular 
commercial loan rate varies between 

10.5 to 10.75 percent for loans for simi¬ 
lar terms. No firm received a benefit 
greater than 0.03 percent ad valorem 
and the weighted-average benefit for 
all manufacturers/exporters was only 
0.005 percent. 

3. Deferred Payment of Duties on Im¬ 
ported Machinery and Equipment 
The bicycle tire and tube industry 
qualified for installment payment of 
customs duties on imported machinery 
and equipment. Because this practice 
represents the interest-free use of 
money, it is conceptually a bounty or 
grant. Information received since the 
preliminary decision shows that only 
one firm received benefits under this 
program. However, that benefit 
amounted to only 0.002 percent ad va¬ 
lorem. 

4. Government Assumption of Qual¬ 
ity Control Expenses. Petitioner pro¬ 
vided information which showed the 
possibility that the Taiwanese Govern¬ 
ment assumes all or a part of the cost 
of production quality control meas¬ 
ures, If the Government actually as¬ 
sumes the costs of meeting quality 
control standards, that service could 
be viewed as conferring a bounty or 
grant. However, information submit¬ 
ted by the Government of Taiwan 
since the preliminary determination 
indicates that all quality control is 
performed and paid for by the individ¬ 
ual manufacturers. Therefore, no 
bounty or grant has been bestowed 
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with respect to quality control ex¬ 
penses. 

The aggregate weighted-average 
benefit received by the industry 
during the period investigated was 0.28 
percent ad valorem , with no single 
firm receiving more than 0.44 percent. 
The weighted-average benefit received 
by the industry is considered de mini¬ 
mis. The aggregate benefit of 0.44 per¬ 
cent received by the one firm. Nan 
Kang, is also regarded as de minimis 
in light of the fact that Nan Kang ac¬ 
counts for only six percent of Taiwan’s 
total exports, and only 10 percent of 
the country’s exports to the United 
States. 

The preliminary determination indi¬ 
cated that several practices alleged 
either do not on their face constitute 
bounties or grants or were not utilized 
by, or not available to, manufacturers/ 
exporters of bicycle tires and tubes. 
With respect to one of the programs 
determined not to have been utilized 
by the industry, namely, preferential 
railway freight rates, it was conceded 
no reduction in railway freight rates, 
was granted to bicycle tires and tubes 
for export. Subsequent information 
submitted by the Government showed 
that not only is no subsidy provided 
for the operation of railroads, but, 
more importantly, no firms used the 
railroads in transporting bicycle tires 
and tubes for export during the period 
investigated. 

Further, the preliminary determina¬ 
tion, cited above, inadvertently omit¬ 
ted item "8” under the category of 
programs determined conceptually to 
constitute bounties or grants but 
which were not utilized by or were not 
available to, manufacturers or export¬ 
ers of bicycle tires and tubes. That 
item was ‘Training programs.” Infor¬ 
mation submitted by the Government 
indicated that none of the firms re¬ 
ceived any financial or other benefits 
from the Government in connection 
with training programs. 

On the basis of information supplied 
subsequent to the preliminary deter¬ 
mination, it is hereby determined that 
benefits have been paid by the Gov¬ 
ernment of the Republic of China on 
the manufacture/exportation of bicy¬ 
cle tires and tubes, but that the bene¬ 
fits involve an aggregate amount con¬ 
sidered to be de minimis in size, and 
that therefore no bounty or grant is 
being paid or bestowed, directly or in¬ 
directly. within the meaning of section 
303, Tariff Act of 1930, as amended (19 
U.S.C. 1303) upon the manufacture, 
production or exportation of bicycle 
tires and tubes from the Republic of 
China. 

This notice is published pursuant to 
section 303, Tariff Act of 1930, as 
amended (19 U.S.C. 1303). 

Pursuant to Reorganization Plan No. 
26 of 1950 and Treasury Department 


Order 190 (Revision 15). March 16, 
1978, the provisions of Treasury De¬ 
partment Order No. 165, Revised No¬ 
vember 2, 1954, and § 159.47 of the 
Customs Regulations (19 CFR 159.47), 
insofar as they pertain to the issuance 
of a final countervailing duty determi¬ 
nation by the Commissioner of Cus¬ 
toms. are hereby waived. 

Robert H. Mundheim. 

General Counsel 
of the Treasury. 

December 19, 1978. 

[FR Doc. 79-630 Filed 1-5-79; 8:45 am] 


[8320-01-M] 

VETERANS ADMINISTRATION 

CENTRAL OFFICE EDUCATION AND TRAINING 
REVIEW PANEL 

Renewal 

This is to give notice in accordance 
with the Federal Advisory Committee 
Act (Pub. L. 92-463) of October 6, 
1972, that the Central Office Educa¬ 
tion and Training Review Panel has 
been renewed by the Administrator of 
Veterans Affairs for a two-year period 
beginning December 31. 1978 through 
December 31, 1980. 

Dated: January 2, 1979. 

By direction of the Administrator. 

Rufus H. Wilson. 

Deputy Administrator. 

[FR Doc. 79-628 Filed 1-5-79; 8:45 am] 


[7035-01-M] 

INTERSTATE COMMERCE 
COMMISSION 

FOURTH SECTION APPLICATIONS FOR RELIEF 

January 2, 1979. 

These applications for long-and- 
short-haul or aggregate-of-interme- 
diates relief have been filed with the 
I.C.C. 

Protests are due at the I.C.C. on or 
before January 23, 1979. 

Long-and-Short-Haul 

FSA No. 43649, Trans-Continental 
Freight Bureau. Agent’s No. 531, 
rates on iron or steel articles, from 
Minnequa. Colo., to stations in 
Idaho. Oregon and Washington. 
Rates to be published in its Tariff 1, 
ICC 1967. Grounds for relief—motor 
carrier competition. 

Aggregate-of-Intermediates 

FSA No. 43648. Transcontinental 
Freight Bureau. Agent’s No. 530, 
rates on iron or steel articles, from 
Minnequa. Colo., to stations in 
Idaho, Oregon and Washington. 
Rates to be published in its Tariff 1. 
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ICC 1967. Grounds for relief—main¬ 
tenance of depressed rates published 
to meet motor carrier competition 
without use of such rates as factors 
in constructing combination rates. 

By the Commission. 

H. G. Homme, Jr., 
Secretary. 

(FR Doc. 79-644 Piled 1-5-79; 8:45 am] 


[7035-01-M] 

FOURTH SECTION APPLICATION FOR RELIEF 

January 3,1979. 

This application for long-and-short- 
haul relief has been filed with the 
I.C.C. 

Protests are due at the I.C.C. within 
15 days from the date of publication of 
this notice. 

FSA No. 43651. Southwestern 
Freight Bureau, Agent’s No. B-792, 
rates on coke, coke breeze, coke dust, 
and coke screenings from Painsville, 
Ohio to stations in Southwestern Ter¬ 
ritory, in supplement 49 to its Tariff 
36-V, ICC 5169. effective January 29, 
1979. Grounds for relief—market com¬ 
petition, short-line distance formula 
and grouping. 

By the Commission. 

H. G. Homme, Jr., 
Secretary. 

[FR Doc. 79-646 Filed 1-5-79; 8:45 am] 


[7035-01-M] 

[Rule 19. Ex Parle 241; 54th Rev. 

Exemption No. 90] 

EXEMPTION UNDER PROVISION OF 
MANDATORY CAR SERVICE RULE 

It appearing . That certain of the 
railroads named below own numerous 
50-ft. plain boxcars; that under pres¬ 
ent conditions, there are substantial 
surpluses of these cars on their lines; 
that return of these cars to the owners 
would result in their being stored idle; 
that such cars can be used by other 
carriers for transporting traffic of¬ 
fered for shipments to points remote 
from the car owners; and that compli¬ 
ance with Car Service Rules 1 and 2 
prevents such use of these cars, result¬ 
ing in unnecessary loss of utilization 
of such cars. 

It is ordered. That pursuant to the 
authority vested in me by Car Service 
Rule 19. 50-ft. plain boxcars described 
in the Official Railway Equipment 
Register, I.C.C.-R.E.R. No. 409, issued 
by W. J. Trezise, or successive issues 
thereof, as having mechanical designa¬ 
tion “XM”, and bearing reporting 
marks assigned to the railroads named 
below, shall be exempt from provisions 
of Car Service Rules 1, 2(a), and 2(b). 

Abardeen and Rock fish Railroad Company 


Reporting Marks: AR 

•The Areata and Mad River Railroad Com¬ 
pany 

Reporting Marks: AMR 
Atlanta Sc Saint Andrews Bay Railway Com¬ 
pany 

Reporting Marks: ASAB 
Camino, Placerville Sc Lake Tahoe Railroad 
Company 

Reporting Marks: CPLT 
City of Prineville 

Reporting Marks: COP 
The Clarendon and Pittsford Railroad Com¬ 
pany 

Reporting Marks: CLP 
Duluth. Missabe and Iron Range Railroad 
Company 

Reporting Marks: DMIR 
East Camden Sc Highland Railroad Compa¬ 
ny 

Reporting Marks: EACH 
Genessee and Wyoming Railroad Company 
Reporting Marks: GNWR 
Greenville and Northern Railway Company 
Reporting Marks: GRN 
Lake Superior Sc Ishpeming Railroad Com¬ 
pany 

Reporting Marks: LSI 
Lenawee County Railroad Company, Inc. 

Reporting Marks: LCRC 
Louisiana Midland Railway Company 
Reporting Marks: LOAM 
Louisville and Wadley Railway Company 
Reporting Marks: LW 

Louisville. New Albany Sc Corydon Railroad 
Company 

Reporting Marks: LNAC 
Manufacturers Railway Company 
Reporting Marks: MRS 
Middletown and New Jersey Railway Com¬ 
pany. Inc. 

Reporting Marks: MNJ 
Missouri-Kansas-Texas Railroad Company 
Reporting Marks: BKTY-MKT 
New Orleans Public Belt Railroad 
Reporting Marks: NOPB 
Oregon Sc Northwestern Railroad Co. 

Reporting Marks: ONW 
Oregon. Pacific and Eastern Railway Com¬ 
pany 

Reporting Marks: OPE 
Pearl River Valley Railroad Company 
Reporting Marks: PRV 
Peninsula Terminal Company 
Reporting Marks: PT 
Providence And Worcester Company 
Reporting Marks: PW 
Raritan River Railroad Company 
Reporting Marks: RR 
Sacramento Northern Railway 
Reporting Marks: SN 
St. Lawrence Railroad 

Reporting Marks: NSL 
Sierra Railroad Company 

Reporting Marks: SERA 
Terminal Railway. Alabama State Docks 
Reporting Marks: TASD 
The Texas Mexican Railway Company 
Reporting Marks: TM 
Tidewater Southern Railway Company 
Reporting Marks: TS 

Toledo, Peoria Sc Western Railroad Compa¬ 
ny 

Reporting Marks: TPW 
Vermont Railway. Inc. 

Reporting Marks: VTR 
WCTU Railway Company 

Reporting Marks: WCTR 
Youngstown Sc Southern Railway Company 
Reporting Marks: YS 
Yreka Western Railroad Company 


•Addition. 


Reporting Marks: YW 

Effective December 15. 1978, and con¬ 
tinuing in effect until further order of 
this Commission. 

Issued at Washington, D.C.. Decem¬ 
ber 13. 1978. 

Interstate Commerce 
Commission, 

Joel E. Burns, 

Agent 

(FR Doc. 79-647 Filed 1-5-79: 8:45 am] 


[7035-01-M] 

(Notice No. 240] 

MOTOR CARRIER TEMPORARY AUTHORITY 
APPLICATIONS 

December 28. 1978. 

The following are notices of filing of 
applications for temporary authority 
under Section 210a(a) of the Inter¬ 
state Commerce Act provided for 
under the provisions of 49 CFR 1131.3. 
These rules provide that an original 
and six (6) copies of protests to an ap¬ 
plication may be filed with the field 
official named in the Federal Regis¬ 
ter publication no later than the I5th 
calendar day after the date the notice 
of the filing of the application is pub¬ 
lished in the Federal Register. One 
copy of the protest must be served on 
the applicant, or its authorized repre¬ 
sentative. if any. and the protestant 
must certify that such service has 
been made. The protest must identify 
the operating authority upon which it 
is predicated, specifying the "MC” 
docket and “Sub” number and quoting 
the particular portion of authority 
upon which it relies. Also, the protes¬ 
tant shall specify the service it can 
and will provide and the amount and 
type of equipment it will make availa¬ 
ble for use in connection with the serv¬ 
ice contemplated by the TA applica¬ 
tion. The weight accorded a protest 
shall be governed by the completeness 
and pertinence of the protestant’s in¬ 
formation. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment re¬ 
sulting from approval of its applica¬ 
tion. 

A copy of the application is on file, 
and can be examined at the Office of 
the Secretary, Interstate Commerce 
Commission, Washington, D.C.. and 
also in the ICC Field Office to which 
protests are to be transmitted. 

Note.— All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted. 

Motor Carriers or Property 

MC 531 (Sub-367TA), filed Novem¬ 
ber 20. 1978. Applicant: YOUNGER 
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BROTHERS. INC., 4904 Griggs Road, 
Houston. TX 77021. Representative: 
Wray E. Hughes (same as above). Alco¬ 
holic Liquors , in bulk, in tank vehicles, 
from the U.S. Mexican Border at 
Laredo, TX to Detroit. MI and Scobey- 
ville, NJ. for 180 days. An underlying 
ETA seeks 90 days authority. SUP¬ 
PORTING SHIPPER(S): Hiram 

Walker & Sons, P.O. Box 479, Peoria. 
IL 61651. SEND PROTESTS TO: John 
F. Mensing, ICC. 8610 Federal Build¬ 
ing, 515 Rusk Avenue. Houston, TX 
77002. 

MC 1977 (Sub-31TA), filed Novem¬ 
ber 17, 1978. Applicant: NORTHWEST 
TRANSPORT SERVICE, INC., 5231 
Monroe Street. Denver, CO 80216. 
Representative: Leslie R. Kehl, 1660 
Lincoln Street, Suite 1600, Denver, CO 
80264. General commodities (except 
household goods, commodities in bulk, 
and commodities, which because of 
size or weight, require special handling 
or the use of special equipment), (1) 
Between Salt Lake City. UT. and 
Idaho Falls, ID. serving the intermedi¬ 
ate points of Blackfoot, ID. Pocatello, 
ID, and all intermediate points be¬ 
tween Salt Lake City and Brigham 
City, UT, including Brigham City, 
from Salt Lake City over Highway I- 
15 to Idaho Falls and return, (2) be¬ 
tween Salt Lake City, UT, and Boise, 
ID, serving all intermediate points be¬ 
tween Salt Lake City and Brigham 
City, including Brigham City, from 
Sa.lt Lake City over Highway 1-15 to 
Junction Highway 1-80 north, then 
over Highway 1-80 north to Boise and 
return, (3) between Boise. ID. and Po¬ 
catello, ID, serving no intermediate 
points and serving Pocatello for 
joinder only, from Pocatello over 
Highway 1-15 west to Junction 1-80 
north, then over 1-80 north to Boise 
and return, (4) serving points within a 
50 mile radius of Salt Lake City. UT, 
(excluding points on Highway 1-15 be¬ 
tween Salt Lake City and Brigham 
City. UT, including Brigham City) as 
off-route points in connection with the 
carrier's authorized routes to and from 
Salt Lake City. Tacking and interlin¬ 
ing sought at Boise. Pocatello and 
Idaho Falls, ID, and Salt Lake City, 
UT. for 180 days. SEND PROTESTS 
TO: Roger Buchanan. I.C.C.. 492 U.S. 
Customs House, Denver, CO 80202. 

MC 25798 (Sub-343TA), filed Novem¬ 
ber 20. 1978. Applicant: CLAY 

HYDER TRUCKING LINES. INC., 
Post Office Box 1186, Auburndale, FL 
33823. Representative: Tony G. Rus¬ 
sell (same as above). Meat, meat prod¬ 
ucts, meat by-products and articles 
distributed by meat packinghouses os 
described in Sections A and C of Ap¬ 
pendix I to the report in Descriptions 
in Motor Carrier Certificates, 61 
M.C.C. 209 and 766 (except hides and 
commodities in bulk), from the facili¬ 


ties of John Morrell & Co., at Mont¬ 
gomery, AL to points in the United 
States in and east of TX. OK. KS, NE, 
SD, and ND (except AL), for 180 days. 
There is no environmental impact in¬ 
volved in this application. An underly¬ 
ing ETA seeks 90 days authority. SUP¬ 
PORTING SHIPPER(S): John Mor¬ 
rell & Co., 208 S. LaSalle Street. Chi¬ 
cago. IL 60604. SEND PROTESTS TO: 
Donna M. Jones, ICC. Monterey Build¬ 
ing. Suite 101, 8410 NW. 53rd Terrace, 
Miami, FL 33166. 

MC 59367 (Sub-132TA), filed Novem¬ 
ber 20, 1978. Applicant: DECKER 
TRUCK LINE. INC., P.O. Box 915, 
Fort Dodge, IA 50501. Representative: 
William L. Fairbank, 1980 Financial 
Center, Des Moines, LA 50309. Meat, 
meat products, meat by-products and 
articles distributed by meat packingh¬ 
ouses as described in Sections A and C 
of Appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates, 61 
M.C.C. 209 and 766 (except hides and 
commodities in bulk) from the facili¬ 
ties utilized by John Morrell & Co., at 
Estherville and Sioux City. IA and 
Worthington, MN. to points in CA, for 
180 days. An underlying ETA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): John Morrell & Co.. 208 
S. LaSalle Street, Chicago, IL 60604. 
SEND PROTESTS TO: Herbert W. 
Allen, ICC. 518 Federal Building. Des 
Moines, IA 50309. 

MC 61825 (Sub-86TA), filed October 
24, 1978, and published in the Federal 
Register issue of December 1, 1978, 
and republished as corrected this 
issue. Applicant: ROY STONE 
TRANSFER CORP., V. C. Drive. P.O. 
Box 385, Collinsville. VA 24078. Repre¬ 
sentative: John D. Stone (same as 
above). Glass, from Ottawa, IL to 
points in the states of AL, CT. DE, 
DC, FL, GA, MD, MA. NC, PA, RI, SC, 
VA, WV, NJ, NY and OH. for 180 days. 
SUPPORTING SHIPPER(S): Libbey- 
Owens-Ford Company. 811 Madison 
Avenue. Toledo, OH 43635. SEND 
PROTESTS TO: Paul D. Collins, ICC. 
Room 10-502 Federal Building, 400 N. 
8th Street. Richmond, VA 23240. The 
purpose of this republication is to add 
the District of Columbia (DC) as a des¬ 
tination point. 

MC 63417 (Sub-181TA). filed Novem¬ 
ber 17, 1978. Applicant: BLUE RIDGE 
TRANSFER CO., INC.. P.O. Box 
13447. Roanoke, VA 24034. Repre¬ 
sentative: William E. Bain (same as 
above). Grain handling equipment 
(except commodities the transporta¬ 
tion of which because of size or weight 
requires special equipment), from 
Salina, KS to points in the United 
States in and east of WI. IL, MO, OK 
and TX, for 180 days. SUPPORTING 
SHIPPER(S): Wyatt Mfg.. Co., Inc.. 
P.O. Box 1227, Salina, KS 67401. 
SEND PROTESTS TO: Paul D. Col¬ 


lins, Room 10-502 Federal Building. 
400 North 8th Street. Richmond, VA 
23240. 

MC 64808 (Sub-37TA), filed Novem¬ 
ber 17, 1978. Applicant: W. S. 

THOMAS TRANSFER. INC.. 1854 
Morgantown Avenue, Fairmont, WV 
26554. Representative: Henry M. Wick. 
Jr.. 2310 Grant Building, Pittsburgh. 
PA 15219. Malt beverages, from the 
facilities of G. Heileman Brewing 
Company, Inc., at Newport, KY and to 
points in MD. PA and WV, for 180 
days. An underlying ETA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): G. Heileman Brewing 
Company, Inc., 925 S. Third Street, 
LaCrosse, WI 54601. SEND PRO¬ 
TESTS TO: J. A. Niggemyer, ICC, 416 
Old Post Office Building. Wheeling, 
WV 26003. 

MC 72423 (Sub-6TA), filed Novem¬ 
ber 24. 1978. Applicant: PLATTE 

VALLEY FREIGHTWAYS, INC., Ill 
East Chestnut St., Sterling. CO 80751. 
Representative: Raymond M. Kelley, 
450 Capitol Life Center. Denver. CO 
80203. General commodities (except 
Classes A and B explosives, household 
goods as defined by the Commission , 
commodities in bulk and those requir¬ 
ing special equipment), between 
Denver, CO and North Platte, NE, 
from Denver, CO over U.S. Hwy 6 and 
Interstate Hwy 76 to Sterling, CO and 
over U.S. Hwy 138. U.S. Hwy 30, Inter¬ 
state Hwy. 76 and Interstate Hwy 80 
from Sterling, CO to North Platte. NE 
and return over the same route serv¬ 
ing all intermediate points from and 
including Fort Morgan. CO to and in¬ 
cluding North Platte, NE, for 180 days. 
SEND PROTESTS TO: Roger L. Bu¬ 
chanan, I.C.C., 492 Customs House. 
721 19th St.. Denver, CO 80202. 

MC 78728 (Sub-3TA), filed Novem¬ 
ber 17, 1978. Applicant: EVERETT 
EXPRESS, INC., P.O. Box 428, Tar- 
boro, NC 27886. Representative: James 
D. Dorn, 3201 S. Military Highway. 
P.O. Box 6274. Chesapeake, VA 23323. 
Building materials, between More- 
head City, NC and all points and 
places located in the state of VA. for 
180 days. SUPPORTING 

SHIPPER(S): Trumbull Asphalt, P.O. 
Box 37. Morehead City. NC 28557. 
SEND PROTESTS TO: Archie W. An¬ 
drews, I.C.C., P.O. Box 26896, Raleigh. 
NC 27611. 

MC 95920 (Sub-49TA), filed Novem¬ 
ber 17, 1978. Applicant: SANTRY 

TRUCKING CO.. 11552 S.W.. Pacific 
Highway. Portland, OR 97211. Repre¬ 
sentative: George R. LaBissoniere, 
1100 Norton Building, Seattle. WA 
98104. Authority sought to operate as 
a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Plastic moulding compound and 
transformers, from Waukesha. WI to 
points in CA, under a continuing con- 


FEDERAL REGISTER, VOL. 44, NO. 5—MONDAY, JANUARY 8, 1979 






NOTICES 


1819 


tract or contracts with RTE Corpora¬ 
tion. for 180 days. SUPPORTING 
SHIPPER(S): RTE Corporation. 1900 
East North Street, Waukesha, WI 
53186. SEND PROTESTS TO: A. E. 
Odoms, ICC, 114 Pioneer Courthouse, 
555 S. W. Yamhill Street, Portland. 
OR 97204. 

MC 101563 (Sub-ITA), filed Novem¬ 
ber 28, 1978. Applicant: DOM, 

FRANK, AND GREGORY CATRAM- 
BONE, d.b.a. C & S CARTAGE. 7611 
Lincoln, Summit, IL 60501. Repre¬ 
sentative: Bernard J. Kompare, 10 
South LaSalle Street. Suite No. 1600, 
Chicago. IL 60603. Acoustical suspen¬ 
sion systems, metal studs, metal floor 
and ceiling track, and steel products, 
from the facilities of Chicago Metallic 
Corporation at Chicago. IL and Chica¬ 
go, IL and Chicago Finished Metals at 
Bridgeview, IL, to points in WI. RE¬ 
STRICTION: Restricted to transpor¬ 
tation of traffic originating at the 
named origins, for 180 days. An under¬ 
lying ETA seeks 90 days authority. 
SUPPORTING SHIPPER(S): Chicago 
Metallic Corporation, 4849 South 
Austin Avenue, Chicago. IL 60638. 
SEND PROTESTS TO: Lois Stahl. 
Trans. Asst., I.C.C., 219 South Dear¬ 
born. Rm. 1386, Chicago. IL 60604. 

MC 104210 (Sub-71TA), filed Novem¬ 
ber 20, 1978. Applicant: THE TRANS¬ 
PORT CO.. INC., 5505 Agnes (P.O. 
Box 4726), Corpus Christi, TX 78408. 
Representative: Mike Cotten, P.O. Box 
1148, Austin, TX 78767. Roofing, pitch, 
in bulk, in tank vehicles, from the 
plantsite of Koppers Company. Inc., at 
the Houston, TX I.C.C. Commercial 
Zone to LaFayette and Shreveport, 
LA, for 180 days. An underlying ETA 
seeks 90 days authority. SUPPORT¬ 
ING SHIPPER(S): Koppers Company, 
Inc., 850 Koppers Building. Pitts¬ 
burgh. PA 15219. SEND PROTESTS 
TO: Richard H. Dawkins, ICC, Room 
B-400, Federal Building. San Antonio. 
TX 78206. 

MC 106674 (Sub-353TA), filed No¬ 
vember 17, 1978. Applicant: SCHILLI 
MOTOR LINES, INC., P.O. Box 123, 
U.S. Hwy. 24 West. Remington, IN 
47977. Representative: Jerry L. John¬ 
son (same as above). Glass containers, 
from Thatcher Glass Manufacturing 
Company at Lawrenceburg. IN to An- 
heuser Busch at St. Louis, MO, for 180 
days. An underlying ETA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): Thatcher Glass Manu¬ 
facturing Co.. Division of Dart Indus¬ 
tries, Inc.. P.O. Box 265, Elmira, NY 
14902. SEND PROTESTS TO: J. H. 
Gray. ICC, 343 West Wayne Street. 
Suite 113, Fort Wayne. IN 46802. 

MC 111045 (Sub-158TA), filed No¬ 
vember 20. 1978. Applicant: RED¬ 
WING CARRIERS. INC., 8515 Palm 
River Road (P.O. Box 426). Tampa. FL 
33601. Representative: L. W. Fincher 


(same as above). Salt and salt prod¬ 
ucts, from the facilities of Cargill. Inc., 
at or near Florence. AL, to points in 
AL, GA. MS, and TN. for 180 days. 
There is no environmental impact in¬ 
volved in this application. An underly¬ 
ing ETA seeks 90 days authority. SUP¬ 
PORTING SHIPPER(S): Cargill. Inc., 
Salt Division Department No. 21, P.O. 
Box 9300, Minneapolis. MN 55440. 
SEND PROTESTS TO: Donna M. 
Jones, ICC. Monterey Building, Suite 
101, 8410 N.W. 53rd Terrace, Miami, 
FL 33166. 

MC 111427 (Sub-7TA), filed Novem¬ 
ber 17. 1978. Applicant: ROBERT 
CURTIS. d.b.a. BOB CURTIS 
TRUCKING. INC., 930 West 1st. 
Street. Winner, SD 57580. Representa¬ 
tive: Don A. Bierle. P.O. Box 38. 322 
Walnut Street. Yankton, SD 57078. 
Dry fertilizer, from St. Paul. MN to 
Winner, SD. for 180 days. An underly¬ 
ing ETA seeks 90 days authority. SUP¬ 
PORTING SHIPPER(S): Farmers CO¬ 
OP Association. Fertilizer Depart¬ 
ment, Box 529, Winner. SD 57580. 
SEND PROTESTS TO: J. L. Ham¬ 
mond, ICC. Room 455, Federal Build¬ 
ing, Pierre, SD 57501. 

MC 114604 (Sub-61TA), filed Novem¬ 
ber 29, 1978. Applicant: CAUDELL 
TRANSPORT. INC., P.O. Drawer I, 
Forest Park, GA 30050. Representa¬ 
tive: Frank D. Hall, Suite 713, 3384 
Peachtree Road, Northeast, Atlanta, 
GA 30326. Food and foodstuffs, and 
materials , equipment and supplies 
used, sold or dealt in by food proces¬ 
sors (except commodities in bulk), 
when moving in mechanically refriger¬ 
ated equipment. Between the facilities 
of Morton Frozen Foods. Division of 
ITT Contintental Baking Co., Inc., at 
or near Crozet, VA and Russellville 
and Searcy, AR. on the one hand, and, 
on the other, points in VA. WV, TN. 
NC. SC, AL, FL, GA, MS and LA, for 
180 days. An underlying ETA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): Morton FYozen Foods 
Division, ITT Continental Baking Co., 
Inc., P.O. Box 7547, One Morton 
Drive. Charlottesville, VA. SEND 
PROTESTS TO: Sara K. Davis, I.C.C., 
1252 W. Peachtree Street Northwest, 
Room 300, Atlanta, GA 30309. 

MC 115495 (Sub-38TA), filed Octo¬ 
ber 13, 1978, and published in the Fed¬ 
eral Register issue of November 22, 
1978, and republished as corrected this 
issue. Applicant: UNITED PARCEL 
SERVICE, INC., 300 North 2nd Street, 
St. Charles, IL 60174. Representative: 
Everett Hutchinson. 1150 Connecticut 
Avenue, Northwest, Suite 400, Wash¬ 
ington, DC 20036. Irving R. Segal, 1719 
Packard Building, Philadelphia, PA 
19102. General commodities (except 
the unusual exceptions), between 
points in AL, AZ, AR. CA, CO, FL, GA, 
ID. IL, IN. IA. KS, KY, LA. MI. MN, 


MS. MO, MT. NE. NV. NM. NC. ND. 
OH, OK. OR. SC. SD, TN, TX, UT, 
WA, WI and WY and points in PA, 
WV and VA. within ten miles of the 
PA-OH, the WV-OH. the WV-KY. the 
VA-KY, the VA-TN and the VA-NC 
state lines, for 180 days. (Application 
to permit applicant to continue tack¬ 
ing between applicant’s MC-115495, 
Subs 4, 14, 16. 20, and 22 certificates). 
RESTRICTIONS: (1) No service shall 
be rendered in the transportation of 
any package or article weighing more 
than 50 pounds or exceeding 108 
inches in length and girth combined 
and each package or article shall be 
considered as a separate and distinct 
shipment; and (2) No service shall be 
provided in the transportation of 
packages or articles weighing in the 
aggregate more than 100 pounds from 
one consignor at one location to one 
consignee at one location on any one 
day. Applicant presently holds emer¬ 
gency temporary authority identical 
to the authority herein requested. An 
underlying ETTA seeks 90 days authori¬ 
ty. SUPPORTING SHIPPER(S): 
There are approximately (120) state¬ 
ments of support attached to the ap¬ 
plication which may be examined at 
the Interstate Commerce Commission 
in Washington, DC, or copies thereof 
which may be examined at the field 
office named below. SEND PRO¬ 
TESTS TO: Lois M. Stahl. ICC. 219 S. 
Dearborn Street, Room 1386, Chicago. 
IL 60604. The purpose of this republi¬ 
cation is to show the restrictions as 
previously omitted. 

MC 115730 (Sub-59TA), filed Novem¬ 
ber 13. 1978. Applicant: THE 

MICKOW CORP.. 531 Southwest 
Sixth Street. P.O. Box 1774, Des 
Moines, IA 50306. Representative: 
Cecil L. Goettsch, 1100 Des Moines 
Building, Des Moines. IA 50309. Iron 
and steel articles from Alton and 
Granite City. IL to the plantsite of 
John Deere Des Moines Works in 
Ankeny. IA, for 180 days. An underly¬ 
ing ETA seeks 90 days authority. SUP¬ 
PORTING SHIPPER(S): John Deere 
Des Moines Works, P.O. Box 1595, Des 
Moines. IA 50306. SEND PROTESTS 
TO: Herbert W. Allen, I.C.C., 518 Fed¬ 
eral Building, Des Moines, IA 50309. 

MC 115730 (Sub-60TA), filed Novem¬ 
ber 20, 1978. Applicant: THE 

MICKOW CORP., 531 Southwest 
Sixth Street. Des Moines. IA 50306. 
Representative: Cecil L. Goettsch, 
1100 Des Moines Building, Des 
Moines, IA 50309. (1) Fabricated metal 
products and iron and steel articles, 
between Shenandoah. IA; Corsicana. 
TX; Dublin, GA; Wooster, OH; and 
Chicago. IL; and (2) Fabricated metal 
products, from points named in Part 
(1) above, to points in the United 
States in and east of MT. WY. CO, 
and MN. for 180 days. RESTRIC- 
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TION: Restricted to traffic originating 
at or destined to the plantsites of Far- 
master Division of Wickcs Corp.. and 
further restricted against the trans¬ 
portation of shipments originating at 
Shenandoah, IA and destined to Chi¬ 
cago. IL. An underlying ETA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): Farmaster Division of 
Wickes Corporation. P.O. Box 220. 
Shenandoah. IA 51601. SEND PRO¬ 
TESTS TO: Herbert W. Allen. ICC. 
518 Federal Building. Des Moines, IA 
50309. 

MC 116073 (Sub-371TA), filed No¬ 
vember 20, 1978. Applicant: BAR¬ 

RETT MOBILE HOME TRANS¬ 
PORT. INC., 1825 Main Avenue. P.O. 
Box 919, Moorhead. MN 56560. Repre¬ 
sentative: John C. Barrett (same as 
above). Travel trailers and 5th wheel 
travel trailers, from the plantsite of 
Skyline Corporation at or near Dewey. 
OK, to points and places in the states 
of AR. CO. IA. KS. MO. OK. NE and 
SD. for 180 days. SUPPORTING 
SHIPPER(S): Skyline Corporation. 
2520 By-Pass Road. P.O. Box 743, Elk¬ 
hart. IN 46514. SEND PROTESTS 
TO: Ronald R. Mau. ICC. Room 268 
Federal Building and U.S. Post Office, 
657 2nd Avenue North, Fargo, ND 
58102. 

MC 117815 (Sub-300TA), filed No¬ 
vember 17, 1978. Applicant: PULLEY 
FREIGHT LINES, INC.. 405 South¬ 
east 20th Street, Des Moines. IA 
50317. Representative: Michael L. 
Carter (same as above). Foodstuffs 
(except commodities in bulk), from 
the Kansas City. MO commercial zone 
to points in IL, IN, IA, MI, MN. NE, 
OH and WI. for 180 days. An underly¬ 
ing ETA seeks 90 days authority. SUP¬ 
PORTING SHIPPER(S): Commercial 
Distribution Center. Inc., 165000 E. 
Truman Road. P.O. Box 477, Indepen¬ 
dence. MO 64051. Presto Foods. Inc., 
1602 Forest, Kansas City. MO 64108. 
Southeastern Public Service Company. 
P.O. Box 356, Bonner Springs, KS 
66012. Inland Storage Distribution 
Center, P.O. Box 2249, Kansas City, 
MO 66110. SEND PROTESTS TO: 
Herbert W. Allen, ICC. 518 Federal 
Building, Des Moines, IA 50309. 

MC 118959 (Sub-185TA), filed No¬ 
vember 18, 1978. Applicant: JERRY 
LIPPS, INC., 130 South Frederick 
Street, Cape Girardeau, MO 63701. 
Representative: Edward G. Bazelon, 39 
South LaSalle Street. Chicago, IL 
60603. Glass containers and parts and 
accessories thereof from Gas City and 
Indianapolis. IN to Paducah, KY. for 
180 days. An underlying ETA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): Glass Containers Corpo¬ 
ration. 535 N. Gilbert, Fullerton, CA 
92634. SEND PROTESTS TO: P. E. 
Binder, ICC. Room 1465. 210 N. 12th 
Street, St. Louis. MO 63101. 


MC 119226 (Sub-109TA), filed No¬ 
vember 22. 1978. Applicant: LIQUID 
TRANSPORT CORP.. 3901 Madison 
Avenue. Indianapolis. IN 46227. Repre¬ 
sentative: Robert W. Loser. 1009 
Chamber of Commerce Bldg., Indiana¬ 
polis, IN 46204. Sorbitol, in bulk, in 
tank vehicles, from the facilities of 
Pfizer. Inc., Terre Haute, IN, to Chica¬ 
go. Naperville, and Wheeling, IL: Alle¬ 
gan and Midland, MI: Mt. Pleasant, 
IA; Lincoln. NE; Columbus. OH; Mem¬ 
phis, TN; and Racine, WI, for 180 
days. SUPPORTING SHIPPER(S): 
Pfizer, Inc., 235 East 42nd Street, New 
York. NY 10017. Send protests to Ms. 
Beverly Williams, I.C.C., Federal Bldg. 
& U.S. Courthouse, 46 East Ohio St., 
Rm. 429, Indianapolis. IN 46204. 

MC 120427 (Sub-24TA), filed Novem¬ 
ber 17. 1978. Applicant: WILLIAMS 
TRANSFER. INC., P.O. Box 488, 
Highway 30, Grand Island, NE 68801. 
Representative: John K. Walker (same 
as above). Iron and steel articles , from 
Chicago, IL and its commercial zone to 
Kearney. Hastings, Loup City, Hender¬ 
son, York. Lincoln, Columbus and Nor¬ 
folk. NE, for 180 days. An underlying 
ETA seeks 90 days authority. SUP¬ 
PORTING SHIPPER(S): Western 
American Steel, Inc., 3209 Higgins 
Road. Elk Grove Village, IL 60007. 
SEND PROTESTS TO: Max H. John¬ 
ston. I.C.C.. 285 Federal Building and 
Courthouse, 100 Centennial Mall 
North. Lincoln, NE 68508. 

MC 123061 (Sub-107TA), filed No¬ 
vember 20, 1978. Applicant: 

LEATHAM BROTHERS. INC., P.O. 
Box 16026, Salt Lake City. UT 84116. 
Representative: Harry D. Pugsley, 310 
South Main, Salt Lake City. UT 84101. 
Feed ingredients , from Los Angeles 
and Fresno Counties. CA to Caldwell. 
Nampa, Boise. Buhl, Twin Falls, and 
Burley. ID. and Weber and Salt Lake 
Counties, UT. for 180 days. An under¬ 
lying ETA seeks 90 days authority. 
SUPPORTING SHIPPER(S): R. S. 
Wilson Company, P.O. Box 15423, 714 
W. Olympic Boulevard, Los Angeles. 
CA 90015. SEND PROTESTS TO: L. 
D. Heifer. I.C.C.. 5301 Federal Build¬ 
ing. Salt Lake City. UT 84138. 

MC 123255 (Sub-183TA), filed No¬ 
vember 21, 1978. Applicant: B & L 
MOTOR FREIGHT, INC.. 1984 Coff¬ 
man Road, Newark, Ohio 43055. Rep¬ 
resentative: C. F. Schnee, Jr., 1984 
Coffman Road, Newark, Ohio 43055. 
Bakery goods from the facilities of In¬ 
terbake Foods, Inc., at or near Rich¬ 
mond, VA, to points in IL, IN, KY, MI, 
OH. WI, and those in PA on and west 
of U.S. Highway 15. for 180 days. An 
underlying ETA seeks 90 days authori¬ 
ty. SUPPORTING SHIPPER(S): In¬ 
terbake Foods. Inc., Vice President of 
Distribution, P.O. Box 27487, Rich¬ 
mond. VA 23261. SEND PROTESTS 
TO: Frank L. Calvary, I.C.C., 220 Fed¬ 


eral Bldg, and U.S. Courthouse, 85 
Marconi Blvd., Columbus, OH 43215. 

MC 123255 (Sub-184TA), filed No¬ 
vember 22. 1978. Applicant: B <fc L 
MOTOR FREIGHT, INC., 1984 Coff¬ 
man Road, Newark, Ohio 43055. Rep¬ 
resentative: C. F. Schnee, Jr., 1984 
Coffman Road, Newark. Ohio 43055. 
Glass, flat and glass glazing units, 
from the facilities of Guardian Indus¬ 
tries Corporation at or near Carleton, 
Michigan, to points in AL. AR, CT, 
DE, FL, GA. IA. KY. LA. MA. MN. 
MS. MO. NJ, NY. NC. RI. SC, TN. VA, 
WV and WI. for 180 days. An underly¬ 
ing ETA seeks 90 days authority. SUP¬ 
PORTING SHIPPER(S): Guardian 
Industries Corporation. 14600 Romine 
Road. Carleton, MI 48117. SEND 
PROTESTS TO: Frank L. Calvary, 
I.C.C.. 220 Federal Bldg. & U.S. Court¬ 
house, 85 Marconi Blvd., Columbus, 
OH 43215. 

MC 123294 (Sub-53TA), filed Novem¬ 
ber 29. 1978. Applicant: WARSAW 
TRUCKING CO.. INC., 1102 West 
Winona, Warsaw, IN 46580. Repre¬ 
sentative: H. E. Miller, Jr.. South 
Haven Square, U.S. Highway 6. Val¬ 
paraiso, IN 46383. Paper and paper 
products from the facilities of Howard 
Paper Mills, Inc., at Urbana. OH, to 
points in WI, IA, and MO (except St. 
Louis, MO), for 180 days. Applicant 
has also filed an underlying ETA seek¬ 
ing operating authority up to 90 days. 
Supporting Shipper: Howard Paper 
Mills, Inc., P.O. Box 151, Urbana, OH 
43078. Send Protests To: Lois Stahl. 
Transportation Asst., I.C.C., Everett 
McKinley Dirksen Bldg., Room 1386, 
219 S. Dearborn St.. Chicago, IL 60604. 

MC 123294 (Sub-54TA), filed Novem 
ber 29, 1978. Applicant: WARSAW 
TRUCKING CO., 1102 West Winona. 
Warsaw, IN 46580. Representative: H. 
E. Miller, Jr.. South Haven Square. 
U.S. Highway 6. Valparaiso, IN 46383. 
Paper and paper products from Cin¬ 
cinnati, Dayton and Middletown, OH. 
to Milwaukee. Racine and Beloit. WI. 
St. Louis, MO. points in that part of 
MI on and south of Michigan Hwy 21. 
that part of IL on and south of U.S. 
Hwy 40, and that part of IN on and 
north of U.S. Hwy 40, for 180 days. 
Applicant has also filed an underlying 
ETA seeking operating authority up to 
90 days. Supporting shippers: Middle- 
town Paperboard Company. 427 Van- 
deveer St., Middletown. OH 45042; 
Crystal Tissue. S. Verity Parkway. 
Middletown, OH 45042; Miami Paper 
Corp., P.O. Box 66. West Carrollton, 
OH 45449; Harding Jones Paper Co.. 
P.O. Box 40. Middletown. OH 45042; 
Sorg Paper Company. Middletown, 
OH 45042; Diamond International, 407 
Charles St., Middletown, OH 45042; 
Diamond International Corp.. Fibre 
Products Div.. 806 Central Ave., 
Middletown, OH 45042; West Carroll- 
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ton Parchment Co., West Carrollton, 
OH; The C. W. Zumbiel Co.. 2339 
Harris Ave., Cincinnati. OH 45212: 
Loroco Industries. Inc.. 5000 Creek 
Rd., Cincinnati. OH 45212; Pox Paper. 
Inc., P.O. Box 15099; Cincinnati, OH, 
45215; The Nivisen-Weiskopf Co.. 8740 
Reading Rd.. Cincinnati, OH 45215; 
Consolidated Fibers, Inc., 1781 Weber 
Rd., Cincinnati. OH 45215; Equitable 
Bag. 7600 Empire Dr.. Florence. KY 
41042; Container Corp. of America. 
9960 Alliance Rd.. Blue Ash, OH 
45242; Interstate Folding Box Co.. 300 
S. Verity Parkway, Middletown. OH 
45042. Send protests to: Lois Stahl. 
Transportation Asst., I.C.C., 219 S. 
Dearborn St., Everett McKinley Dirk- 
sen Bldg., Rm. 1386, Chicago, IL 
60604. 

MC 123294 (Sub-55TA), filed Novem¬ 
ber 29. 1978. Applicant: WARSAW 
TRUCKING CO.. INC., 1102 West 
Winona. Warsaw, IN 46580. Repre¬ 
sentative: H. E. Miller, Jr.. South 
Haven Square. U.S. Highway 6. Val¬ 
paraiso. IN 46383. Starch from Chica¬ 
go and Decatur, IL. Roby, IN, and Oak 
Creek, WI. Troy and Urbana, OH. for 
180 days. Applicant has also filed an 
underlying ETA seeking operating au¬ 
thority up to 90 days. Supporting ship¬ 
per: Kimberly-Clark Corporation, 1414 
W. Larsen Rd., Neenah, WI 45956. 
Send protests to: Lois Stahl. Transpor¬ 
tation Asst., I.C.C., Everett McKinley 
Dirksen Bldg., Rm. 1386, 219 S. Dear¬ 
born St.. Chicago, IL 60604. 

MC 123294 (Sub-56TA), filed Novem¬ 
ber 29. 1978. Applicant: WARSAW 
TRUCKING CO., INC., 1102 West 
Winona. Warsaw, IN 46580. Repre¬ 
sentative: H. E. Miller, Jr.. South 
Haven Square, U.S. Highway 6. Val¬ 
paraiso. IN 46383. Starch from Chica¬ 
go, IL, to Troy and Urbana. OH. for 
180 days. Applicant has also filed an 
underlying ETA seeking operating au¬ 
thority up to 90 days. Supporting ship¬ 
per: Howard Paper Mills. Inc.. P.O. 
Box 151. Urbana. OH 43078. Send pro¬ 
tests to: Lois Stahl. Transportation 
Asst., I.C.C.. Everett McKinley Dirk¬ 
sen Bldg., Rm. 1386, 219 S. Dearborn 
St.. Chicago. IL 60604. 

MC 123294 (Sub-57TA), filed Novem¬ 
ber 29. 1978. Applicant: WARSAW 
TRUCKING CO.. INC.. 1102 West 
Winona, Warsaw. IN 46580. Repre¬ 
sentative: H. E. Miller. Jr.. South 
Haven Square, U.S. Highway 6, Val¬ 
paraiso, IN 46383. Paper and paper 
products from the facilities of Kimber¬ 
ly-Clark Corporation at Troy, OH, to 
points in WI, IA, and MO. for 180 
days. Applicant has also filed an un¬ 
derlying ETA seeking operating au¬ 
thority for 90 days. Supporting ship¬ 
per. Kimberly-Clark Corporation. 1414 
W. Larsen Rd.. Neenah, WI 54956. 
Send protests to: Lois Stahl, Transpor¬ 
tation Asst., I.C.C., Everett McKinley 


Dirksen Bldg.. Rm. 1386. 29 S. Dear¬ 
born St., Chicago. IL 60604. 

MC 123294 (Sub-58TA), filed Novem¬ 
ber 29, 1978. Applicant: WARSAW 
TRUCKING CO.. INC.. 1102 West 
Winona. Warsaw, IN 46580. Repre¬ 
sentative: H. E. Miller, Jr., South 
Haven Square. U.S. Highway 6. Val¬ 
paraiso. IN 46383. Starch from Chica¬ 
go. IL, and Decatur, IL. and Roby, IN. 
to the facilities of St. Regis Paper 
Company at Troy. OH. for 180 days. 
Applicant has also filed an underlying 
ETA seeking operating authority up to 
90 days. Supporting shipper: St. Regis 
Paper Company, 421 S. Union St., 
Troy, OH 45373. Send protests to: Lois 
Stahl. Transportation Asst.. I.C.C., Ev¬ 
erett McKinley Dirksen Bldg.. Room 
1386. 219 S. Dearborn St.. Chicago, IL 
60604. 

MC 123294 (Sub-59TA), filed Novem¬ 
ber 30. 1978. Applicant: WARSAW 
TRUCKING CO.. INC.. 1102 West 
Winona, Warsaw. IN 46580. Repre¬ 
sentative: H. E. Miller, Jr., South 
Haven Square, U.S. Highway 6. Val¬ 
paraiso, IN 46383. Paper and paper 
products from the facilities of St. 
Regis Paper Company at Troy. OH, to 
points in WI. LA. and MO (except St. 
Louis. MO), for 180 days. Applicant 
has also filed an underlying ETA seek¬ 
ing operating authority up to 90 days. 
Supporting shipper: St. Regis Paper 
Company, 421 S. Union St., Troy, OH 
45373. Send protests to: Lois Stahl, 
Transportation Asst., I.C.C.. Everett 
McKinley Dirksen Bldg.. Room 1386, 
219 S. Dearborn St.. Chicago. IL 60604. 

MC 123407 (Sub-512TA), filed No¬ 
vember 29. 1978. Applicant: SAWYER 
TRANSPORT. INC., South Haven 
Square. U.S. Highway 6. Valparaiso. 
IN 46383. Representative: H. E. Miller, 
Jr. (same address as applicant). Lami¬ 
nated wood products and veneer from 
Marion. WI, to PA, MD, MO. and TN, 
for 180 days. Applicant has also filed 
an underlying ETA seeking operating 
authority up to 90 days. Supporting 
shipper: Marion Plywood Corporation. 
222 Parkview Avenue, Marion. WI 
54950. Send protests to: Lois Stahl. 
Transportation Asst., I.C.C., Everett 
McKinley Dirksen Bldg.. Room 1386, 
219 S. Dearborn St., Chicago. IL 60604. 

MC 123987 (Sub-IOTA). filed Novem¬ 
ber 17, 1978. Applicant: JEWETT 
SCOTT TRUCK LINE, INC., Box 267. 
Mangum, OK 73554. Representative: 
Jewett Scott. Jr., (same address as 
above). Ground clay in bags , from the 
plantsite of American Colloid Compa¬ 
ny, Lovell, WY to all points in OK, for 
180 days. An underlying ETTA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): Atlas Mud Co.. Box 
12409, 2832 Pennbroke Terrace, Okla¬ 
homa City. OK 73157. SEND PRO¬ 
TESTS TO: Haskell E. Ballard. ICC. 


Box F-13206 Federal Building. Amaril¬ 
lo. TX 79101. 

MC 124896 (Sub-77TA), filed Novem¬ 
ber 17. 1978. Applicant: WILLIAM¬ 
SON TRUCK LINES INC., Thome & 
Raison Streets, Wilson, NC 27893. 
Representative: Larry Knox, 600 Hub- 
bell Building. Des Moines. IA 50309. 
Fresh and frozen meats (except in 
bulk) for Spencer Foods, Inc., from 
the facilites at or near Schuyler, NE to 
points in FL. GA. NC and SC, for 180 
days. An underlying ETA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): Spencer Foods. Inc., P.O 
Box 544, Schuyler, NE 68661. SEND 
PROTESTS TO: Archie W. Andrews, 
ICC. P.O Box 26896. Raleigh. NC 
27611. 

MC 125293 (Sub-12TA), filed Novem¬ 
ber 13. 1978. Applicant: INDUSTRIAL 
CONTRACT CARRIERS. INC.. 14750 
S.W. 72nd Avenue. Tigard, OR 97223. 
Representative: Philip G. Skofstad, 
P.O. Box 594, Gresham, OR 97030. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Such com¬ 
modities as dealt in by a chemical 
company, including but not limited to 
chemicals, alcohols, acids, cleaners, 
solvents, thinners, plasticizers, adhe¬ 
sives, anodes, compounds, coatings, si¬ 
licons. soaps, clays, oils (other than pe¬ 
troleum). blackings, w r ax. deoderizers, 
dextrose, sulphur, extracts, buffs, fil¬ 
ters, heaters, pumps, hangers, plastic 
bags, gloves, laundry and dry cleaning 
packaging supplies, except commod¬ 
ities in bulk in tank vehicles. (1 Be¬ 
tween points in CA. ID, OR. VT. WA. 
and WY. 2) Between points in WY. on 
the one hand, and on the other. Wich¬ 
ita. KS. and 3) From Wichita. KS. to 
points in ID, OR, and VT. under a con¬ 
tinuing contract or contracts with 
Great Western Chemical Co.. 180 days. 
SUPPORTING SHIPPER(S): Great 
Western Chemical Co., 808 S.W. Fif¬ 
teenth Avenue. Portland. OR 97205. 
SEND PROTESTS TO: A. E. Odoms. 
I.C.C. 114 Pioneer Courthouse, 555 
S.W. Yamhill Street, Portland, OR 
97204. 

MC 125293 (Sub-13TA), filed Novem¬ 
ber 13. 1978. Applicant: INDUSTRIAL 
CONTRACT CARRIERS, INC.. 14750 
S.W. 72nd Avenue, Tigard, OR 97223. 
Representative: Philip G. Skofstad. 
P.O. Box 594, Gresham. OR 97030. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Such com¬ 
modities as are dealt in by a chemical 
company , including but not limited to 
chemicals . alcohols, acids, cleaners, 
solvents, thinners . plasticizers, adhe¬ 
sives, anodes, compounds, coatings, si¬ 
licons, soaps, clays, oils (other than 
petroleum), blackings, wax. deoder¬ 
izers. dextrose, sulphur, extracts, 
buffs, filters, heaters, pumps, hangers. 
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plastic bags, gloves, laundry and dry 
cleaning packaging supplies, except 
commodities in bulk in tank vehicles. 
(1 Between points in CA. ID. OR. UT. 
WA. and WY. 2) Between points in 
WY. on the one hand, and on the 
other. Wichita, KS. and 3) From 
Wichita. KS to points in ID. OR, and 
UT. under a continuing contract or 
contracts with Great Western Chemi¬ 
cal Co., for 180 days. SUPPORTING 
SHIPPER(S): Great Western Chemi¬ 
cal Co.. 808 S.W. Fifteenth Avenue, 
Portland. OR 97205. SEND PRO¬ 
TESTS TO: A. E. Odoms. I.C.C., 114 
Pioneer Courthouse, 555 S.W. Yamhill 
Street, Portland, OR 97204. 

MC 127840 (Sub-83TA), filed Novem¬ 
ber 20. 1978. Applicant: MONTGOM¬ 
ERY TANK LINES, INC., 17550 Fritz 
Drive, Lansing, IL 60438. Representa¬ 
tive: William H. Towle, 180 North La¬ 
Salle Street, Chicago. IL 60601. 
Animal fats, animal oils and vegetable 
oils, including products and blends of 
said commodities in bulk, in tank ve¬ 
hicles. from the facilities of Swift and 
Company at Bradley, IL to points in 
WI, for 180 days. An underlying ETA 
seeks 90 days authority. SUPPORT¬ 
ING SHIPPER(S): Claims & Services, 
Swift & Company. 115 W. Jackson 
Boulevard, Chicago, IL 60604. SEND 
PROTESTS TO: Lois M. Stahl, ICC, 
219 South Dearborn Street. Room 
1386, Chicago, IL 60604. 

MC 133666 (Sub-25TA), filed Novem¬ 
ber 17. 1978. Applicant: JACOBSON 
TRANSPORT, INC., Wheaton. MN 
56296. Representative: Gene P. John¬ 
son, P.O. Box 2471, Fargo, ND 58108. 
Liquefied petroleum gas, in bulk, in 
tank vehicles (a) from the facilities of 
Cochin Pipeline Co., located at or near 
Benson, MN to points in ND and SD; 
(b) from the facilities of Cochin Pipe¬ 
line Co., at or near Mankato, MN to 
points in IA, SD and WI; and (c) from 
the facilities of Cochin Pipeline Co., at 
or near Carrington, ND to points in 
MN and SD, for 180 days. An underly¬ 
ing ETA seeks 90 days authority. SUP¬ 
PORTING SHIPPER(S): Cenex Farm¬ 
ers Union Central Exchange, P.O. Box 
43089, St. Paul, MN 55164. Land 
O’Lakes Agricultural Services Divi¬ 
sion, 2827 8th Avenue South, Fort 
Dodge. IA 50501. SEND PROTESTS 
TO: Delores A. Poe. ICC, 414 Federal 
Building and U.S. Court House, 110 
South 4th Street, Minneapolis, MN 
55401. 

MC 133965 (Sub-IOTA), filed Novem¬ 
ber 17, 1978. Applicant: CALZONA 
TRANSPORTATION INC., P.O. Box 
6558. Phoenix. AZ 85005. Representa¬ 
tive: William B. O’Morrow, P.O. Box 
6558, Phoenix, AZ 85005. Tallow , in 
bulk, in tank vehicles, from Albuquer¬ 
que and Clovis, NM to points in AZ 
and Los Angeles City. CA. for 180 
days. An underlying ETA seeks 90 


days authority. SUPPORTING 
SHIPPER(S): Valley Rendering Co.. 
P.O. Box 1444, Clovis. MN 88101. 
SEND PROTESTS TO: Andrew V. 
Baylor. ICC. Room 2020 Federal 
Building. 230 N. First Avenue. Phoe¬ 
nix. AZ 85025. 

MC 134286 (Sub-88TA), filed Novem¬ 
ber 17, 1978. Applicant: ILLINI EX¬ 
PRESS, INC.. P.O. Box 1564, Sioux 
City, IA 51102. Representative: 
Charles J. Kimball, Suite 350, Capitol 
Life Center. 1600 Sherman Street, 
Denver, CO 80203. Foodstuffs (except 
commodities in bulk), from the facili¬ 
ties of Campbell Soup Company at or 
near Napoleon, OH, to points in IL 
(except Chicago and points in its com¬ 
mercial zone), LA, KS. MN. MO. NE. 
and WI, for 180 days. SUPPORTING 
SHIPPER(S): Campbell Soup Compa¬ 
ny, East Maumee Avenue, Napoleon. 
OH 43545. SEND PROTESTS TO: 
Carroll Russell, ICC, Suite 620, 110 
No. 14th St.. Omaha, NE 68102. 

MC 135399 (Sub-11TA), filed Novem¬ 
ber 17, 1978. Applicant: HASKINS 
TRUCKING. INC., P.O. Drawer 7729, 
Longview, TX 75602. Representative: 
Paul D. Angenend, P.O. Box 2207, 
Austin. TX 78768. Cleaning, scouring, 
washing, and buffing compounds, and 
such other commodities as are dealt in 
or distributed by manufacturer of the 
above commodities, from the facilities 
of Rochester Germicide Co., Inc., at or 
near Montgomery, IL to Memphis, TN; 
Atlanta, GA; New Orleans. LA; Dallas, 
TX; Tampa, FL; San Diego, Los Ange¬ 
les, and San Francisco, CA; St. Paul, 
MN; Des Moines. I A; St. Louis, MO; 
and Indianapolis, IN, for 180 days. 
Supporting shipper(s): Rochester Ger¬ 
micide Co., P.O. Box 1515, Rochester, 
NY 14603. Send protests to: Opal M. 
Jones, ICC, 1100 Commerce Street, 
Room 1302. Dallas, TX 75242. 

MC 138283 (Sub-8TA), filed Novem¬ 
ber 20. 1978. Applicant: DANA 

TRUCKING CORPORATION, Round 
Lake, MN 56167. Representative: Mi¬ 
chael J. Ogborn. P.O. Box 82028, Lin¬ 
coln, NE 68501. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Cookies , from the facilities of 
Interbake Foods, Inc., at or near Rich¬ 
mond. VA to points in AR, IL. IN, IA. 
KS. KY. MI, MN. MO. NE, ND, OH. 
OK, points in PA on and west of U.S. 
Hwy. 15, SD, TX, and WI, under a con¬ 
tinuing contract or contracts with In¬ 
terbake Foods, Inc., of Richmond, VA. 
for 180 days. An underlying ETA seeks 
90 days authority. Supporting 
shippers): Interbake Foods. Inc., P.O. 
Box 27487. Richmond. VA 23261. Send 
protests to: Delores A. Poe, ICC, 414 
Federal Building and U.S. Court 
House, 110 South 4th Street, Minne¬ 
apolis, MN 55401. 


MC 141770 (Sub-6TA), filed Novem¬ 
ber 13, 1978. Applicant: TPC TRANS 
PORTATION COMPANY. 40 Cleve¬ 
land Road East, Huron, OH 44839. 
Representative: Russell J. Bragg, 608 
Second Ave. South, Minneapolis. MN. 
Authority sought to operate as a con¬ 
tract carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Brewers 
wet grains, from St. Louis. MO to all 
points in the states of AR, IN, IA, KY, 
and TN, for 90 days. An underlying 
ETA seeks 90 days authority. Support¬ 
ing shipper(s): The Pillsbury Compa¬ 
ny, 608 2nd Avenue, Minneapolis, MN 
55402. Send protests to: I.C.C., 313 
Federal Office Bldg., 234 Summit St., 
Toledo. OH 43604. Under a continuing 
contract or contracts with The Pills¬ 
bury Company. 

MC 142669 (Sub-7TA), filed Novem¬ 
ber 13, 1978. Applicant: GENE WAL¬ 
TERS AND CLARK WURTELE, 
d.b.a. M&M TRUCKING. 115 East 
Brewster Street, Buchanan, ND 58420. 
Representative: Charles E. Johnson, 
418 East Rosser Avenue, P.O. Box 
1982, Bismarck, ND 58501. Fertilizer 
spreaders and applicators, from Will- 
mar. MN, to points in MT, WY, CO. 
UT. WA. OR and ID. for 180 days. An 
underlying ETA seeks 90 days authori¬ 
ty. Supporting shipper(s): Agro 
Supply, A Division of G. A. Senden, 
Inc., P.O. Box 20256, Billings, MT 
59101. Send protests to: Ronald R. 
Mau, I.C.C., Rm. 268 Federal Bldg. & 
U.S. Post Office, 657 2nd Avenue 
North, Fargo. ND 58102. 

MC 143031 (Sub-9TA). filed Novem¬ 
ber 17, 1978. Applicant: LLOYD PAUL 
MURPHY. JAMES EDWARD MUR¬ 
PHY. TIMOTHY PAUL MURPHY & 
ERNEST STEWART MURPHY, d.b.a. 
MURPHY & SONS. Route 2. Box 139. 
Spring City, TN 37381. Representa¬ 
tive: H. Stan Guthrie, Suite 500. The 
Dome Building, Chattanooga, TN 
37402. Authority sought to operate as 
a contract carrier, by motor vehicle, 
over regular routes, transporting: New 
Furniture, furniture parts , crated & 
uncrated, and materials & supplies to 
be used in the manufacturing and sell¬ 
ing thereof, from the facilites of La-Z- 
Boy Chair Company at or near 
Dayton, TN to points in AZ, CO. CT. 
DE. KS. MA. NE. NM. OK. RI. TX 
and UT. under a continuing contract 
or contracts with La-Z-Boy Chair 
Company, for 180 days. An underlying 
ETTA seeks 90 days authority. Support¬ 
ing shipper(s): La-Z-Boy Chair Compa¬ 
ny. P.O. Box 191, Walnut Grove Road, 
Dayton, TN 37321. Send protests to: 
Glenda Kuss, ICC, Suite A-422, U.S. 
Court House, 801 Broadway. Nashville, 
TN 37203. 

MC 143061 (Sub-3TA), filed Novem¬ 
ber 17, 1978. Applicant: ELECTRIC 
TRANSPORT. INC., P.O. Box 338. 
Eden, NC 27288. Representative: K. 
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Edward Wolcott. 1200 Gas Light 
Tower. 235 Peachtree Street, NE.. At¬ 
lanta, GA 30303. Authority sought to 
operate as contract carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Those commodities used by 
and dealt in by the General Electric 
Company (except commodities in bulk, 
and those which because of size and 
weight require special equipment) (1) 
from Ontario, CA and Seattle. WA and 
their commercial zones, to points in 
the U.S. on and east of Interstate 
Hwy. 35. (2) from Brockport, NY. Al¬ 
lentown. PA and their commercial 
zones to points in the U.S. in and west 
of IL. MO. OK, TX. and WI (except 
AK and HI), under a continuing con¬ 
tract or contracts with General Elec¬ 
tric Co., for 180 days. An underlying 
ETA seeks 90 days authority. SUP¬ 
PORTING SHIPPER(S): General 
Electric Co., Distribution Services 
Housew'ares and Audio. 1205 Boston 
Avenue, Bridgeport, CT 06602. SEND 
PROTESTS TO: Archie W. Andrews, 
ICC, P.O. Box 26896, Raleigh, NC 
27611. 

MC 143478 (Sub-5TA), filed Novem¬ 
ber 20. 1978. Applicant: G. P. THOMP¬ 
SON ENTERPRISES. INC., P.O. Box 
146, Midway. AL 36053. Representa¬ 
tive: Terry P. Wilson, 420 South Law¬ 
rence Street, Montgomery. AL 36104. 
Authority sought to operate as con¬ 
tract carrier , by motor vehicle, over ir¬ 
regular routes, transporting: Commu¬ 
nication equipment , and materials, 
equipment and supplies used in the 
manufacture, remanufacture, or in¬ 
stallation of communication equip¬ 
ment, between the facilities of Com¬ 
munication Equipment and Contract¬ 
ing Co., Inc., at or near Union Springs, 
AL and Yucaipa, CA on the hand, and, 
on the other, points in the U.S re¬ 
stricted to a transportation service 
performed under a continuing con¬ 
tract or contracts with Communica¬ 
tion Equipment and Contracting Co¬ 
lne.. for 180 days. An underlying ETA 
seeks 90 days authority. SUPPORT¬ 
ING SIIIPPER(S): Communication 
Equipment and Contracting Co.. Inc., 
1500 East Conecuh Street. Union 
Springs, AL 36089. SEND PROTESTS 
TO: Mabel E. Holston, ICC. Room 
1616—2121 Building. Birmingham, AL 
35203. 

MC 143540 (Sub-9TA), filed Novem¬ 
ber 17. 1978. Applicant: MARINE 

TRANSPORT CO.. 2321 Burnette 
Boulevard. P.O. Box 2142, Wilming¬ 
ton, NC 28402. Representative: Jean 
H. Lewis. 9525 Trojan Court, Rich¬ 
mond, VA 23229. Authority sought to 
operate as contract carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Bakery ingredients, from the 
facilities of Globe Products Company. 
Inc., at or near Clifton, NJ to points in 
AL, AR, MS, NC. OK, TN. and TX. 


under a continuing contract or con¬ 
tracts with Globe Products Company. 
Inc., for 180 days. SUPPORTING 
SHIPPER(S): Globe Products Compa¬ 
ny. Inc., P.O. Box 1927, Clifton. NJ 
07015. SEND PROTESTS TO: Archie 
W. Andrews. ICC. P.O. Box 26896, Ra¬ 
leigh. NC 27611. 

MC 144596 (Sub-2TA), filed Novem¬ 
ber 17, 1978. Applicant: BEN FRA¬ 
ZIER, INC., 120 East Junius Street. 
Fergus Falls, MN 56537. Representa¬ 
tive: Charles E. Johnson. 418 East 
Roser Avenue, P.O. Box 1982. Bis¬ 
marck, ND 58501. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Lumber, lumber products, 
wood products and building materials 
(except in bulk), from points in MN to 
points in ND and SD. for 180 days. 
RESTRICTION: Restricted to a trans¬ 
portation service to be performed 
under a continuing contract or con¬ 
tracts with Georgia Pacific Corpora¬ 
tion. An underlying ETA seeks 90 days 
authority. SUPPORTING 

SHIPPER(S): Georgia Pacific Corpo¬ 
ration. 204 North 18th Street. Moor¬ 
head. MN 56560. SEND PROTESTS 
TO: Ronald R. Mau, ICC, Room 268 
Federal Building and U.S. Post Office, 
657 2nd Avenue North. Fargo, ND 
58102. 

MC 145757 TA. filed November 13. 
1978. Applicant: ERICON INTERNA¬ 
TIONAL CORP., 1222 Linden Avenue. 
Erie, PA 16505. Representative: 
Arthur J. Diskin, 806 Frick Building, 
Pittsburgh, PA 15219. Authority 
sought to operate as a contract carri¬ 
er, by motor vehicle, over irregular 
routes, transporting: General commod¬ 
ities, (except commodities in bulk, 
household goods as defined by the 
Commission, commodities requiring 
special equipment, and motor vehi¬ 
cles), in containers or in trailers 
having an immediately prior or subse¬ 
quent movement by w r ater, in foreign 
commerce only, between points in the 
counties of Erie, Crawford, McKean, 
Butler, and Venango, PA, Chautauqua 
and Cattaraugus Counties, NY, on the 
one hand, and on the other, the ports 
of Erie. PA, Cleveland. OH. Buffalo, 
NY and Baltimore. MD, and empty 
used containers between the aforesaid 
points under a continuing contract 
with The Herbert C. Hosford Co. of 
Erie, PA. for 180 days. SUPPORTING 
SHIPPER(S): The Herbert C. Hosford 
Co., 1121 Chelsea Avenue, Erie, PA 
16505. SEND PROTESTS TO: John J. 
England, I.C.C., 2111 Federal Building. 
1000 Liberty Avenue, Pittsburgh. PA 
15222. 

MC 145785 (Sub-ITA), filed Novem¬ 
ber 28. 1978. Applicant: MCADAMS 
TRUCKING CO.. 3 South Des 
Plaines, Joliet, IL 60431. Representa¬ 
tive: Patrick H. Smyth, Suite 521, 19 


South LaSalle Street, Chicago. IL 
60603. Authority sought to operate as 
a contract carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Steel parts for trusses, from the facili¬ 
ties of Alpine Engineered Products, 
Inc., at or near St. Charles, IL, to 
points in IN. MI. MN. ND. NJ, OH. 
PA. and SD, and (2) Materials, sup¬ 
plies and equipment for the commod¬ 
ities described in (1) above, from IN, 
MI. MN. ND. NJ, OH. PA. SD. and 
WV, to the facilities of Alphine Engi¬ 
neered Products, Inc., at or near St. 
Charles. IL and its Commercial Zone. 
RESTRICTION: The transportation 
services authorized above are restrict¬ 
ed against the transportation of com¬ 
modities in bulk, and are under a con¬ 
tinuing contract or contracts with Al¬ 
phine Engineered Products, Inc., for 
180 days. An underlying ETA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): Alphine Engineered 
Products, Inc., 2440 Production Drive. 
St. Charles. IL 60174. SEND PRO¬ 
TESTS TO: Lois M. Stahl, Transporta¬ 
tion Assistant, I.C.C.. 219 South Dear¬ 
born Street, Room 1386, Chicago. IL 
60604. 

MC 145797 (Sub-ITA). filed Novem¬ 
ber 20. 1978. Applicant: NANCY 

TRANSPORTATION. INC., 429 Stab- 
lestone Drive, Chesterfield, MO 63017. 
Representative: Herbert Alan Dubin. 
Sullivan & Dubin. 1320 Fenwick Lane, 
Silver Spring, MD 20910. Drugs and 
citric acid (except in bulk, in tank ve¬ 
hicles) from the facilities of Miles Lab¬ 
oratories at Elkhart, IN to Arlington- 
Dallas, TX, for 180 days. An underly¬ 
ing ETA seeks 90 days authority. Sup¬ 
porting shipper: Miles Laboratories. 
Inc., 1127 Myrtle Street, Elkhart. IN 
46514. Send Protests to: P. E. Binder, 
I.C.C., Room 1465, 210 North 12th 
Street. St. Louis, MO 63101. 

By the Commission. 

H. G. Homme, Jr., 
Acting Secretary, 

(FR Doc. 79-645 FUed 1-5-79: 8:45 ami 


[7G35-01-M] 

[AB 37 (SDM)l 

OREGON-WASHINGTON RAILROAD & 
NAVIGATION CO. 

Amended System Diagram Map 

Notice is hereby given that, pursu¬ 
ant to the requirements contained in 
Title 49 of the Code of Federal Regu¬ 
lations, Part 1121.23, that the Oregon- 
Washington Railroad <& Navigation 
Co., has filed with the Commission its 
amended color-coded system diagram 
map in Docket No. AB 37 (SDM). The 
maps reproduced here in black and 
white are reasonable reproductions of 
that amended system diagram map 
and the Commission on November 20. 
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1978, received a certificate of publica¬ 
tion as required by said regulation 
which is considered the effective date 
on which the amended system dia¬ 
gram map was filed. 

Color-coded copies of the map have 
been served on the Governor of each 
state in which the railroad operates 
and the Public Service Commission or 
similar agency and the State designat¬ 
ed agency. Copies of the map may also 
be examined at the office of the Com¬ 
mission, Section of Dockets, by re¬ 
questing docket No. AB 37 (SDM). 

H. G. Homme, Jr., 
Secretary. 

Oregon-Washington Railroad & 
Navigation Co. 

The system diagram maps of the Oregon- 
Washington Railroad & Navigation Compa¬ 
ny, are attached hereto and are submitted 
for publication in the Federal Register 
pursuant to the regulations of the Inter¬ 
state Commerce Commission as set forth in 
49 CFR 1121.22. 

Joseph D. Anthofer. 



FEDERAL REGISTER, VOL. 44, NO. 5—MONDAY, JANUARY 8, 1979 







NOTICES 


1825 


[7035-01-C] 


SYSTEM DIAGRAM MAP of the OREGON-WASHINGTON RAILROAD & 
NAVIGATION CO. AD No. 37 prepared in conjunction with 
I.C.C. Order Ex Parte No. 274 (Sub-No. 2) and Title 49 
of the code of Federal Regulation 1121. 

•LEGEND* 


Lines or portions of lines anticipated to be 

the subject of an abandonment or discontinuance 

application within three years shown_ U777)linn 


Lines or portions of lines potentially* subject 
to abandonment which are under study and which 
may be the subject of a future abandonment 
application because of either anticipated 
operating losses or excessive rehabilitation 
costs, as compared to potential revenues shown. 



Lines or portions of lines for which an 

abandonment or discontinuance application is 
pending before the Interstate Commerce 
Commission shown__ 





Lines or portions of lines which are being 
operated under rail service continuance 
provisions shown_ 





All other Oregon-Washington Railroad 4 Navigation Co. lines shown..CKSt! 


0 50 »00 

i— j —i—»—i > « 

SCALE. IN MILES 

Standard Metropolitan Statistical Area (SMSA) shown-- 

City outside of an (SMSA) with a population of 
5,000 or more persons according to 1970 U.S. 

Census reports shown--*_ 




State boundaries shown 


Boundaries of counties in which proposed 
abandonments are located shown-_ 


r 

i 


County 
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Oregon-Washington Railroad & 
Navigation Co. 

In accordance with 49 CFR 
1121.22(a), following are the line de¬ 
scriptions for the lines amended in the 
Amended .System Diagram Map: 

Category J.—Lines anticipated to be 
the subject of abandonment applica¬ 
tions within three years. 

Washington: 

a. Designation of Line: Tekoa 
Branch 

b. State(s) in which located: Wash¬ 
ington 

c. County(ies) in which located: 
Whitman 

d. Milepost locations: M.P. 17.63 
near Riparia to M.P. 40.86 near La¬ 
crosse 

e. There are no agency or terminal 
stations located on this line. 

Category 3.—Applications pending 
before the Interstate Commerce Com¬ 
mission. 

Washington: 

a. Designation of Line: Connell 
Branch 

b. State(s) in which located: Wash¬ 
ington 

c. County(ies) in which located: 
Adams and Franklin 

d. Milepost locations: M.P. 15.81 
near Hooper Junction to M.P. 53.06 
near Connell 

e. Connell at M.P. 52.94 is an agency 
station. 

[FR Doc. 79-642 Filed l-5r79; 8:45 am] 
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sunshine act meetings 


This section of the FEDERAL REGISTER contains notices of meetings published under the “Government in the Sunshine Act” (Pub. L. 94-409) 5 U.S.C. 
552b(eK3) 


CONTENTS 

Items 


Civil Aeronautics Board. 1-4 

Commodity Futures Trading 

Commission. 5 

Federal Energy Regulatory 

Commission. 6 

Federal Home Loan Bank 

Board. 7, 8 

Securities and Exchange 
Commission.. 9, 10 


[6320-01-M] 

1 

CM-187 Arndt 3; January 1979] 

CIVIL AERONAUTICS BOARD. 

Notice of deletion of items from the 
January 4, 1979, meeting agenda. 

TIME AND DATE: 10 a.m., January 4, 
1979. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428. 

SUBJECT: 

11. Docket 33223, 33462. 33548, and 
33948—Federal Express petition for an 
order to show cause on its certificate appli¬ 
cation for Midway-Cleveland/Detroit/ 
Kansas City/Minneapolis/Pittsburgh/St. 
Louis nonstop authority; Wright’s petition 
for an order to show cause on its certificate 
amendment application for Midway-Cleve¬ 
land/Detroit nonstop authority; Frontier’s 
and Ozark’s application for Midway-Cleve- 
land/Detroit/Kansas City/Minneapolis/ 
Pittsburgh/St. Louis nonstop authority and 
their motions to consolidate with Federal 
Express application; American’s answer re¬ 
questing some of the same authority 
(BPDA). 

21. Docket 31133; agreement among the 
members of the Air Traffic Conference of 
America (ATC) relating to a personal guar¬ 
antee of performance of air traffic confer¬ 
ence sales agency agreement (BPDA). 

STATUS: Open 

PERSON TO CONTACT: 

Phyllis T. Kaylor. the Secretary, 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
Item 11 is being deleted due to 
changes necessary in the revised show- 
cause order which could not be com¬ 
pleted in time to allow the Board suffi¬ 
cient consideration of the case. Fur¬ 
ther staff analysis is required for Item 
21. Accordingly, the following Mem¬ 
bers have voted that Items 11 and 21 
be deleted from the January 4, 1979 


agenda and that no earlier announce¬ 
ment of this change was possible: 

Chairman Marvin S. Cohen 
Member Richard J. O’Melia 
Member Elizabeth E. Bailey 
Member Gloria Schaffer 

[S-27-79 Filed 1-4-79: 3:31 pml 


[6320-01-M] 

2 

CM-187 Arndt. 2: Jan. 2. 1979] 

CIVIL AERONAUTICS BOARD. 

Notice of addition of item to the 
January 4, 1979, meeting agenda. 

TIME AND DATE: 10 a.m., January 4, 
1979. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428. 

SUBJECT: 17a. Dockets 33845 et al., 
American et al., requests for exemp¬ 
tion in unused authority markets—Pe¬ 
titions of Northwest and Ozark for re¬ 
consideration of Order 78-11-126. 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
Northwest petitioned for reconsider¬ 
ation of Order 78-11-126 insofar as 
that order granted exemptions to 
other carriers in three ’’unused au¬ 
thority" markets where Northwest 
was first in line for new certificate au¬ 
thority, and also moved for a stay 
pending judicial review. Answers have 
been received from TWA and Orlando. 
Northwest has also moved the court of 
appeals for a judicial stay, and a hear¬ 
ing is set for Wednesday, January 3. 
1979, but the parties have agreed to 
defer the hearing if the Board puts 
this item on its January 4 agenda. Ac¬ 
cordingly. the following Members have 
voted that agency business requires 
the addition of Item 17a to the Janu¬ 
ary 4. 1979 agenda and that no earlier 
announcement of this addition was 
possible: 

Chairman Marvin S. Cohen 
Member Richard J. O’Melia 
Member Elizabeth E. Bailey 
Member Gloria Schaffer 

[S-26-79 Filed 1-4-79: 3:31 pm] 


[6320-01-M] 

3 

CM-187 Arndt. 1; Dec. 29. 1978] 
CIVIL AERONAUTICS BOARD. 

Notice of addition of item to the 
January 4, 1979, meeting agenda. 

TIME AND DATE: 10 a.m., January 4, 
1979. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington. D.C. 20428. 

SUBJECT: 34a. Dockets 32686, 33587, 
33640, 33637, 34036. 34038. 34266. 

34246. 34274, 34255, and 34272-BIA 
status report and options memo on the 
pending United States-Germany ex¬ 
emption applications (BIA). 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
In Order 78-11-156 the Board deferred 
consideration of pending United 
States-Germany exemption applica¬ 
tions and invited additional applica¬ 
tions. Considering the alternative op¬ 
tions now will permit the staff to 
submit an order expeditiously for 
these important international mar¬ 
kets. Accordingly, the following Mem¬ 
bers have voted that agency business 
requires the addition of Item 34a to 
the January 4. 1979 agenda and that 
no earlier announcement of this addi¬ 
tion was possible: 

Chairman Marvin S. Cohen 
Member Richard J. O’Melia 
Member Elizabeth E. Bailey 
Member Gloria Schaffer 

LS-25-79 Filed 1-4-79; 3:31 pm] 


[6320-01-M] 

4 

CM-188: Jan 2. 1979] 

CIVIL AERONAUTICS BOARD. 

TIME AND PLACE: 10 a.m., January 
2. 1979. 

PLACE: Room 1011, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428. 

SUBJECT: Discussion of issues related 
to development of Civil Aviation Rela¬ 
tions with the People’s Republic of 
China. 

STATUS: Closed. 
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SUNSHINE ACT MEETINGS 


PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
Notice was received from the Depart¬ 
ment of State the afternoon of Decem¬ 
ber 27, 1978, that an interagency meet¬ 
ing on the People's Republic of China 
would be held January 2, 1979, at 3:30 
p.m. Accordingly, the following Board 
members have voted that agency busi¬ 
ness requires that the Board meet on 
this item on less than 7 days notice 
and that no earlier announcement of 
the meeting was possible: 

Chairman Marvin S. Cohen 
Member Richard J. O’Melia 
Member Elizabeth E. Bailey 

This meeting will concern the 
Board’s view on possible negotiations 
with the People’s Republic of China. 
Premature public disclosure of the op¬ 
tions, plans and opinions of the Board 
could seriously compromise the United 
States’ ability to successfully resolve 
this issue in the best interests of the 
United States. Accordingly, the follow¬ 
ing Members have voted that public 
observation of this meeting would in¬ 
volve matters the premature disclo¬ 
sure of which would be likely to sig¬ 
nificantly frustrate implementation of 
proposed agency action within the 
meaning of the exemption provided 
under 5 U.S.C. 552b(c)(9)(B) and 14 
CFR section 310b.5(9)(B) and that the 
meeting will be closed: 

Chairman Marvin S. Cohen 
Member Richard J. O’Melia 
Member Elizabeth E. Bailey 

Persons Expected To Attend 

Board Members: Chairman Marvin S. 
Cohen; Member Elizabeth E. Bailey; and 
Member Richard J. O’Melia. 

Assistants To Board Members: Mr. David M. 
Kirstein; Mr. Sanford Rederer; and Mr. 
Stephen H. Lachter. 

Office of the Managing Director: Mr. John 
R. Hancock. 

Bureau of International Affairs: Mr. Donald 
A. Farmer, Jr.; Mr. Rosario J. Scibilia; Ms. 
Sandra W. Gerson; Mr. Richard M. 
Loughlin; Mr. Regis P. Miland, Jr. Mr. 
Edward R. Wilbur; Mr. Parlen L McKen¬ 
na; and Mr. David A. Levitt. 

Office of the General Counsel: Mr. Philip J. 
Bakes, Jr.; Mr. Gary J. Edles; Mr. Peter B. 
Schwarzkopf; and Ms. Carol Light. 

Bureau of Pricing and Domestic Aviation: 
Mr. Michael E. Levine; Mr. Herbert 
Aswall; and Mr. Douglas V. Leister. 

Office of Economic Analysis: Mr. Robert H. 

Frank and Mr. Richard H. Klem. 

Bureau of Consumer Protection: Mr. 
Reuben B. Robertson and Ms. Patricia 
Kennedy. 

Office of the Secretary: Mrs. Phyllis T. 
Kaylor and Ms. Deborah A. Lee. 

General Counsel Certification 

I certify that this meeting may be closed 
to the public under 5 U.S.C. 552b(c)(9)(B) 
and 14 CFR Section 310b.5(9)(B) and that 


the meeting may be closed to public obser¬ 
vation. 

Phil Bakes, 
General Counsel 
IS-28-79 Filed 1-4-79; 3:49 pml 


[6351-01-M] 

5 

COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 11 a.m.» January 
12, 1979. 

PLACE: 2033 K Street NW., Washing¬ 
ton, D.C.. eighth floor conference 
room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Market surveillance. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Jane Stuckey, 254-6314. 

[S-31-79 Filed 1-4-79; 3:49 pm] 


[6740-02-M] 

6 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

The following notice of meeting is 
published pursuant to section 3(a) of 
the Government in the Sunshine Act 
(Pub. L. No. 94-409), U.S.C. 552b: 

TIME AND DATE: January 10. 1979. 

PLACE: 825 North Capitol Street NE. t 
Washington, D.C. 20426, room 9300. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Agenda. 

Note.— Items listed on the agenda may be 
deleted without further notice. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: Kenneth F. Plumb. 
Secretary, 202-275-4166. 

This is a list of matters to be consid¬ 
ered by the Commission. It does not 
include a listing of all papers relevant 
to the items on the agenda, however, 
all public documents may be examined 
in the Office of Public Information. 

Gas Agenda—214th Meeting. January 10, 
1979, Regular Meeting 

CAG-1. Docket No. RP71-107 (phase ID et 
al. (PGA79-1), (R&D 79-1), Northern Nat¬ 
ural Gas Co. 

CAG-2. Docket No. RP73-23 (PGA79-1), 
Lawrenceberg Gas Transmission Corp. 
CAG-3. Docket No. RP76-136. RP77 26. and 
RP77-106, Eastern Shore Natural Gas Co. 
CAG-4. Docket No. RP78-77, Mississippi 
River Transmission Corp. 

CAG-5. Docket No. RP76-148 (PGA No. 79- 
lb). Gas Gathering Corp. 

CAG-6. Docket No. CP78-362. United Gas 
Pipe Line Co. 


CAG-7. Docket No. RP78-56. Northern Nat¬ 
ural Gas Co. 

CAG-8. Docket No. CP76-174, Kansas-Ne- 
braska Natural Gas Co., Inc. Docket No. 
CP78-216. Michigan Wisconsin Pipe Line 
Co. 

CAG-9. Docket No. CS69-6 et al.. Freeport 
Oil Co. (Freeport Minerals Co.), et al. 
CAG-10. Docket No. CP78-446, El Paso Nat¬ 
ural Gas Co., Michigan Wisconsin Pipe 
Line Co. 

CAG-11. Docket No. CP76-10, Arkansas 
Louisiana Gas Co. and Docket No. CP76- 
25. Michigan Wisconsin Pipe Line Co. 

Gas Agenda—214th Meeting, January 14, 
1979, Regular Meeting 

1. PIPELINE RATE MATTERS 

RP-1. Docket No. RP79-16. Florida Gas 
Transmission Co. 

II. PRODUCER MATTERS 

CI-1. Docket No. CI64-26. Gulf Oil Corp. 

III. PIPELINE CERTIFICATE MATTERS 

CP-1. Docket No. CP76-16. Tenneco LNG, 
Inc. 

Miscellaneous Agenda—214th Meeting, 
January 10. 1979. Regular Meeting 

M-l. Docket No. RM78-12. Incentive rate of 
return for the Alaska Natural Gas Trans¬ 
portation System. 

Power Agenda—214th Meeting, January 
10. 1979, Regular Meeting 

CAP-1. Docket Nos. ER79-55 and ER79-69, 
Ohio Power Co. 

CAP-2. Docket Nos. ER76-90 and ER77-558. 
Boston Edison Co. 

CAP-3. Docket Nos. ER77-5 and E-8152, 
Otter Tail Power Co. 

CAP-4. Project Nos. 2863 and 2877. City of 
Holyoke, Mass. 

Power Agenda—214th Meeting. January 

10, 1979. Regular Meeting 

i. electric rate matters 

ER-1. Docket No. ER79-84. Southern Co. 
Services. Inc. 

ER-2. Docket No. E-8851, Alabama Power 
Co. 

ER-3. Docket No. E-8570. Southern Califor¬ 
nia Edison Co. 

ER-4. Docket Nos. ER76-304. ER76-317. and 
ER76-498. New England Power Co. 

ER-5. Docket No. ER76-495 (phase II). 

Carolina Power & Light Co. 

ER-6. Docket No. E-7704, The Electric and 
Water Plant Board of the City of Frank¬ 
fort, Ky. v. Kentucky Utilities Co.: Docket 
No. E-7669. Public Serv ice Co. of Indiana; 
Docket No. E-7937, Indianapolis Power & 
Light Co.; Docket No. E-8053. Kentucky 
Utilities Co. 

ER-7. Docket No. EL78-32. New York State 
Electric & Gas Corp. 

11. licensed project matters 

P-1. Project No. 2422. Brown-New Hamp¬ 
shire. Inc. 

Kenneth F. Plumb, 
Secretary . 

[S-22-79 Filed 1-4-79. 11:24 am] 
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7 

FEDERAL HOME LOAN BANK 
BOARD. 

TIME AND DATE: 9:30 a.m., January 
11. 1979. 

PLACE: 1700 G Street NW., sixth 
floor, Washington. D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Franklin O. Bolling, 202-377-6677. 

MATTERS TO BE CONSIDERED: 

Consideration of Federal Association In¬ 
vestment in BIAPE. 

Consideration of Association request for 
extension of time for change of location of 
branch office—Cragin Federal Savings & 
Loan Association. Chicago. Ill. 

Branch office application—Chicago 
Heights Federal Savings Ac Loan Associ¬ 
ation, Chicago Heights. Ill. 

Applications for bank membership and in¬ 
surance of accounts—King's Harvest Sav¬ 
ings & Loan Association, Hanford. Calif. 

Branch office application—Home Federal 
Savings Ac Loan Association. Ridgewood, 
N.Y. 

No. 208, January 4, 1979. 

IS-24-79 Filed 1-4-79; 3:23 pm] 


[ 6720-01-M] 
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FEDERAL HOME LOAN BANK 
BOARD. 

'FEDERAL REGISTER" CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Vol. 44, No. 1, page 151, January 2, 
1979. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 9:30 a.m., 
January 4. 1979. 

PLACE: 1700 G Street NW.. sixth 
floor, Washington. D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Franklin O. Bolling, 202-377-6677. 
CHANGES IN THE MEETING: 

THE FOLLOWING ITEM HAS BEEN 
ADDED TO THE AGENDA FOR 
THE OPEN MEETING: Application 
for permission to issue mortgage 
backed notes—City Federal Savings & 
Loan Association, Elizabeth, N.J. 

No. 207. January 4, 1979. 

[S-23-79 Filed 1-4-79; 3:23 pm] 


[8010-01-M] 

9 

SECURITIES AND EXCHANGE 
COMMISSION. 

"FEDERAL REGISTER" CITATION 
OF PREVIOUS ANNOUNCEMENT: 


SUNSHINE ACT MEETINGS 

[44 FR 151. Jan. 2. 1979]. 

STATUS: Open/closed meetings. 

PLACE: Room 825, 500 North Capitol 
Street, Washington, D.C. 

DATE PREVIOUSLY ANNOUNCED: 
December 27, 1978. 

CHANGES IN MEETING: Additional 
items. The following item will be con¬ 
sidered at the open meeting scheduled 
for Thursday, January 4. 1978 at 9:30 
a.m.: 


Consideration of whether to adopt amend¬ 
ments to the schedules relating to the dis¬ 
closure requirements applicable to certain 
beneficial owners of certain classes of equity 
securities, i.e.. Schedules 13D. 13G and 14D- 

1. The proposed amendments consist basi¬ 
cally of enlarged cover pages for the three 
schedules on which persons filing the sched¬ 
ules will abstract certain data from within 
the schedules in order to facilitate the en¬ 
tering of such data into a computer system. 
For further information, please contact Wil¬ 
liam H. Carter at (202) 376-8090. 

The following additional items will 
be considered at the closed meeting 
scheduled for Thursday, January 4, 
1978. immediately following the open 
meeting at 9:30 a.m.: 

Amicus participation. 

Litigation matter. 

Proposed enforcement action. 

Chairman Williams, Commissioners 
Loomis, Evans, Pollack and Karmel 
determined that Commission* business 
required the above changes and that 
no earlier notice thereof was possible. 

January 3. 1978. 

[S-29-79 Filed 1-4-79 3:49 pm] 


[8010-01-M] 

10 

SECURITIES AND EXCHANGE 
COMMISSION. 

Notice is hereby given, pursuant to 
the provisions of the Government in 
the Sunshine Act. Pub. L. 94-409. that 
the Securities and Exchange Commis¬ 
sion will hold the following meetings 
during the week of January 8. 1979, in 
room 825, 500 North Capitol Street, 
Washington. D.C. 

Closed meetings will be held on 
Tuesday, January 9, 1979, at 10 a.m. 
and after oral argument and on 
Wednesday, January 10, 1979, at 9 
a.m. Open meetings will be held on 
Tuesday, January 9. 1979, at 2:30 p.m. s 
and on Thursday, January 11, 1979 at 
10 a.m. 

The Commissioners, their legal assis¬ 
tants, the Secretary of the Commis¬ 
sion, and recording secretaries will 
attend the closed meetings. Certain 
staff members who are responsible for 
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the calendared matters may be pres¬ 
ent. 

The General Counsel of the Com¬ 
mission. or his designee, has certified 
that, in his opinion, the items to be 
considered at the closed meetings may 
be considered pursuant to one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c) (4) (8) (9) (A), and (10) and 17 
CFR 200.402 (a) (8) (9) (i), and (10). 

Chairman Williams and Commis¬ 
sioners Loomis. Evans. Pollack, and 
Karmel determined to hold the afore¬ 
said meetings in closed session. 

The subject matter of the closed 
meeting scheduled for Tuesday, Janu¬ 
ary 9. 1979. at 10 a.m. and after oral 
argument, will be: 

Access to Investigative files by Federal. 
State or self-regulatory authorities. 

Formal orders of investigation. 

Freedom of Information Act appeals. 

Institution of administrative proceedings 
of an enforcement nature. 

Litigation matters. 

Personnel matter. 

Post oral argument discussion. 

Regulatory matter bearing enforcement 
implications. 

The subject matter of the open 
meeting scheduled for Tuesday, Janu¬ 
ary 9, 1979, at 2:30 p.m., will be: 

Oral argument by Edward F. Butler in 
support of his appeal from disciplinary 
action taken against him by the National 
Association of Securities Dealers. Inc. 

The subject matter of the closed 
meeting scheduled for Wednesday. 
January 10, 1979, at 9:00 a.m., will be: 

Legislative and Regulatory matter bearing 
enforcement implications. 

The subject matter of the open 
meeting scheduled for Thursday, Jan¬ 
uary 11, 1979 at 10 a.m., will be: 

1. Consideration of Chicago Board Op¬ 
tions Exchange. Inc. (“CBOE**) rule filing 
(File No. SR-CBOE-78-23) that would au¬ 
thorize the CBOE to replace its board 
broker system with an order book official 
system. For further information, please con¬ 
tact Thomas C. Etter, Jr. at (202) 755-7915. 

2. Consideration of whether to grant a re¬ 
quest for a waiver of the Municipal Securi¬ 
ties Rulemaking Board Financial and Oper¬ 
ations Principal Qualification Examination 
requirement. For further information, 
please contact Katharine Emmons at (202) 
755-2947. 

3. Consideration of a staff proposal to dis¬ 
tribute two voluntary surveys that are de¬ 
signed to obtain data on exchange members 
institutional money management business 
and on certain types of “market maker*’ 
transactions. The surveys are intended to 
assist the Commission in reviewing the 
impact of section 11(a) following that provi¬ 
sion’s full effectiveness on February l, 1979, 
and. if necessary, to plan for further rule- 
making or interpretive action under Section 
11(a)(1). For further information, please 
contact Arnold Y. Dean at 202-755-4372. 

4. Consideration of a request by the law 
firm of Gardner. Carton & Douglas, pursu¬ 
ant to 17 CFR 200.735-8(e), for a waiver of 
the imputation of disqualification rule. For 
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further information, please contact Irving 
Picard at 202-755-1238. 

5. Consideration of whether to revise any 
of the items in new registration statement 
Forms N-l and N-2 on which submission of 
additional comments by the public was in¬ 
vited in Securities Act Release No. 5964 
(Aug. 28. 1978). For further information, 
please contact Glen A. Payne at 202-755- 
1739. 

FOR FURTHER INFORMATION. 
PLEASE CONTACT: 

Beverly Rubman at 202-755-1103. 

January 4, 1979. 

IS-30-79 Filed 1-4-79; 3:49 pm) 


FEDERAL REGISTER. VOL 44. NO. 5—MONDAY, JANUARY 8, 1979 






MONDAY, JANUARY 8,1979 
PART II 



DEPARTMENT OF 
TRANSPORTATION 


Materials Transportation 
Bureau 



A 


RADIOACTIVE MATERIALS 

Requirements for Transportation 





















1852 


PROPOSED RULES 


[4910-60-M] 

DEPARTMENT OF TRANSPORTATION 

Materials Transportation Bureau 

149 CFR Parts 127, 171, 172, 173, 174, 175, 
176, 177] 

[Docket No. HM-169; Notice No. 79-1] 

RESEARCH AND SPECIAL PROGRAMS 
ADMINISTRATION 

Requirements for Transportation of Radioactive 
Materials 

AGENCY: Materials Transportation 
Bureau, DOT. 

ACTION: Notice of Proposed Rule¬ 
making. 

SUMMARY: This notice proposes to 
change the requirements of the Haz¬ 
ardous Materials Regulations concern¬ 
ing radioactive materials to make 
them campatible with the latest re¬ 
vised international standards for 
transport of radioactive materials as 
promulgated by the International 
Atomic Energy Agency (IAEA). A par¬ 
allel proposal by the U.S. Nuclear Reg¬ 
ulatory Commission (NRC), to its Title 
10 CFR Part 71, “Packaging of Radio¬ 
active Materials for Transport and 
Transportation of Radioactive Materi¬ 
als Under Certain Conditions,” will be 
published at a later date in the Feder¬ 
al Register. 

DATE: Comments must be received on 
or before April 5, 1979. 

ADDRESS COMMENTS TO: Dockets 
Branch, Information Services Division, 
Materials Transportation Bureau. U.S. 
Department of Transportation, Wash¬ 
ington, D.C. 20590. It is requested that 
five copies be submitted. 

FOR FURTHER INFORMATION 
CONTACT: 

R. R. Rawl, Office of Hazardous Ma¬ 
terials Regulation. Materials Trans¬ 
portation Bureau. U.S. Department 
of Transportation, 2100 Second 
Street, SW.. Washington. D.C. 20590, 
telephone 202-426-2311. 

SUPPLEMENTARY INFORMATION: 
I. Background: In 1959, at the request 
of the Economic and Social Council of 
the United Nations, the International 
Atomic Energy Agency (IAEA) under¬ 
took the development of international 
regulations for the safe transportation 
of radioactive materials. The initial 
regulations published by the Agency 
in 1961 were recommended to member 
states as the basis for national regula¬ 
tions and for application to interna¬ 
tional transportation. As a result of 
extensive revision in 1963 and L964, 
and further effort in 1966, a version of 
the IAEA “Regulations for Safe 
Transport of Radioactive Materials. 
Safety Series No. 6” was published in 
1967. The IAEA regulations have since 


been adopted generally by most of the 
nations of the world as a basis for 
their own national regulations govern¬ 
ing the transportation of radioactive 
materials. 

Since 1966. the U.S. Nuclear Regula¬ 
tory Commission (USNRC) (formerly 
the Atomic Energy Commission 
(AEC)) has issued regulations which 
are substantially in conformance with 
IAEA standards for fissile radioactive 
materials and large quantities of radio¬ 
active materials. On October 4, 1968, 
the Hazardous Materials Regulations 
Board of the Department of Transpor¬ 
tation (DOT) published amendments 
which were also in substantial con- 
.formance with the 1967 IAEA stand¬ 
ards (Docket HM-2, 33 FR 14918). 

In February 1969, recognizing that 
the international standards should be 
revised from time-to-time on the basis 
of scientific and technical advances, as 
well as accumulated experience in 
their application, the IAEA invited all 
of its member states to submit com¬ 
ments and suggested changes to the 
regulations. Another aim was to 
remove any ambiguities and to sim¬ 
plify the presentation of the text of 
the regulations. 

Comments and suggested revisions 
to the IAEA regulations were then col¬ 
lected by DOT from the AEC. the 
American National Standards Insti¬ 
tute (ANSI). Atomic Industrial Forum, 
and others. As a result of that effort a 
compilation of some 40 comments was 
then forwarded by DOT to the IAEA 
in July 1969. Some of these suggested 
changes were intended to make a more 
positive alignment of the U.S. regula¬ 
tions with the IAEA regulations possi¬ 
ble. 

In all, the IAEA received more than 
300 pages of comments from the 
member states. During the period of 
February 2-13, 1970, the IAEA con¬ 
vened a panel of experts to review the 
regulations and consider the com¬ 
ments which had been submitted by 
member states. The U.S. Delegation 
on this review panel consisted of a 
three-man team, headed by the DOT 
representative, with one adviser from 
the AEC and another from private in¬ 
dustry. At this panel. 14 countries and 
10 international organizations were 
represented. 

As a result of this review panel's ef¬ 
forts. a first working draft of a revi¬ 
sion of the regulations was developed. 
It was circulated to the chairmen of 
the working groups of the review 
panel in April 1970. Subsequently, a 
second revision draft was prepared and 
issued in June 1970 to all of the review 
panel participants for their review. 
The second draft was also circulated 
by the AEC to many interested per¬ 
sons. On December 3, 1970, the Secre¬ 
tary General transmitted a third revi¬ 
sion draft to all IAEA member states 


and to interested international organi¬ 
zations. 

On January 27, 1971 (36 F.R. 1280), 
the Office of Hazardous Materials of 
the DOT published a public notice in 
the form of a “Request for Public 
Advice on Revisions of Intematonal 
Regulations.” Interested persons were 
thereby informed of the issuance and 
availability of this third revised draft, 
indentified as IAEA Document No. 
PL-383, entitled “Regulations for the 
Safe Transport of Radioactive Materi¬ 
als, Third Revised Draft, November 

1970. ” 

In cooperation with the AEC, the 
DOT solicited comments on this third 
draft. Copies were distributed to all 
AEC operating contractors, as well as 
the Atomic Industrial Forum and 
ANSI Subcommittee N-14 (Transpor¬ 
tation of Fissile and Radioactive Mate¬ 
rials) for redistribution to their mem¬ 
bers and other interested persons. As a 
result of the above notice, copies were 
distributed to a large number of re¬ 
questers. 

Formal U.S. comments on the third 
draft were forwarded by DOT to the 
IAEA through the State Department 
in July 1971. 

A final Review Panel of experts was 
convened by the IAEA in October 

1971, to finalize the revisions. As a 
result of that Panel, the IAEA subse¬ 
quently issued its “Safety Series No. 6, 
Regulations for the Safe Transport of 
Radioactive Materials 1973 Revised 
Edition.” in late 1973. Since that time 
most major countries and internation¬ 
al transport organizations, i.e., Inter- 
Govemmental Maritime Consultative 
Organization (IMCO), International 
Air Transport Association (IATA), Eu¬ 
ropean Agreement for the Carriage of 
Dangerous Goods by Rail (RID): Euro¬ 
pean Agreement Concerning Interna¬ 
tional Carriage of Dangerous Goods 
by Road (ADR), have completed revis¬ 
ing their own regulations to achieve 
conformity with the 1973 IAEA Stand¬ 
ards. 

With respect to efforts by the 
United States achieve conformity with 
IAEA Standards, the involvement of 
two agencies. DOT and NRC. makes it 
necessary to revise certain parts of two 
distinct bodies of regulations—49 CFR 
and 10 CFR Part 71. The publication 
of this Notice by the DOT has been 
held in abeyance until after the reis¬ 
suance of the Hazardous Materials 
Regulations (Docket HM-103/112. 
“Consolidation of Title 14. Part 103, 
and Title 46, Part 146, in Title 49” 41 
F.R. 15972. April 14. 1976. Part II as 
amended). As mentioned in the pream¬ 
ble to those amendments, the MTB 
was completing its first major phase of 
its continuing effort to improve, 
update, and simplify the regulations 
governing the shipment and transpor¬ 
tation of hazardous materials. The 
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next phase was therein stated to be a 
recodification of the entire body of 
hazardous materials regulations, the 
purpose of which would be to rear¬ 
range and revise the language of the 
regulations in more comprehensible 
and accessible form to reduce inconsis¬ 
tency. redundancy and obsolescence. 
This notice incorporates the new over¬ 
all future plan of the regulations to 
the extent that the new Part 127 pro¬ 
posed herein is a redesign and editori¬ 
al rearrangement of the major sec¬ 
tions applicable to the radioactive ma¬ 
terials classification, which previously 
had been located in § 173.389 through 
173.399. with the rearrangements al¬ 
ready promulgated in HM-103/112 ap¬ 
plicable to Parts 171. 172. 173. 174. 175. 
176, and 177. 

Subsequent to the issuance of the 
1973 Edition of IAEA Safety Series 
No. 6. the IAEA convened another 
Review Panel in December 1974. The 
purpose of this Panel was to consider 
any minor inconsistencies, omissions 
or errors that were being revealed in 
the course of national and internation¬ 
al application to the IAEA's 1973 Re¬ 
vised Standards, and to recommend, 
among other things, any changes of 
detail that should be introduced into 
the regulations under the established 
procedures of the IAEA Board of Gov¬ 
ernors. 

As a result of the work of the 1974 
Review Panel, the IAEA developed a 
list of so-called “minor” drafting 
changes to the 1973 Revised Edition of 
Safety Series No. 6 (which were effec¬ 
tive upon publications. May 1975), as 
well as a list of so-called substantive 
proposed “90-day” changes. The latter 
were adopted on December 16, 1977 by 
the IAEA. Essentially, both of the 
above sets of changes have been con¬ 
sidered in preparing this Notice, as 
well as the basic content of 1973 
Safety Series No. 6 itself. 

II. Comparison with current regula¬ 
tions: The following table lists the 
paragraph numbers of the Part 127 
changes proposed herein, indicating 
the existing Title 49 paragraph 
number, and the most applicable cor¬ 
responding paragraph number of 
IAEA Safety Series No. 6. 1973 Edi¬ 
tion. as revised. It should be recog¬ 
nized that in many cases the cross ref- 


erences are to paragraphs which are 
similar to, but not identical with cur¬ 
rent 49 CFR Sections. 



Comparable 

Proposed Section 

Now shown in 

SecUon in 


49 CFR as 

1973 IAEA SS 
No. 6 

127.1(a)_ 

.. (new)__ 

102 

127.19<bXl).. 

,. (new)_... 

104(a) 

127.1(bX2>. 

. 175.1(XaX8>... 

104(b) 

127.1(bX3>... 

. 175.KX&X8)... 

104(b) 

127.1(c).. 

,. (new) 

108 

127.3_ 

.. (new)- 

109 

— 

.. (new)__ 

„ 173.389<q>- 

no 


Comparable 

Proposed Section Now shown In Section In 
49 CFR as 1973 IAEA SS 
No. 6 


- 173 389<rn>_115 

- (new)- 144 

-(new)_116 

______ (new)___... 144 

... 173.389(a)_117 

_ 173.389(0)_ 119 

-(new)-120 

- 173.389(0_ 121 

_ 173.389(n>_122 

_(new)__ 123 

____ (new)... 144 

...(new)..._124 

127.3_(new)..132 

_~~~~___.. (new)-133 

_ 173 389(e)_ 134 

___ 173.389(g)- 135 

_(new)..136 

_____ 173.389(1)_173-140 

______ (new)__ 138 

___(new)___126 


__(new)__ 128 

-(new)- 127 

_ 173.389(J)_130 

_ 173.38900...... 131 

. (new)_ 141 

_ (new)- 142 

_ (new)_ 143(a) 


... 

(new)..^........ 

143 

127.l01(aXl>..... 

(new). 

201 

127.101(aX2)- 

(new)........_ 

202 

127 l01(aX3). 

(new).^_.. 

203 

127.10H&X4)_ 

(new). 

204. 205 

127.101(aX5>_ 

(new). 

206 

127.101(aX6).. 

(new)__ 

208 

127.103 ... ... 

(new). 

209 

127.105(aX 1).. 

173.393(0_ 

210 

127 105(aK2)_ 

173.389(b)_ 

211 

127.105(aX3).. 

(new)_ 

212 

127.105(a)(4)_ 

(new)_...._ 

213 

127.105<aX5)_ 

(new)... 

215 

...................................... 

See 



173.24(cX4) 

214 

127.105(aX6)_ 

(new). 

216. 217. 218 

127.105(aX7>_ 

(new~.... 

219 

127.106<aX8>_ 

(new)_.... 

220 

127.105(aX9>.. 

173.389<b>(2> 



(Ui>.. 

221 

127 105(aX 10)_ 

(new)_ 

222 

127 105<aX 11) . .* 

(new)..__ 

223 

127.105<aXl2>_ 

(new)_ 

224 

127.105(a)< 13)- 

173.398<bXD- 



(ili)- 

225 

127.105<aX 14>_ 

173.393(g)._ 

226 

127.105(a)< 15).. 

(new)..—....... 

227 

127.107. 

(new>-see 



10CFR71... 

228-233 

127.109. 

(new)-see 



10CFR71... 

235-242 

127.113(aXl>- 

173.394(a)(1). 



173.395_No 

comparable 

section 

127.113(a)(2)- 173.394(aX2). 

173.395(a) 

(2) -No 

comparable 

secUon 

127.113(a)(3)_ 173.394(aX3). 

173.395(a) 

(3) . No 

comparable 

section 

127.113(aX4)_ 173.394<aX4>, 

173.395(a) 


127.11S(aXl> 


127.115<aX2) 


(4)_No 

comparable 

section 

l73.394(bXl). No 

comparable 

secUon 

173.394(bX3). 

173.395(b) 


(2)-No 


comparable 

secUon 


Comparable 

Proposed SecUon Now shown In SecUon in 
49 CFR as 1973 IAEA SS 
No. 6 


127.115(aX3)_ l73.394<bK4>. 

173.395(b) 

(3) _No 

comparable 

section 

127.1l5(aK4>_ 173.394<bX2). 

173.395(b) 

(1)_ No 

comparable 

secUon 

127.115(aX5)_l73.394(bX5), 

173.395(b) 

(4) -No 

comparable 

section 

127.1l5<aX6>.... 173.394<CK4>. No 

comparable 

secUon 

127.ll5(aK7)_ 173.394(0X6). No 

comparable 

section 

127.ll7(aXl)_ 173.396<bX 1). No 

comparable 

secUon 

127.ll7(aX2>_ 173.396(bH2). No 

comparable 

secUon 

127.U7(aX3>_ !73.396<bX3>. No 

comparable 

section 

127.117(aX4)-!73.39«(bX4>. No 

comparable 

section 

l27.117(aX5>- l73.396(bX5). No 

comparable 

secUon 

127.117(aX6).. 173.396<bX7). No 

comparable 

secUon 

!27.117(aX7)_ 173.396(b)(8). No 

comparable 

secUon 

127.ll7(bXi)_ 173.396<cXl). No 

comparable 

, secUon 

127.117(bX2)- 173.396(cX2). No 

comparable 

secUon 

127.1l7(bX3>- 173.396(cX3). No 

comparable 

secUon 

127.117(b)(4)_ 173.396(CX4>. No 

comparable 

secUon 

127.1l7(bX5)... 173.396(cX5). No 

comparable 

secUon 

127.1l9<aXi;.... (new)_No 

comparable 

secUon 

127.119UX2)_ (new)_ No 

comparable 

section 

127.119(aX3)__(new)_No 

comparable 

secUon 

127.119<bXl)_(new>~... No 

comparable 

secUon 

127.1 !9<bX2)-(new)_No 

comparable 

section 

127.119(bX3)- (new)_No 

comparable 

section 

127.119<bX4).~.~ (new)_No 

comparable 

127.121(a)-(new)_No 

comparable 

secUon 

127.203(aXl)- 173.391<aXl>. 306(b) 

127.203(aX2)...— 173.391(aX2). 302 

127.203(aX3)_ 173.391(aK3). 303 

127.203(aX4)- 173.39i(aX4). 306(c) 

127.203(aX5).. 173.391(a)_304 

127.203(aX6)_(new)-see 

also 

173.393(c)... 304 
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Proposed Section 

Comparable 

Now shown In Section In 

49 CFR as 1973 IAEA SS 

No. 6 

127.205(aXl). 

173.391(bX5). 306 

127.205(a)(2).... 

173.391(bX5). 306 

127.205(aX3)- 

173.391(bX2). 308 

127.205(aX4>. 

173.391(b)(3). 302 

127.205(a)(5). 

173.391(bX4). 303 

127.205(a)(6)_ 

173.391(bX6). 304 

127.205<aX7).. 

See also 

173 393(a)... 304 

127.205(a)(8). 

....311 

127.207__ 

173.391(a) Sc 

173.391(b) 

(5).. 306(a) 

127.209.. 

173.391(0 . 312 

127.211(a).. 

173.392(a)._ 314(b) 

127.211(b)..... 

173.392(a). 314(b) 

127.21 i(CXl).... 

173.392(b)...... 314(C) 

127.211(0X2)...... 

173.392(0(8). 314(CXU) 

127.211(0X3). 

173.392(0(2). No 

comparable 

section 

127.211(0X4)- 

173.392(0X3). No 

comparable 

section 

127.211(0X5)_ 

173.392(cX7). No 

comparable 

section 

127.211(0X6)... 

(new).............. Para 314 

Table VI 

127.211(0X7)-- 

173.392(cX4). NO 

comparable 

section 

127.211(0X8).. 

173.392(cX9). No 

comparable 

secUon 

127.211(0X9). 

173.392(CX6). No 

comparable 

section 


127.211(dXl> — 

_ 173.392(dXl). 

No 

comparable 

section 

127.211(dX2). 


No 

comparable 

section 

127.21 l(dX3)...... 


No 

comparable 

section 

127.2il(dX4). 

. !73.392(dX4). 

No 

comparable 

section 

127.211(d)(5) — 

_ 173.392(dX7). 

No 


comparable 

section 


127.213(a)..(new)—... 317 

<b> .-. (new)._.... 317 

127.301(a)..-. 173.394(a) Si 

173.395(a)... 401 

(b)_ 173.395(b) Si 

(C). 402 

127.303-305 .- (new). 403-411. Inc. 

Tables VII, 
vru. IX Si 
X 


127.401(a)_ 173.393(1)_ 504.506.508 

127.401(b)....- 173.3930)....... 532(a), 534. 

537 

127.401(0--- 

127.403.___ 173393(e)...... 231.240 

127.405(a)... 173.393(h). 

173.297(a)... 502 Incl. 

Table IX 

127.405(b).. 173.397(aXl>. 

127.405(0__ 173.397(b)- 

127.405(d). 173.397(0- 

127.405(e)---- (new). 

127.407 ___ 172.403(a).— 301 

127.411__- Part 172_«... 533. 536 

127.413(a)__ 174.700(b). 

178.700(h). 

177.842. 522 

127.413(b)-- (new)... 523 

127.413(0.._(new)... 524 

127.413(d) ,_. 173.396(e)- 525 

127.415(a)- (new)-526 

127.415(b)..... (new)- 527 

127.415(c).. 176.700(a)- 529 

127.415(d).. 173.396(0. 530 

127.415(e)_ (new)—«.— 531, 532 

127.415(f)--(new)- 632 

127.501(a)-...... (new)-601 


Comparable 

Proposed Section Now shown in Section In 
49 CFR as 1973 IAEA SS 
No. 6 


127.503(a)_ 


- 173.396(a). 601 

127.505(a)_ 


... 173.389(a). 604 

127.505(b)_ 


... 173.396(e). 525 

127.507(a). 

.. 

... 173.396(g)_621 

127.601(a). 


... (new).. 701 

127.601(b). 


- (new)___ 702 

127.605(a). 


... (new). 704 

127.605(b). 

........ 

... (new)..—.— 705 

127.605(c). 

........ 

... (new).— 706 

127.607. 


... (new)_ 707 

127.611(a)_ 


... 173.398(b)-709 

127.611(aXl)_ 


... 173.398(b)_ 710.711 

127.611(aX2)_ 

_ 173.398(b) & 



(new). 712 

127.61 l(aX3)_ 


- 173.398(b)_713 

127.611(a)(4) — 

ITflM , 

... 173.398(b)_ 714 

127.613(a).-. 


... 173.398(g). 715.716,717 

127.615(a).— 


... 173.398(c)...... 718 

127.617_ 


- 173.398(0_ 724 

127.619(a)- 


... 173.398(a). 726-731 

127.619(bXl).. 

... 173.398(aXl). 732 

127.619(b)(2).. 

... 173.398(2). 733 

127.619(b)(3)..... 

........ 

... (new)_ 734 

127.619(B)(4)— 


... 173.398(aX3>. 735 

127.619(0X1)_ 


... 173.398(a)(4). 736 

127.618(0X2)._ 


... 173.398. 737 

127.701(a)- 


... 173.393(a). 823 

127.703(a)_ 


... 173.393b(a).... 

127.703(b)_ 

........ 

... 173.393b(b).... 

127.703(0_ 


„. 173.393(0_ 

127.705(a)- 

........ 

... 173.393(m). 839 

127.707(a)_ 


... 173.393(n). 839 

127.711(a)- 


... 173.393 Note 



1. 802 

127.711(b).— 

_ 173.398 Note 



2__802 

127.713(a)_ 


... (new)__ 815 

127.713(b).. 

..._ (new). 816 

127.713(0_ 

........ 

... (new). 818 

127.713(d). 


... (new). 801 

127.715(a). 


... 173.393(a)(4). 834 

1 VI 71 H) 


... (new)..—. 835 

127.715(c)_... 


... (new)...—........ 838 

171.8 (Existing) 


... 171.8. 109A 

171.8 (Existing) 


... 171.8.- 109B 

171.8 (Existing) and 


127.3- 

........ 

- (new)_ 118 

171.8 (Existing) 


_ 125-128 

171,8 (ExlsUng) 


- . 129-131 

174.700(g). 


... (new).. 534 

175.700(d). 


... (new).—..... 542 

175.703(d)- 


- (new). 543.544,645 

175.703(e). 


- (new)—......... 546 

177.842(g)_ 


- 173.393(1X4).. 537 


III. Substantive proposed changes: 
While this notice proposes an exten¬ 
sive revision of that portion of the reg¬ 
ulations dealing with the transporta¬ 
tion of radioactive materials, the ma¬ 
jority of the changes are not substan¬ 
tive in nature. A discussion of the 
more substantive proposed changes 
follows: 

A. Individualized Type A Quantities 

The system by which radionuclides 
have been divided, for the purpose of 
specifying the number of curies per¬ 
mitted in Type A packages, into seven 
transport groups, according to their 
toxicity, plus a “special form 0 catego¬ 
ry would be eliminated. Under the 
present system, the allowable number 
of curies for each radionuclide in a 
group is the same as the allowable 
number of curies for the most restric¬ 
tive member of that group. This 
method is unnecessarily restrictive 
when applied to the less toxic group 
members, which in some cases have a 


maximum permissible body burden 
more than ten times that of the more 
toxic members. 

The proposed amendments have no 
groups at all. Instead, for each radio¬ 
nuclide two values. A, and A*, would be 
assigned as the maximum number of 
curies permitted in Type A packages 
in special form and normal form, re¬ 
spectively. The A, and A, values for 
various radionuclides would be listed 
in § 127.305. Methods by which these 
values were established are described 
in IAEA Safety Series No. 37. “Adviso¬ 
ry Material for the Application of the 
IAEA Transport Regulations. 0 

The value of Ai for special form ma¬ 
terial is based on the possible external 
radiation dose to individuals if the 
contents of the package are released, 
except that an upper limit of 1000 
curies is imposed. Under the proposed 
regulations, special form material 
must also be nondispersible as deter¬ 
mined by certain stringent criteria 
(which differ somewhat from present 
criteria for special form) described in 
§ 127.619. 

The bases for the A a values for 
normal material (that is, all forms 
other than special form) are: (1) an ac¬ 
cident of moderate severity might 
relese 0.1% of the contents, and 0.1% 
of the amount released might then be 
taken into the body of a human being 
in the vicinity; this intake should not 
exceed half the maximum permissible 
annual intake for workers as given in 
IAEA Safety Series No. 9. 1967 Edi¬ 
tion; and (2) A, shall not exceed A,. 
Intake values are based on Interna¬ 
tional Commission on Radiological 
Protection (ICRP) 1966 recommended 
limits for radiation exposure. 

The following table compares, for 
several radionuclides, the present spe¬ 
cial form and normal form limits with 
the limits that would be applicable 
under the proposed rule. 

This change would sometimes 
permit a single Type A package to re¬ 
place two or more present packages. 
Also, some of the small number of 
Type B packages with contents near 
the lower limit for Type B could be re¬ 
classified as Type A. The net effect is 
expected to be insignificant with re¬ 
spect to the number of Type A pack¬ 
ages or the total amount of material in 
Type A packages. 

For special form material, some 
limits would be increased and some 
would be decreased. Consequently, the 
changes in the number of such pack¬ 
ages also would be small. 
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Limit in Type A Packages, in Curies 


Present group 

Present 

Proposed 

Special 

form 

Normal Special 
form form 

Normal 

form 

*'Am 1..... 

20 

0.001 

8 

0.008 

"c IV. 

20 

20 

1000 

100 

“*Cf I. 

2 

0.001 

2 

0.009 

144 Cra I- 

20 

0.001 

10 

0.01 

“Co III. 

20 

3 

7 

7 

,w Ir III_ 

20 

3 

20 

20 

“Mo IV. 

20 

20 

100 

100 

"Na IV_ 

20 

20 

5 

5 

”P IV..... 

20 

20 

30 

30 

*«*Po I. 

20 

0 001 

200 

0.2 

m Pu I__ 

20 

0.001 

2 

0002 

90 Sr II_ 

20 

0.05 

10 

0.4 


B. Low-Level Solid Radioactive 
Materials (LLS) 

A new category, low level solid (LLS) 
has been proposed. Its definition, 
based on specific activity and the lea- 
chability characteristics of the materi¬ 
al being transported, recognizes immo¬ 
bilization techniques now being used 
in waste handling operations and the 
degree to which the radioactive con¬ 
tent is fixed in the non-radioactive 
matrix. The provisions for shipment of 
LLS materials as proposed herein 
differ from those in IAEA regulations, 
in that use of Type A packagings 
would be required, as opposed to 
“strong industrial packagings” meet¬ 
ing certain criteria of the United Na¬ 
tions Recommendation on “Transport 
of Dangerous Goods” as prescribed In 
§209 of IAEA Safety Series No. 6. 
MTB has proposed these Type A pack¬ 
aging criteria because it is of the opin¬ 
ion that the packaging reference to 
the United Nations requirements has 
not been sufficiently described in the 
IAEA regulations. 

C. Low Specific Activity Radioactive 
Materials (LSA) 

Some changes are also proposed 
herein for LSA material, as defined in 
§ 127.3. The specific activity limits 
would be related to A, values rather 
than to transport group. Articles with 
non-fixed surface contamination have 
been included within the LSA defini¬ 
tion. Methods of concentrating the ac¬ 
tivity in transport, such as leaching 
and evaporation, would have to be con¬ 
sidered. Finally, the limit for tritium 
oxide in aqueous solution, after con¬ 
sideration of the hazards due to wet¬ 
ting of the skin and to possible inhala¬ 
tion of vapors, would be Increased 
from 5 curies/liter to 10 curies/liter. 
In addition, in proposed § 127.211, the 
existing authorization for the use of 
non-specified “strong tight packaging” 
for LSA materials in full-load ship¬ 
ments would be deleted, in favor of a 
specific requirement for Type A pack¬ 
ages in all cases for LSA materials, 


whether as full-loads, or other than 
full-loads. This proposal is based on 
numerous reports received by the 
DOT of insufficient packagings used 
with the “strong tight packaging” au¬ 
thorization. Further, the existing pro¬ 
vision for the shipment of bulk liquid 
LSA materials, as authorized in 49 
CFR 173.392(d)(2) in specific highway 
cargo tank or rail tank cars would be 
deleted. This deletion appears merited 
in light of the newly revised definition 
of LSA materials wherein the method 
of concentrating the activity in trans¬ 
port, such as leaching and evapora¬ 
tion, must be taken into account. 

In this proposal the definition for 
LSA has been qualified for liquid ma¬ 
terials so as to clarify that for liquids 
it must be assumed that the conditions 
likely to be encountered which could 
result in increasing the activity con¬ 
centration would occur during normal 
or accident conditions. The net effect 
of this clarification therefore is to 
remove liquids from consideration as 
LSA. 

D. Requirements for Special Form 
Radioactive Materials 

The qualification tests for special 
form radioactive material in proposed 
§ 127.619 would modify current re¬ 
quirements primarily by adding a 
bending test, providing more detailed 
instructions for the immersion or 
leaching procedure, and changing the 
maximum loss by leaching to 0.05 mi¬ 
crocurie in each of two determinations 
rather then the present 0.005% for a 
single determination. Long, slender ob¬ 
jects are more likely to suffer bending 
under rough handling or accident con¬ 
ditions than are short or large-diame¬ 
ter objects. A minimum length of 10 
cm and a minimum length-to-width 
ratio of 10 have been proposed for ap¬ 
plication of the bending test. The 
leaching test specified by the IAEA 
regulations has been proposed as suit¬ 
able and should yield uniform results. 
An absolute amount leached is more 
appropriately related to the hazard 
than is a fixed percentage. Although 
0.05 microcurie is much smaller than 
any of the A, quantities in this case it 
is specified as a measure of the indis¬ 
persibility and is equivalent to the 
maximum permissible non-fixed sur¬ 
face contamination on 50 cm 2 of a 
package surface. 

Existing regulations require that 
“special form radioactive material” 
have either (1) no dimension less than 
0.5 mm or (2) at least one dimension 
greater than 5 mm. It is now proposed 
that special form radioactive material 
must have at least one dimension not 
less than 5 mm. The first option has 
been deleted because of the possible 
difficulty of identifying, for safe han¬ 
dling. an object as small as 0.5 mm in 
every dimension. 


The new definition for “special form 
radioactive materials” as proposed in 
§ 127.3 would require that an encapsu¬ 
lated material be so constructed that 
it can be opened only by destructive 
means. It should be noted that this 
criteria would eliminate from consider¬ 
ation any present encapsulations 
which meet the requirements of a 
DOT Specification 2R vessel (see 
§ 178.34) and the present requirements 
of § 173.398(a). 

E. Addition of Lead-201 

In response to a petition for rule- 
making by Diagnostic Isotopes, Inc. to 
the U.S. Nuclear Regulatory Commis¬ 
sion, it is proposed to add lead-201 
(»ipb) to the table of radionuclides 
found in § 127.305. The daughter radi¬ 
onuclide resulting from the decay of 
20, Pb is thallium-201 which is useful in 
nuclear medicine and clinical diagno¬ 
sis. The details of the calculations for 
the A, and A* values for 20 ‘Pb are 
found in Appendix B of the Environ¬ 
mental Impact Appraisal of Changes 
to Radioactive Material Packaging and 
Transportation Regulations, which is 
available for review in the Dockets 
Branch, Room 6500. at 2100 2nd 
Street, S.W., Washington, D.C. and 
will published by the U.S. Nuclear 
Regulatory Commission. 

F. Metrication 

The metric system, as represented 
by the International System of Units 
(SI), has been incorporated to the 
extent possible in the proposed regula¬ 
tions. Rounded-off values of equiv¬ 
alents for the English system are 
given in parentheses, except in a few 
cases where the coversion seems un¬ 
necessary or inappropriate. 

G. DOT Specification 55 

As proposed herein, the use of exist¬ 
ing DOT Specification 55 (Spec. 55) 
packages would be discontinued one 
year after the effective date of the 
amendments. As a result of prior rule- 
making in Docket HM-111 (39 FR 
45238). published on December 31, 
1974, shipment of Spec. 55 packages 
constructed after March 31, 1975 has 
not been authorized. As was stated in 
the preamble to the notice of proposed 
rulemaking in Docket HM-111 (38 FR 
29483, Oct. 25, 1973), MTB announced 
its intention to phase out the Spec. 55 
as a “limited type B” packaging at 
some later date. Future use of such 
packagings one year after the effective 
date of these amendments would be 
contingent upon the user obtaining 
approval and certification of the pack¬ 
age design as Type B, pursuant to 
§ 127.701. 
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H. Marking of Limited Quantity and 
Radioactive Devices Packages 

As proposed herein, the exemption 
from the marking requirements of 
§ 172.300 (proper shipping name) for 
packages bearing limited quantities of 
radioactive materials or radioactive de¬ 
vices would be deleted. This is consist¬ 
ent with the current regulatory re¬ 
quirements for marking of all other 
classifications of hazardous materials 
packages in “limited quantities.” as 
adopted in Docket HM-103/112 (41 FR 
15972, April 15, 1976). In those amend¬ 
ments. the exemption from marking 
limited quantities of radioactive mate¬ 
rials and devices was inadvertently re¬ 
tained. 

The Department has determined 
under Council of Environmental Qual¬ 
ity guidelines not to prepare an envi¬ 
ronmental impact statement for the 
proposed amendments herein. Concur¬ 
rently with the publication of this 
notice of proposed rulemaking, the 
Department is making available in its 
Dockets Branch, Room 6500, at 2100 
2nd Street. S.W., Washington, D.C., an 
“Environmental Impact Appraisal of 
Changes to Radioactive Material Pack¬ 
aging and Transportation Regula¬ 
tions” Intended to support to a nega¬ 
tive declaration. This assessment was 
prepared by the U.S. Nuclear Regula¬ 
tory Commission in support of its pro¬ 
posed changes to Title 10 CFR 71, 
which will be published in a future 
issue of the Federal Register. Its 
analysis and conclusions are consid¬ 
ered directly applicable to the propos¬ 
als by MTB herein, in support of this 
negative declaration. 

In consideration of the foregoing. 
Part 127 would be added and Parts 
171, 172, 173, 174, 175, 176, and 177 of 
Title 49, Code of Federal Regulations 
would be amended as follows: 

1. A new f Part 127 Table of Contents 
would be added to read as follows: 

PART 127—TRANSPORTATION OF 
RADIOACTIVE MATERIALS 

Subporl A—Scop* and Definition* 

Sec. 

127.1 Scope. 

127.3 Definitions. 

Subport B—Packaging and Package D**ign 
Requirement* 

127.101 General design requirements. 
127.103 (Reserved) 

127.105 Additional design requirements for 
Type A packagings. 

127.107 Requirements for Type B(U) pack- 
agings. 

127.109 Requirements for Type B(M) pack- 
agings. 

127.113 Authorized Type A packagings. 
127.115 Authorized Type B<U) and B(M) 
packagings. 

127.117 Authorized packaging—fissile ra¬ 
dioactive materials. 

127.119 Authorized packaging—pyrophoric 
radioactive materials. 


Sec. 

127.121 Authorized packaging—oxidizing 
radioactive materials. 

Subpart C—Exception* for C*rtoin Quantities and 
Item*, low Specific Activity Radioactive Material* 
and Low Level Solid Radioactive Material* 

127.201 [Reserved) 

127.203 Limited quantities of radioactive 
materials. 

127.205 Exceptions for instruments and de¬ 
vices. 

127.207 Table of activity limits—excepted 
quantities and devices. 

127.209 Excepted articles containing natu¬ 
ral uranium or thorium. 

127.211 Transport requirements for low 
specific activity (LSA) radioactive mate¬ 
rials. 

127.213 Transport requirements for low 
level solid (LU5) radioactive materials. 

Subpart D—Activity Limit* for Radiooctive Material* 
Peckoget 

127.301 Activity limits for Type A and 
Type B packages. 

127.303 Requirements for determination of 
A, and A, values for radionuclides. 

127.304 Activity—mass relationships for 
uranium and natural thorium. 

127.305 Table of A, and A, values for ra¬ 
dionuclides. 

Subpart E—Requirement* for Tran*portation 

127.401 Radiation level limitations. 

127.403 Thermal limitations. 

127.405 Contamination control. 

127.407 Labeling requirements. 

127.409 [Reserved] 

127.411 Placarding requirements. 

127.413 Storage incident to transporta¬ 
tion-general requirements. 

127.415 General transportation require¬ 
ments. 

Subpart F—Requirement* for Fistile Radioactive 
Material* 

127.501 General. 

127.503 Exceptions. 

127.505 Classification of fissile radioactive 
materials packages. 

127.507 Transportation of Fissile Class III 
radioactive materials—specific require¬ 
ments. 

127.509 Mixing of fissile radioactive mate¬ 
rials packages. 

Subpart G—Te*t and Inspection Procedure* 

127.601 Compliance with required tests. 

127.605 Preparation of specimens for test¬ 
ing. 

127.607 Packaging and shielding—testing 
for integrity. 

127.609 [Reserved] 

127.611 Tests for proposed packagings de¬ 
signed for normal conditions of trans¬ 
portation. 

127.613 Additional tests for Type A pack¬ 
agings designed for liquids and gases. 

127.615 Tests for demonstrating the ability 
of radioactive materials packagings to 
withstand accident conditions in trans¬ 
portation. 

127.617 Water in-leakage test for fissile ra¬ 
dioactive materials packagings. 

127.619 Tests for special form radioactive 
materials. 


Subparf H—Additional Requirement* for the 
Tran*porfation of Radioactive Material* 

Sec. 

127.701 Requirements for U.S. Nuclear 
Regulatory Commission approved pack¬ 
ages. 

127.703 Requirements for foreign-made 
packages. 

127.705 Quality control for radioactive ma¬ 
terials packagings. 

127.707 Quality control requirements prior 
to each shipment of radioactive materi¬ 
als. 

127.709 [Reserved] 

127.711 Approval of special form radioac¬ 
tive material. 

127.713 Approval for export shipments. 
127.715 Notification to competent authori¬ 
ties for export shipments. 

2. A new Part 127 w f ould be added to 
read as follows: 

Subparf A —Scope and Definitions 

§127.1 Scope. 

(a) This part sets forth requirements 
for the transportation of radioactive 
materials by carriers and shippers sub¬ 
ject to this chapter. The requirements 
prescribed in this part are in addition 
to, but not in lieu of, other require¬ 
ments set forth in this subchapter and 
in Part 71 of Title 10 of the Code of 
Federal Regulations for the transpor¬ 
tation of radioactive materials. 

(b) This part does not apply to— 

(1) Radioactive materials produced, 
used, or stored in an establishment 
other than during the course of trans¬ 
portation: 

(2) Radioactive materials contained 
in a medical device, such as a heart 
pacemaker, implanted in a human 
being or animal. 

(3) Radiopharmaceuticals that have 
been injected into, or ingested by. 
human beings or animals. 

(c) Explosive radioactive materials 
may be transported only under special 
arrangements approved by the Depart¬ 
ment under § 107.103 of this sub- 
chapter. 

§ 127.3 Definitions. 

In this part, “A,” means the maxi¬ 
mum activity of special form radioac¬ 
tive material permitted in a Type A 
package. 

“A 2 ” means the maximum activity of 
radioactive material, other than spe¬ 
cial form radioactive material, permit¬ 
ted in a Type A package. These values 
are either listed in § 127.305 or may be 
derived in accordance with the proce¬ 
dure prescribed in §§ 127.301 and 
127.303. 

“Allowable number of packages” 
means the maximum number of Fissile 
Class II or Fissile Class III packages 
that may be grouped together in one 
place during transportation. When the 
group is made up of packages of differ¬ 
ent designs, the allowable number of 
packages is determined in accordance 
with the following formula: 
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n, + + ... may not exceed 1. 

N x S 2 N 3 

In this formula. n„ n,. n 3 . . . are the 
numbers of packages present for 
which the corresponding allowable 
numbers are N lt N a . N, respectively. 

“Closed transport vehicle'* means a 
vehicle equipped with a securely at¬ 
tached exterior enclosure that during 
normal transportation restricts the 
access of unauthorized persons to the 
cargo space containing the radioactive 
materials. The enclosure may be 
either temporary or permanent, and in 
the case of non-dispersible materials 
may be of the “see-through“ type, and 
must limit access from top, sides, and 
ends. 

“Containment system**, with respect 
to a radioactive materials package, 
means those components of the pack¬ 
aging, including encapsulation of the 
contents, where used, that have been 
specified by the package designer as 
intended to retain the radioactive con¬ 
tents during transportation, whether 
or not individual vessels in the packag¬ 
ing retain their integrity of contain¬ 
ment. 

“Depleted uranium’* means uranium 
in which the uranium-235 content has 
been reduced to less than 0.72 percent, 
with the remainder essentially urani- 
um-238. 

“Design” means the description of a 
special form material, a package, or a 
packaging, that enables those items to 
be fully identified. The description 
may include specifications, engineer¬ 
ing drawings, reports showing compli¬ 
ance with regulatory requirements, 
and other relevant documentation. 

“Enriched uranium” means uranium 
in which the uranium-235 content has 
been increased to more than 0.72 per¬ 
cent. with the remainder essentially 
uranium-238. 

‘‘Fissile radioactive material*’ means 
any material containing plutonium- 
238. plutonium-239, plutonium-241, 
uranium-233 or uranium-235 but does 
not include unirradiated natural or de¬ 
pleted uranium. See § 127.503 for 
other exclusions. Fissile radioactive 
materials are classified according to 
the controls needed to provide nuclear 
criticality safety during transporta¬ 
tion, as provided in § 127.505. 

“Freight Container”—See §171.8. 
For purposes of radioactive materials 
shipments, a “small freight container” 
is defined as one which has any overall 
outer dimension less than 1.5 m (4.9 
ft) or an internal volume of not more 
than 3.0 m 3 (106 ft 3 ). All other freight 
containers used for radioactive materi¬ 
als are “large freight containers.” 

“Full load”, “sole use”, or “exclusive 
use" refers to any shipment— 


(a) From a single consignor having 
the exclusive use of a transport vehi¬ 
cle. of a large freight container, of an 
aircraft, of a hold or comparment of 
an inland water craft or of a hold, 
compartment, or defined deck area of 
a seagoing vessel; and 

(b) For which initial, intermediate, 
and final loading and unloading is car¬ 
ried out by or under the direction of 
the consignor or consignee, or the des¬ 
ignated agent of one of them. 

“Low level solid radioactive materi¬ 
al" (LLS) means— 

(a) Solids such as consolidated 
wastes or activated materials in 
which— 

(1) The activity under normal trans¬ 
portation conditions is, and remains, 
distributed throughout a solid or a col¬ 
lection of solid objects, or is, and re¬ 
mains. uniformly distributed in a solid 
compact binding agent (such as con¬ 
crete, bitumen, or ceramic); 

(2) The activity remains insoluble so 
that, even under loss of packaging, the 
loss of radioactive material per pack¬ 
age resulting from the effects of wind, 
rain, other effects of weather, or from 
total immersion in water is limited to 
less than 0.1 A a in a period of one 
week; and 

(3) The estimated activity averaged 
throughout the material does not 
exceed 2 x 10' 3 A a /g; or 

(b) Objects of non-radioactive mate¬ 
rial contaminated with radioactive ma¬ 
terial, where the radioactive contami¬ 
nation is in a non-readily dispersible 
form and where the level of contami¬ 
nation averaged over 1 m 2 (10.8 ft*) (or 
the area of the surface, if it is less 
than 1 m* (10.8 ft 2 )) does not exceed— 

(1) 20 ftCi/cm* for beta and gamma 
emitters and the low toxicity alpha 
emitters (natural or depleted uranium 
and natural thorium); or 

(2) 2 nCi/cm* for other alpha emit¬ 
ters. “Low specific activity radioactive 
material” (LSA) means: 

(a) Uranium or thorium ores, or 
physical or chemical concentrates of 
those ores; 

(b) Unirradiated natural or depleted 
uranium or unirradiated natural thor¬ 
ium; 

(c) Tritium oxide in an aqueous solu¬ 
tion, if the concentration does not 
exceed 10 Ci/liter; 

(d) Materials in which the activity, 
under normal transport conditions, is. 
and remains, uniformly distributed, 
and in which the average estimated 
specific activity does not exceed 10~ 4 
A*/g; 

(e) Materials in which the activity is 
uniformly distributed, and which, if 
reduced to the minimum volume 
under conditions likely to be encoun¬ 
tered during transportation, including 
dissolution in water with subsequent 


recrystallization, precipitation, evapo¬ 
ration, combustion, and abrasion 
would have an average estimated spe¬ 
cific activity of not more than 10 -4 A,g; 

(f) Objects of non-radioactive mate¬ 
rial contaminated with radioactive ma¬ 
terial, if the non-fixed surface con¬ 
tamination is not more than 10 times 
the values set forth in § 127.405 and 
the contaminated object or the con¬ 
tamination on the object, if reduced to 
the minimum volume under conditions 
likely to be encountered in transport, 
including dissolution in water with 
subsequent recrystallization, precipita¬ 
tion, evaporation, combustion and 
abrasion would have an average esti¬ 
mated specific activity of no more 
than 10~ 4 A a /g; and 

(g) Objects of non-radioactive mate¬ 
rial contaminated with radioactive ma¬ 
terial, if the radioactive contamination 
is in a non-readily dispersible form and 
the level of contamination averaged 
over 1 m 2 (10.8 ft 2 ) (or the area of the 
surface, if this is less than 1 m 2 (10.8 
ft 2 )) is not more than— 

(1) 1 piCi/cm* for beta and gamma 
emitters and the low toxicity alpha 
emitters (natural or depleted uranium 
and natural thorium) or 

(2) 0.1 p-Ci/cm^ for other alpha 
emitters. 

“Multilateral approval” means ap¬ 
proval by both the appropriate compe¬ 
tent authority of the country of origin 
and of each country through or into 
which the shipment is to be transport¬ 
ed. This definition does not include ap¬ 
proval from countries over which ra¬ 
dioactive materials are carried in air¬ 
craft, if there is no scheduled stop in 
that country. 

“Natural uranium” means chemical¬ 
ly separated uranium with the natu¬ 
rally occurring distribution of urani¬ 
um isotopes (approximately 99.28 per¬ 
cent uranium-238 and 0.72 percent 
uranium-235). 

“Non-fixed radioactive contamina¬ 
tion” means radioactive contamination 
that can be readily removed from a 
surface by wiping with a dry smear. 
Non-fixed (removable) radioactive con¬ 
tamination is not significant if it does 
not exceed the limits specified in 
§ 127.405. 

“Package”. See § 171.8. 

“Packaging". See § 171.8. 

’‘Radioactive contents” means the 
radioactive material, together with 
any contaminated solids, liquids, or 
gases, within the package. 

“Radiation level” means the radi¬ 
ation dose-equivalent rate expressed in 
millirem per hour. Radiation levels 
may be determined by appropriate in¬ 
struments or by calculation. Measured 
or calculated neutron flux densities 
may be converted into radiation levels 
according to the following table: 
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Neutron Flux Densities To Be Regarded 
as Equivalent to a Radiation Level of 1 
mrem/h 1 


Energy of neutron 

Flux density 
equivalent to 1 
mrem/h (n/cmVs) 

Thprmftl .. 

. 268 

fi keV . 

228 

20 keV 

. 112 

100 keV. 

. 32 

500 keV 

. 12 

1 MeV.. 

7.2 

5 MeV .. 

. 7.2 

in MoV 

. 6.8 



•Flux densities equivalent for energies between 
those listed above are obtained by Interpolation. 

•‘Radioactive material'* means any 
material, or combination of materials, 
having a specific activity greater than 
0.002 microcuries per gram (jiCi/g). 

“Special form radioactive material'* 
means either an indispersible solid ra¬ 
dioactive material or a sealed capsule 
containing radioactive material that is 
so constructed that it can be opened 
only by destructive means. Special 
form radioactive material must— 

(a) Have at least one dimension not 
less than 5 mm (0.20 inch), and 

(b) Comply with the applicable test 
requirements in § 127.619. 

“Specific activity**, with respect to a 
radionuclide, means the activity of the 
radionuclide per unit mass of that nu¬ 
clide. The specific activity of a materi¬ 
al in which the radionuclide is essen¬ 
tially uniformly distributed is the ac¬ 
tivity per unit mass of the material. 

“Transport index" means the 
number placed on the label of a pack¬ 
age or a freight container to designate 
the degree of control to be excerised 
by the carrier during transportation. 
This number expresses the maximum 
radiation level in millirem per hour at 
1 m (3.3 ft) from the external surface 
of the package or for Fissile Class II 
and Fissile Class III packages, the 
larger of either the number which ex¬ 
presses the maximum radiation level 
or the number obtained by dividing 50 
by the allowable number of those 
packages. The transport index must be 
rounded up to the first decimal place. 

"Transport index for low specific ac¬ 
tivity material or low level solid radio¬ 
active material transported as a full 
load, or transported by land or sea or 
stored in transport in a compact 
stack" means the number expressing 
the maximum radiation level at any 
point 1 m (3.3 ft) from the external 
surface of the load multiplied by the 
value in the following table appropri¬ 
ate to the cross-sectional area of the 
load. For uranium and thorium ores 
and concentrates, in the absence of 
actual measurements or calculations, 
the maximum radiation level at any 
point 1 m (3.3 ft) from the external 
surface of the load may be taken as: 

(a) 40 mrem/h for ores and physical 
concentrates of uranium and thorium; 


(b) 30 mrem/h for chemical concen¬ 
trates of thorium; 

(c) 2 mrem/h for chemical concen¬ 
trates of uranium other than uranium 
hexafluorides. 

Radiation Level Multiplication Factors 


Size of full load Multiplication 

factor 


Measurement (Cross-sectional area measure¬ 
ment of the load perpendicular to the di¬ 
rection of interest) 

1 m’< 10.8 ft*) and less.... 1 

1 m*( 10.8 ft*) to 5 m'<53.8 ft*).. 3 

5 m*<53.8 ft*) to 20 m*<215 ft*). « 

20 m*<215 ft*) to 100 m*(1080 ft*).. 19 


By multiplying the radiation level in 
mrem/h at 1 m (3.3 ft) from the sur¬ 
face of the load or stack of packages 
by the multiplication factor in the 
table, the transport index may be ob¬ 
tained for full load or a compact stack 
of packages of— 

(1) Uranium of thorium ores, or 
physical or chemical concentrates of 
these ores; or 

(2) Unirradiated natural or depleted 
uranium or unirradiated natural thor¬ 
ium. 

The "Transport index of a freight 
container*’ means the sum of the 
transport indices of all packages in the 
freight container except that; 

(a) For freight containers holding 
Fissile Class III packages, the trans¬ 
port index shall be 50 or the sum of 
the transport indices of the packages, 
whichever is greater; and 

(b) For freight containers holding no 
Fissile Class II or III packages and in 
full loads only, the number expressing 
the maximum radiation level in 
mrem/h at 1 m (3.3 ft) from the sur¬ 
face of the freight container multi¬ 
plied by the factor in the “Radiation 
Level Multiplication Factors" table 
above appropriate to the maximum 
cross-sectional area of the freight con¬ 
tainer. 

“Type A package" means a Type A 
packaging together with its limited ra¬ 
dioactive contents. A Type A package 
does not require competent authority 
approval, since its contents are limited 
to A, or A a . 

“Type B package" means a Type B 
packaging together with its radioac¬ 
tive contents. 

“Type B(M) package" means a Type 
B packaging, together with its radioac¬ 
tive contents, that for international 
shipments requires multilateral ap¬ 
proval of the package design, and may 
require approval of the conditions of 
shipment. 

"Type B(U) package" means a Type 
B packaging, together with its radioac¬ 
tive contents, that for international 
shipments, requires only unilateral ap¬ 
proval of the package design and of 
any stowage provisions that may be 
necessary for heat dissipation. 

“Type A packaging" means a pack¬ 
aging designed to retain the integrity 


of containment and shielding required 
by this part under normal conditions 
of transportation as demonstrated by 
the tests set forth in §§127.611 or 
127.613 as appropriate. 

“Type B packaging" means a pack¬ 
aging designed to retain the integrity 
of containment and shielding required 
by this part when subjected to the ac¬ 
cident test conditions set forth in 
§ 127.615. 

“Uncompressed gas" means gas at a 
pressure not exceeding the ambient at¬ 
mospheric pressure at the time the 
containment system is closed. 

“Unilateral approval" means approv¬ 
al by the competent authority of the 
country of origin only. 

“Unirradiated throrium" means 
thorium containing not more than 
10" 7 g uranium-233 per g of thorium- 
232. 

“Unirradiated uranium" means ura¬ 
nium containing not more than 10' 6 g 
plutonium per g uranium-235 and a 
fission product activity of not more 
than 0.25 mCi of fission products per g 
uranium-235. 

Subparf B—Packaging and Package Design 
Requirements 

§ 127.101 General design requirements. 

In addition to the applicable require¬ 
ments of § 173.24 of this subchapter, 
each packaging used for the shipment 
of radioactive materials, except one 
that contains a limited quantity or ex¬ 
cepted device as prescribed in Subpart 
C, must be designed so that— 

(a) The package can be easily han¬ 
dled and properly secured in or on a 
vehicle during transport; 

(b) For a package with a gross 
weight exceeding 10 kg (22 lbs) and up 
to 50 kg (110 lbs), it has a means for 
manual handling; 

(c) For a package with a gross 
weight of 50 kg (110 lbs) or more, it 
can be safely handled by mechanical 
means; 

(d) Each lifting attachment on the 
package, when used in the intended 
manner, does not impose an unsafe 
stress on the structure of the package, 
including appropriate safety factors to 
cover “abrupt** lifting. Each attach¬ 
ment or other feature on the outer 
surface of the packaging that could be 
used to lift the package must be re¬ 
movable or otherwise capable of being 
made inoperable for transport, or 
must be designed to support the 
weight of the package; 

(e) The outer layer of packaging will 
avoid, as far as practicable, the collec¬ 
tion and retention of water; and 

(f) Each feature that is added to the 
package at the time of transport, and 
that is not a part of the package, will 
not reduce the safety of the package. 
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§ 127.103 [Reserved! 

§ 127.105 Additional design requirements 
for Type A packaging*. 

In addition to meeting the general 
design requirements prescribed in 
§ 127.101, each Type A packaging must 
be designed to meet the following re¬ 
quirements: 

(a) The smallest overall dimension 
of the package may not be less than 10 
cm (4.0 inches); 

(b) The outside of the package must 
incorporate a feature, such as a seal, 
that is not readily breakable, and that, 
while intact, is evidence that the pack¬ 
age has not been illicitly opened; 

(c) So far as practicable, the exter¬ 
nal surfaces must be free from protru¬ 
sions; 

(d) It must be able to maintain its in¬ 
tegrity and shielding during transpor¬ 
tation and storage in a temperature 
range of -40* C (-40 c P) to 70° C (158 a 
F). However, special attention must be 
given to brittle fracture over this tem¬ 
perature range; 

(e) It must be able to withstand the 
effects of any acceleration, vibration, 
or vibration resonance that may arise 
during transportation, without any de¬ 
terioration of the effectiveness of clos¬ 
ing devices or in the integrity of the 
package as a whole. Nuts, bolts or 
other securing devices must be de¬ 
signed so that they cannot loosen or 
be released unintentionally after re¬ 
peated use; 

(f) It must include a containment 
system securely closed by a positive 
fastening device that cannot be 
opened unintentionally or by pressure 
that may arise within the packaging. 
Encapsulation of the radioactive mate¬ 
rial may be considered as a component 
of the containment system. If a con¬ 
tainment system forms a separate unit 
of the packaging, it must be able to be 
securely closed by a positive fastening 
device that is independent of any 
other part of the packaging; 

(g) The materials of the packaging 
and any components or structures 
must be physically and chemically 
compatible with each other and with 
the contents, considering the behavior 
of each under irradiation; 

(h) The design of each component of 
the containment system must take 
into account, where applicable, the ra- 
dioiytic decomposition of liquids and 
other vulnerable materials and the 
generation of gas by chemical reaction 
and radiolysis; 

(i) The containment system must 
retain its radioactive contents under 
the reduction of ambient pressure to 
0.25 kg/cm 2 (3.6 lb/in 2 ); 

(j) Each valve, other than a pressure 
relief valve, through which the radio¬ 
active contents could otherwise escape, 
must be protected against unauthor¬ 
ized operation and must have an en¬ 
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closure to retain any leakage from the 
valve; 

(k) A radiation shield that encloses a 
component of the packaging specified 
as a part of the containment system 
must be able fco prevent the uninten¬ 
tional release of that component from 
the shield; 

(l) Each tie-down attachment on the 
packaging must, under both normal 
and accident conditions, be able to pre¬ 
vent the forces applied to those at¬ 
tachments from impairing the ability 
of the package to meet the require¬ 
ments of this section; 

(m) When subject to the tests speci¬ 
fied in § 127.611 of this part, the pack¬ 
age will prevent— 

(1) Loss or dispersal of the radioac¬ 
tive contents; and 

(2) An increase in the maximum ra¬ 
diation level recorded or calculated at 
the external surface for the condition 
before the test; 

(n) Each packaging designed for liq¬ 
uids must— 

(1) Meet the conditions prescribed in 
paragraph (m) of this section when 
subjected to the tests specified in 
§127.613; 

(2) For packagings in which the 
liquid volume does not exceed 50 cm 3 
(1.7 fluid ounces), have sufficient ab¬ 
sorbent material to absorb twice the 
volume of the liquid contents. The ab¬ 
sorbent material must be suitably posi¬ 
tioned to contact the liquid in the 
event of leakage; and 

(3) For packages in which the liquid 
volume is greater than 50 cm 3 (1.7 
fluid ounces), either: 

(i) Have sufficient absorbent materi¬ 
al as prescribed in paragraph (n)(2) of 
this section; or 

(U) Have a containment system com¬ 
posed of primary inner and secondary 
outer containment components de¬ 
signed to assure retention of the liquid 
contents within the secondary outer 
components in the event that the pri¬ 
mary inner components leak. 

(o) Each package designed for com¬ 
pressed or uncompressed gases must 
be able to prevent loss of contents 
when the package is subjected to the 
tests prescribed in § 127.613. This para¬ 
graph does not apply to any package 
designed for tritium or argon-37. 

§ 127.107 Requirements for Type B(U) 
packagings. 

Each Type B(U) package must be de¬ 
signed and constructed to meet the ap¬ 
plicable requirements in Part 71 of 
Title 10 of the Code of Federal Regu¬ 
lations (10 CFR 71). 

§ 127.109 Requirements for Type B(M) 
packagings. 

Each Type B(M) package must be 
designed and constructed to meet the 
applicable requirements of 10 CFR 71. 
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§ 127.113 Authorized Type A packagings. 

Each of the following packagings is 
authorized for shipment of quantities 
not exceeding A», or A* as prescribed 
in the Table in § 127.305: 

(a) U.S. Department of Transporta¬ 
tion (DOT) Specification 7A (§ 178.350 
of this subchapter) Type A general 
packaging. Each shipper of a Specifi¬ 
cation 7A package must maintain on 
file for at least one year after the 
latest shipment, and must be prepared 
to provide to DOT, a complete docu¬ 
mentation of tests, an engineering 
evaluation or comparative data show¬ 
ing that the construction methods, 
packaging design, and materials of 
construction comply with that specifi¬ 
cation; 

(b) DOT Specification 55 metal-en¬ 
cased shielded packaging constructed 
before April 1, 1975. Construction is 
not authorized after March 31, 1975. 
Each packaging designed for liquids 
must also meet the requirements of 
§ 127.105(m) and (n); 

(c) Any Type B(U) or B(M) packag¬ 
ing pursuant to § 127.115; or 

(d) Any foreign made packaging that 
bears the marking “Type A" and com¬ 
plies with the regulations of the coun¬ 
try of origin applicable to Type A 
packages. 

§ 127.115 Authorized Type B(U) and B(M) 
packagings. 

Each of the following packages is au¬ 
thorized for shipment of quantities ex¬ 
ceeding A, or A, as prescribed in the 
table in § 127.305: 

(a) Specification 55 metal encased 
shielded packaging constructed before 
April 1, 1975, for. domestic shipments 
only of 300 curies or less of special 
form radioactive materials. Construc¬ 
tion is not authorized after March 31, 
1975. Use of this package not author¬ 
ized after (1 year from effective date 
of the amendment). 

(b) Any Type B(U) or Type B(M) 
packaging that meets the applicable 
requirements in the regulations of the 
U.S. Nuclear Regulatory Commission 
(USNRC) (10 CFR Part 71) and that 
has been approved by USNRC may be 
shipped pursuant to § 127.701. 

(c) Any Type B(U) or B(M) packag¬ 
ing that meets the applicable require¬ 
ments of the regulations of the Inter¬ 
national Atomic Energy Agency 
(IAEA) in its “Regulations for the 
Safe Transport of Radioactive Materi¬ 
als—Safety Series No. 6, 1973 Revised 
Edition” and for which the foreign 
competent authority certificate has 
been revalidated by DOT pursuant to 
§ 127.703. Authorized only for export 
and import shipments. 

(d) DOT Specification 6M (§ 178.104 
of this subchapter) metal packaging, 
only for solid or gaseous radioactive 
materials that will not undergo pres- 
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sure generating decomposition at tem¬ 
peratures up to 121°C (250°F). 

(e) For contents in other than spe¬ 
cial form, DOT Specification 20WC 
(§ 178.194 of this subchapter), wooden 
protective jacket, w T hen used with a 
single, snug-fitting inner DOT Specifi¬ 
cation 2R (§ 178.34 of this subchapter) 
or DOT Specification 55 container. 
(Construction of DOT Specification 55 
packagings is not authorized after 
March 31. 1975.) For liquid contents, 
the inner packaging requirements in 
§ 127.105(m) and (n) must also be met. 

(f) For contents in special form only, 
DOT Specification 20WC (§ 178.194 of 
this subchapter), wooden protective 
jacket, with a single snug-fitting inner 
Type A packaging that has a metal 
outer wall and conforms to § 178.350 of 
this subchapter or DOT Specification 
55. (Construction of DOT Specifica¬ 
tion 55 packagings is not authorized 
after March 31. 1975.) Radioactive 
thermal decay energy may not exceed 
100 watts. 

(g) For contents in special form only, 
DOT Specification 21WC (§ 178.195 of 
this subchapter), wooden protective 
overpack, with a single inner DOT 
Specification 2R (§ 178.34 of this sub- 
chapter) or DOT Specification 55 con¬ 
tainer. (Construction of DOT Specifi¬ 
cation 55 packagings is not authorized 
after March 3. 1975.) Contents must 
be loaded within the inner packaging 
to preclude loose movement during 
transportation. The inner packaging 
must be securely positioned and cen¬ 
tered within the overpack by solid 
cushioning materials so that there can 
be no significant displacement of the 
inner packagings w r hen subjected to 
the 9m (30 ft) drop test described in 10 
CFR Part 71. 

§127.117 Authorized packaging—fissile 

radioactive materials. 

(a) Fissile radioactive materials con¬ 
taining not more than A, or A, total 
radioactivity, unless exempted by 
§ 127.503, must be packaged in one of 
the following packagings: 

(1) DOT Specification 6L (§178.103 
of this subchapter), metal packaging. 
Authorized fissile contents are set 
forth in paragraph (b)(1) of this sec¬ 
tion. 

(2) DOT Specification 6M (§ 178.104 
of this subchapter), metal packaging. 
Authorized fissile contents are set 
forth in paragraph (b)(2) of this sec¬ 
tion. 

(3) Any packaging listed in § 127.113, 
limited to the following radioactive 
materials: 

(i) 500 grams of uranium-235 in a 
single shipment as Fissile Class III or 
not more than 40 grams of uranium- 


235 per package as Fissile Class II. For 
Fissile Class II shipments, the trans¬ 
port index to be assigned to each pack¬ 
age must be 0.4 for each gram of ura- 
nium-235 above 15 grams up to the 
maximum of 40 grams (transport 
index of 10). 

(ii) 32 grams of plutomium-239 as 
plutonium-berryllium neutron sources 
in special form. Total radioactivity 
content may not exceed 2 curies. The 
transport index to be assigned to each 
package must be 0.5 for each 20 grams, 
or fraction thereof, of fissile plutoni¬ 
um. 

(4) Any other Type A packaging for 
fissile radioactive materials that also 
meets the applicable standards for fis¬ 
sile materials in the regulations of the 
U.S. Nuclear Regulatory Commission 
(10 CFR Part 71), and is approved in 
accordance with § 127.701. 

(5) Any other Type A packaging for 
fissile radioactive materials that also 
meets the applicable requirements for 
fissile material in Section VI of the 
1973 regulations of the International 
Atomic Energy Agency, and for which 
the foreign competent authority cer¬ 
tificate has been revalidated by DOT, 
in accordance with § 127.703. 

(6) A DOT Specification 6J 
(§ 178.100 of this subchapter) or 17H 
(§ 178.118 of this subchapter) 55-gallon 
steel drum, subject to the following 
conditions: 

(i) The quantity may not exceed 350 
grams of uranium-235 (which must not 
be pyrophoric) enriched to any degree 
in the U-235 isotope. 

(ii) Each drum must have a mini¬ 
mum 18-gauge body and bottom head 
and 16-gauge removable top head with 
one or more corrugations in the cover 
near the periphery. 


(iii) Closure must conform to 
§ 178.103-5(a) of this subchapter. 

(iv) At least four equally spaced 12 
mm (0.5 inch) diameter vent holes on 
the sides of the drum near the top, 
each covered with weatherproof tape, 
or equivalent device must be provided. 

(v) Appropriate primary inner con¬ 
tainment of the contents and suffi¬ 
cient packaging material, such as plas¬ 
tic wrapping, must be provided. 

(vi) Each inner container must be 
able to vent when subjected to the 
thermal test described in 10 CFR 71. 

(vii) Liquid contents must be pack¬ 
aged in accordance with § 127.105(m) 
and (n). 

(viii) The maximum weight of con¬ 
tents including internal packagings 
may not exceed 91 kg (200 lbs) with 
fissile material content limited as fol¬ 
lows: 


Maximum U-235 
per package 
(grams) 

Minimum 
transport index 
per package as 
Fissile Class II 

Maximum 
packages per 
transport vehicle 
as Fissile Class 
III 

350 

1.8 

72 

300 

1.0 

129 

250 

0.5 

256 

200 

0.3 

500 

150 

0.1 

500 

100 

0.1 

500 

50 

(•) 

<•) 


•Fissile Class I. 


(7) Any metal cylinder that meets 
the performance requirements for 
Specification 7A Type A packaging in 
§§127.113 and 178.350 of this sub- 
chapter may be used as a Fissile Class 
I package for the transport of residual 
"heels” of enriched solid uranium hex¬ 
afluoride without a protective over¬ 
pack in accordance with the following 
table: 


Maximum Maximum weight 

Maximum cylinder diameter Cylinder volume U-235 per cylinder 


Inches 

Centimeters 

Cubic feet 

Liters 

enrichment 

(weight 

percent) 

Pounds UF* 

Kilograms 

U-235 

5 

12.7 

0.311 

8 8 

100.0 

0.1 

0.031 

8 

20.3 

1.359 

39 

12.5 

.5 

.019 

12 

30.5 

2.410 

68 

5.0 

1.0 

.015 

30 

76 

25.64 

725 

5.0 

25.0 

.383 

48 

12.2 

•108 9 

3084 

4.5 

50.0 

.690 



*142.7 

4041 





•10-ton. 

•14-ton. 


(8) DOT Specification 20PF-1, 20PF- 
2, or 20PF-3 (§178.120 of this sub¬ 
chapter) or Specification 21PF-1 or 
21PF-2 (§178.121 of this subchapter) 
phenolic-foam insulated overpack with 
snug fitting inner metal cylinders. 
(See paragraph (b)(5) of this section 


for authorized use.) 

(b) Fissile radioactive materials with 
radioactive content exceeding Ai or A* 
must be packaged in one of the follow¬ 
ing packages: 

(1) DOT Specification 6L (§178.103 
of this subchapter), metal packaging. 
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Authorized only for uranium-235, plu- 
tonium-239 or plutonium-241, as 
metal, oxide, or compounds that do 
not decompose at temperatures up to 
149*C (300’F). Radioactive thermal 
decay energy output may not exceed 5 
watts. Radioactive materials in normal 
form must be packaged in one or more 


sealed and leak tight metal cans or 
polyethylene bottles within a DOT 
Specification 2R (5 178.34 of this sub¬ 
chapter) containment vessel. For Fis¬ 
sile Class II and III packages, fissile 
radioactive materials must be limited 
in accordance with the following: 


Cranium-235 — 

Plutonium 

2/4/ 

Fissile 
Class II 
transport 
index 

Fissile Class III 
maximum number 
of packages per 
transport vehicle 

TT~ 

H/X 3 3 H/X 20 

H/X 10 

10 H/X 

20 


14 1/ 1 ft 




80 
c ** 


0 c 

7 A 

1.8 



A. • *♦ 

jj 


1/ Quantity in kilograms. 


2/ All sources of hydrogen within the inner containment vessel must 
be considered in determining the H/X ratio of inner containment 
vessel. 

3/ Volume not to exceed 3.6 liters. 

4_/ Plutonium solutions are not authorized. 

5/ H/X is the ratio of hydrogen atoms to fissile atoms. 

(2) DOT Specification 6M (S 178.104 of this sub- 


(2) DOT Specification 6M (§178.104 
of this subchapter), metal packaging. 
Authorized only for solid radioactive 
materials that will not decompose at 
temperatures up to 121*C <250 8 F). Ra¬ 
dioactive thermal decay energy output 
may not exceed 10 watts. Radioactive 
materials in other than special form 
must be packaged in one or more 
sealed and leak-tight metal cans or 
polyethylene bottles within a DOT 
Specification 2R containment vessel. 
For fissile materials: 

(i) Fissile Class I packages are limit¬ 
ed to the following amounts of fissile 
radioactive materials: 1.6 kilograms or 
uranium-235; 0.9 kilograms of plut- 
noium (because of the 10-watt thermal 
decay heat limitation, the limit for 
plutonium-238 is 0.02 kilograms): 0.5 
kilograms of uranium-233. The maxi¬ 
mum ratio of hydrogen to fissile mate¬ 
rial must not exceed three, including 
all of the sources of hydrogen within 
the DOT Specification 2R (§ 178.34 of 
this subchapter) containment vessel. 


(Li) For Fissile Class II and Fissile 
Class III packages, quantities of fissile 
radioactive material are limited as 
shown in the following table. For a 
Fissile Class II package, the minimum 
transport index to be assigned is 
shown in the following table. For a 
Fissile Class III package, the allowable 
number of similar packages per trans¬ 
port vehicle is shown. Each Fissile 
Class III shipment is also subject to 
the requirements in § 127.507 of this 
part. Where a maximum ratio of hy¬ 
drogen to fissile material is specified 
in the table, only the hydrogen inter¬ 
spersed with the fissile material need 
be considered. For a uranium-233 ship¬ 
ment, the maximum inside diameter of 
the inner containment vessel must not 
exceed 12 cm (4.8 inches). Where nec¬ 
essary. a tight fitting steel insert must 
be used to reduce a larger diameter 
inner containment vessel specified in 
§ 178.104-3(b) of this subchapter to the 
12 cm (4.8 inches) limit. 
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(3) Type B(U) or B(M) packaging 
that meets the standards for packag¬ 
ing of f issile radioactive materials in 
10 CFR Part 71, and is approved by 
the U.S Nuclear Regulatory Commis¬ 
sion in accordance with § 127.701. 

(4) Type B(U) or B(M) packaging 
that meets the applicable require¬ 
ments for fissile radioactive materials 
in Section VI of the 1973 regulations 
of the International Atomic Energy 
Agency, and for which the foreign 


competent authority certificate has 
been revalidated by the Department in 
accordance with § 127.703. Authorized 
only for import and export shipments. 

<5) DOT Specifications 20PF-1. 
20PF-2, or 20PF-3 (§178.120 of this 
subchapter) or Specifications 21PF-1 
or 21PF-2 (§178.121 of this sub¬ 
chapter) phenolic-foam insulated pro¬ 
tective overpacks, with snug-fitting 
inner metal cylinders meeting all of 


the applicable requirements of 
§§ 127.701, 127.105, 173.24. Handling 
procedures and packaging criteria 
must be in accordance with the most 
current issue of U.S. Department of 
Energy Report No. ORO-651 or ANSI 
Standard N-14.1-1971. Quantities of 
uranium hexafluoride are authorized 
as follows, with each package to be 
shipped as Fissile Class II, and as¬ 
signed a minimum transport index as 
indicated in the following table: 


Authorized Quantitltes of Uranium 
Hexafluoride as Fissile Class II 


Protective 

overpack 

specification 

No. 

Maximum inner 
cylinder diameter 

Maximum weight 
of UF^ contents 

' Maximum 

U-235 

Fissile 
class II 

Inchea 

Centimeters 

Pounds 

Kilograms 

tnriuimeni transport 

(weight percent) index 

20PF-1 

5 

12.7 

55 

25 

100 

0.1 

20PF-2 

8 

20.3 

255 

116 

12.5 

.4 

20PP-3 

1/ 

12 

21 

30.5 

460 

209 

N 

5.0 

i.l 

21PF-1 

30 

3/ 

76 

4,950 

2,247 

5.0 

5.0 

1/ 

30 

21 

76 

5,020 

2,279 

5.0 

5.0 

21PF-2 

30 

3/ 

76 

4,950 

2,247 

5.0 

5.0 


30 

76 

5,020 

2,279 

5.0 

5.0 


1 / 

For 30-in cylinders, the maximum H/U atomic ration is 0.088. 
2 / 

Hodel 30A inner cylinder (Reference: ORO-651). 

V 

Model 30B inner cylinder (Reference: ORO-651). 
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§127.119 Authorized packaging—pyro¬ 

phoric radioactive materials. 

(a) Pyrophoric (materials which are 
capable of spontaneous ignition) radio¬ 
active materials, as referenced in 
§172.101 of this subchapter, and 
which are not fissile radioactive mate¬ 
rials and not in quantities exceeding 
A 2 per package, must be in packages of 
such a design and constructed of mate¬ 
rials that will not react with nor be de¬ 
composed by the contents. Contents 
must be in solid form, and: 

(1) Contained in one or more sealed 
and corrosion resistant innermost re¬ 
ceptacles with positive closures (fric¬ 
tion or slip-fit covers or stoppers are 
not authorized): 

(2) Dry of water and free of any con¬ 
taminants which would increase the 
reactivity of the material; and 

(3) Made inert to prevent self-igni¬ 
tion during transport by either: 

(i) Mixing with large volumes of in¬ 
erting materials such as graphite or 
sand, or other suitable inerting materi¬ 
al. or blended into a matrix of har¬ 
dened concrete; or 

<ii) Pilling the innermost receptacle 
with an appropriate inert gas. 

(b) In addition to the applicable re¬ 
quirements of § 173.24 of this sub¬ 
chapter— 

(1) Each innermost sealed receptacle 
must contain not more than 4.5 kg (10 
lbs.) of materials; 

(2) Each innermost receptacle must 
be further enclosed within an outer 
wooden or metal packaging with non- 
combustible cushioning material posi¬ 
tioned on all sides between the inner 
receptacle and outer enclosure; 

(3) The maximum net weight of the 
contents may not exceed 34 kg (75 
lbs.); and 

(4) The package must be capable of 
passing the test conditions of § 127.611 
without leakage of contents. 

§ 127.121 Authorized packaging—oxidiz¬ 
ing radioactive materials. 

Certain oxidizing radioactive materi¬ 


als. as referenced in §172.101 of this 
subchapter, and which are also not fis¬ 
sile radioactive materials and not in 
quantities exceeding A,, must be 
packed in suitable inside packagings of 
earthenware, glass, metal or compati¬ 
ble plastic and suitably cushioned with 
a material which will not react with 
the contents. Inner packagings and 
cushioning must be enclosed within an 
outside packaging of wood, metal, or 
plastic. The package must also meet 
the applicable test requirements of 
§127.611 without leakage of contents. 
For shipment by air, the maximum 
quantity in any package may not 
exceed 11.3 kg (25 lbs). 

Subport C—Exceptions for Certain Quantities 

and Hems, Low Specific Activity Rodioactive 

Materials and Low Level Solid Radioactive 

Materials 

§ 127.201 (Reserved! 

§ 127.203 Limited quantities of radioactive 
materials. 

Radioactive materials whose activity 
per package does not exceed the limits 
specified in § 127.207, are excepted 
from the labeling requirements of 
Part 172 of this subchapter, from spec¬ 
ification packaging, and the require¬ 
ments of this part if— 

(a) The materials are packaged in 
strong, tight packages that will not 
leak any of the radioactive materials 
during conditions normally incident to 
transportation; 

(b) The radiation level at any point 
on the external surface of the package 
does not exceed 0.5 mrem/h; 

(c) The non-fixed (removable) radio¬ 
active surface contamination on the 
external surface of the package does 
not exceed the limits specified in 
§ 127.405(a); 

(d) The packaging bears the marking 
• Radioactive” in such a manner that it 
Is visible upon opening the package; 

(e) Except as provided in § 127.209, 
the package does not contain more 
than 15 grams of uranium-235; and 


(f) The smallest external dimension 
of the package is not less than 10 cm 
(4.0 inches). 

§ 127.205 Exceptions for instruments and 
devices. 

Instruments and manufactured arti¬ 
cles (including clocks, electronic tubes 
or apparatus) or similar devices having 
radioactive materials (other than liq¬ 
uids) in a non-dispersible form as a 
component part are excepted from the 
labeling requirements of Part 172 of 
this subchapter, from specification 
packaging, and the requirements of 
this part, if— 

(a) The activity of the instrument or 
article does not exceed the relevant 
limit listed in the table in § 127.207; 

(b) The total activity per package 
does not exceed the relevant limit 
listed in the table in § 127.207; 

(c) The radiation level at 10 cm (4.0 
inches) from any point on the external 
surface of any instrument or device 
does not exceed 10 mrem/h; 

(d) The radiation level at any point 
on the external surface of a package 
bearing the devices or instruments 
does not exceed 0.5 mrem/h; except 
for full-load shipments, for which the 
limit is 2 mrem/h; 

(e) The non-fixed (removable) radio¬ 
active surface contamination on the 
external surface of the package does 
not exceed the limits specified in 
§ 127.405(a); 

(f) Except as provided in § 127.209. 
no package contains more than 15 
grams of U-235; 

(g) The smallest external dimension 
of the package is not less than 10 cm 
(4.0 inches); and 

(h) The instrument or device (except 
radioluminescent time pieces or de¬ 
vices) Is marked “Radioactive.” 


§ 127.207 Table of activity limits—except¬ 
ed quantities and devices. 

The limits applicable to instruments, 
devices, and excepted quantities sub¬ 
ject to exceptions under §§ 127.203 and 
127.205 are as follow's: 
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Nature of contents 


Instruments and articles 

Materials 


Item limits — 

Package limits 

Package limits 

Solids 

Special forms 

10*^ 


A i 

o 

i 

>* 

Other forms 

Liquids 

io‘ 2 a 2 


A 2 * 

io _3 a 2 

Trltiated water 

<0.1 Cl/1 

- 


- 

1000 Cl 

between 

O.lCi/1 and l.OCi/1 

- 



100 Cl 

>1.0 Ci/1 

- 


- 

1 Cl 

Other liquids 

10~ 3 A 2 


10* x a 2 

10* 4 A 2 

Gases 

Tritium iL 

20 Cl 


200 Cl 

20 Cl 

Special form 

10-\ 


io -2 a 1 

io" 3 a 1 

Other forms 

io _3 a 2 


10"^ 

10- 3 a 2 


1/ For mixture of radionuclides In Items see § 127.303(b). 

2/ These values also apply to tritium in activated luminous paint 


and tritium absorbed on solid carriers. 


§ 127.209 Excepted articles containing nat¬ 
ural uranium or thorium. 

Manufactured articles in which the 
sole radioactive material content is 
natural or depleted uranium or natu¬ 
ral thorium are excepted from the la¬ 
beling requirements of Part 172 of this 
subchapter, from specification packag¬ 
ing, and from the requirements of this 
part if— 

(a) The outer surface of the uranium 
or thorium is enclosed in an inactive 
sheath made of metal or other protec¬ 
tive material; and 

(b) The conditions specified in 
§ 127.203(b), (c) and (d) are met. 

§127.211 Transport requirements for low 
specific activity (LSA) radioactive ma¬ 
terials. 

(a) Low specific activity (LSA) radio¬ 
active materials must be packaged in 
accordance with §§ 127.101, 127.105(a), 
(e), (g) and (m). 127.611, and 173.24 of 
this subchapter. 

(b) LSA materials when transported 
in other than full loads must be la¬ 
beled in accordance with Part 172 of 
this subchapter. 

(c) For shipments of LSA materials 
transported as full load; 

(1) Packages are excepted from the 
labeling requirements of Part 172 of 
this subchapter; 

(2) Packages must be stenciled or 
otherwise marked with the notation 
“RADIO ACTIVE-LSA”; 


(3) The surface contamination limits 
on packages may not exceed the levels 
prescribed in § 127.405(c); 

(4) External radiation levels may not 
exceed those prescribed in § 127.401(b); 

(5) The transport vehicle must be 
placarded by the shipper with the 
placards prescribed in Part 172 of this 
subchapter, however, shipments of un¬ 
concentrated uranium or thorium ores 
are excepted from placarding; 

(6) The activity of the 4 *full-load M 


shipment may not exceed 
ing limits: 

the follow- 

Nature of Material 

Vehicle. 

Hold or 


Aircraft, hold, compartment 


compartment 

of an inland 


or deck area 

waterway 


of a seagoing 
vessel 

craft 

Solids... 

No Limit. 

100 x A, 

Trltiated water. 

Other liquids and 

50.000 Ci_ 

5.000 

gases...___ 

100 x A,_ 

100 x A, 


Not*.—S ee also part 176 of this subchapter. 


(7) Shipments must be loaded by the 
consignor and unloaded by the con¬ 
signee from the transport vehicles in 
which originally loaded; 

(8) Specific written instructions for 
maintenance of sole use shipment con¬ 
trols must be provided by the shipper 
to the carrier. Such instructions must 


1865 

be included with the shipping paper 
information; and 

(9) Shipments must be loaded in ac¬ 
cordance with § 127.415(a). 

(d) Unpackaged (bulk) shipments of 
low specific activity materials trans¬ 
ported In closed transport vehicles 
(except aircraft) designated for the 
sole use of the consignor must comply 
with the following: 

(1) Authorized materials are limited 
to the following: 

(1) Uranium or thorium ores and 
physical or chemical concentrates of 
those ores; 

(ii) Uranium metal or natural thor¬ 
ium metal, or alloys of these materials; 

(iii) Materials which, if reduced to 
the minimum volume under conditions 
likely to be encountered during trans¬ 
portation. including dissolution in 
w'ater with subsequent recrystalliza¬ 
tion. precipitation, evaporation, com¬ 
bustion. and abrasion would have an 
average estimated specific activity of 
not more than 10' 4 A,/g; 

(iv) Objects of non-radioactive mate¬ 
rial contaminated with radioactive ma¬ 
terial, if the non-fixed surface con¬ 
tamination Is not more than 10 times 
the values set forth in § 127.405 and 
the contaminated object or the con¬ 
tamination on the object, if reduced to 
the minimum volume under conditions 
likely to be encountered during trans¬ 
portation, including dissolution in 
water with subsequent recrystalliza¬ 
tion. precipitation, evaporation, com¬ 
bustion. and abrasion would have an 
average estimated specific activity of 
no more than 10~ 4 A*/g. 

(2) External radiation levels must 
comply with § 127.401(b); 

(3) The transport vehicles must be 
placarded with the placards prescribed 
in § 172.504 of this subchapter, howev¬ 
er, shipments of unconcentrated ura¬ 
nium or thorium are excepted from 
placarding; 

(4) Shipments must be loaded by the 
consignor, and unloaded by the con¬ 
signee from the transport vehicle in 
which originally loaded; and 

(5) Specific written Instructions for 
maintenance of sole use shipment con¬ 
trols must be provided by the shipper 
to the carrier. Such instructions must 
be Included with the shipping paper 
information. 

§ 127.213 Transport requirements for low 
level solid (LLS) radioactive materials. 

(a) Low level solid radioactive mate¬ 
rials (LLS) must be packaged in ac¬ 
cordance with §§127.101. 127.105 (a), 

(e). <g) and (m). 127.611. and 173.24 of 
this subchapter. 

(b) LLS materials may be transport¬ 
ed only as full loads, and are subject 
to the following requirements: 

(1) Packages are excepted from the 
labeling requirements of Part 172 of 
this subchapter. 
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(2) Packages must be stenciled or 
otherwise marked with the notation 
•RADIOACTIVE-LLS” 

(3) Surface contamination limits on 
packages may not exceed the levels 
prescribed in § 127.405(c). 

(4) External radiation levels must 
comply with § 127.401(b). 

(5) Shipments must be loaded by the 
consignor and unloaded by the con¬ 
signee from the transport vehicle in 
which originally loaded. 

(6) Shipments must be loaded in ac¬ 
cordance with § 127.415(a). 

(7) Specific written instructions for 
maintenance of sole use shipment con¬ 
trols must be provided by the shipper 
to the carrier. Such instructions must 
be included with the shipping paper 
information. 

Subpart D—Activity Limits for Radioactive 
Materials Packages 

§ 127.301 Activity limits for Type A and 
Type B packages. 

(a) A Type A package may not con¬ 
tain activities greater than the follow¬ 
ing, determined in accordance with 
the procedures described in § 127.303, 
or as listed in § 127.385: 

(1) For special form radioactive ma¬ 
terials. A,. 

(2) For all other radioactive materi¬ 
als, A 3 . 

(b) The limits on activity contained 
in Type B(U) and Type B(M) packages 
are those as prescribed in their ap¬ 
proval certificates under §§127.115, 
127.701, and 127.703. 

§ 127.303 Requirements for determination 
of A, and A, values for redionu- 
clides. 

(a) Single radionuclides. (1) For 
single radionuclides of known identity, 
the values of A, and A, are those given 
in the table in §127.305. The values of 
A, and A, are also applicable for ra¬ 
dionuclides contained in (a.n or (S.n) 
neutron sources. 

(2) For any single radionuclide of 
known identity, which is not listed in 
§127.305, the values of A, and A, shall 
be determined in accordance with the 
following: 

(i) If the radionuclide emits only one 
type of radiation. A, is determined in 
accordance with paragraphs (A), (B), 
(C), and (D) of this paragraph. For ra¬ 
dionuclides emitting different kinds of 
radiation. Ai if the most restrictive 
value of those determined for each in¬ 
dividual radioisotope. However, in 
both cases, A, is restricted to a maxi¬ 
mum of 1000 Ci. If a parent nuclide 
decays into a shorter lived daughter, 
of a half-life not greater than 10 days, 
A, is calculated for both the parent 
and the daughter, and the more limit¬ 


ing of the two values is assigned to the 
parent nuclide. 

Aj 4 ^* 9 curie 

JC 


(B) For x-ray emitters. A, is deter¬ 
mined by the atomic number (Z) of 
the nuclide: for Z^55, A, = 1000 Ci for 
Z>55, A, = 200 Ci. 

(C) For beta emitters. A, is deter¬ 
mined by the maximum beta energy 
(Ehm,, ) according to the following table: 


E..,(MeV) 

A. (Cl) 


<0.5. 


1000 

300 

0.5-<1.0. 


1.0-<1.5. 


100 

1.5-<2.0. 


30 

>2.0... 


10 




(D) For alpha emitters, A, is deter¬ 
mined by the expression: 

A, = 1000 A, 

where A, is the value listed in the fol¬ 
lowing table: 


A, 

Atomic _ 

number 

Half-life less Half-life Half-life 

than 1000 1000 days to greater than 
days 10 years 10 years 


1 to 81- 3 Ci. 50 mCi. 3 Ci 

82 and 2 mCi. 2 mCi. 3 Ci 

above. 


(ii) For assignment of A* values. A, is 
the more restrictive of the following 
values: 

(A) The corresponding A,. 

(B) The value A, obtained from the 
table in subparagraph (2)(i) of this 
paragraph. 

(3) For any single radionuclide 
whose identity is unknown, the value 
of A» is 2 Ci and the value of A, is 
0.002 Ci. However, if the atomic 
number of the radionuclide is less 
than 82. the value of A, is 10 Ci and 
the value of A* is 0.4 Ci. 

(b) Mixture of radionuclides, includ¬ 
ing radioactive decay chains. (1) For 
mixed fission products, where a de¬ 
tailed analysis of the mixture is not 


(A) For gamma emitters. A, is deter¬ 
mined by the expression: 


carried out. the following activity 
limits apply: 

A, = 10 Ci 

A, - 0.4 Ci 

(2) A single radioactive decay chain 
is considered to be a single radionu¬ 
clide when the radionuclides are pres¬ 
ent in their naturality occurring pro¬ 
portions and no daughter nuclide has 
a half-life either longer than 10 days 
or longer than that of the parent nu¬ 
clide. The activity to be taken into ac¬ 
count and the A, or A a value to be ap¬ 
plied are those corresponding to the 
parent nuclide of that chain. However, 
in the case of radioactive decay chains 
in which any daughter nuclide has a 
half-life either longer than 10 days or 
greater than that of the parent nu¬ 
clide. the parent and daughter nu¬ 
clides are considered to be mixtures of 
different nuclides. 

(3) In the case of a mixture of differ¬ 
ent radionuclides, where the identity 
and activity of each radionuclide is 
known, the permissible activity of 
each radionuclide R,. R 2 , ...R n must be 
such that Ft + F* + ...F n is not great¬ 
er than unity, when— 

Fj » Total activitv of Rj 


A* (R|) 


F 2 « Total activity of R 2 


Aj (R2) 


* Total activity of R n 


*i <v 

where A, <R„ R, ...R n ) is the value of 
A, or A, as appropriate for the nuclide 
Ri, R*... R n . 

(4) When the identity of each radio¬ 
nuclide is known but the individual ac¬ 
tivities of some of the radionuclides 
are not known, the formula given in 


where: 

JT is the gamma-rnv constant, corresponding 
to the dose in R/h at 1 m per Cl: the 
number 9 results from the choice of 1 
rem/h at a distance of 3 m as the reference 
dose-equivalent rate. 
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subparagraph (3) of this paragraph 
must be applied to establish the values 
of A, or A* as appropriate. All the ra¬ 
dionuclides whose individuals activi¬ 
ties are not known (but whose total ac¬ 
tivity is known) must be classed in a 
single group and the most restrictive 
value of A, and A a applicable to any 
one of them shall be used as the value 
of Ai or A a in the denominator of the 
fraction. 

(5) Where the identity of each radio¬ 
nuclide is known but the individual ac¬ 
tivity of the radionuclides is not 
known, the most restrictive value of A, 
or A a applicable to any one of the ra¬ 
dionuclides present is the applicable 
value. 

(6) When the identity of the radion¬ 
uclides is not known, the value of A, is 
2 Ci and the value of A 2 is 0.002 Ci. 
However, if alpha emitters are known 
to be absent, the value of A 2 is 0.4 Ci. 


§ 127.304 Activity-mass relationships for 
uranium and natural thorium. 1 


Radioactive 

material 

Ci/g 

g/Cl 

Uranium 






present) 



0.45_ 

5.0 x 10'' 

2.0 x 10* 

0.72 (natural). 

7.06 x 10 ' 

1.42 x 10" 

1.0. 

7.6 x 10-* 

1.3 x 10* 

1.5.. 

1.0 x 10 • 

1.0 x 10" 

5.0. 

2.7 x 10 * 

3.7 x 10* 

10.0. 

4.8 x 10- 

2.1 x 10* 

20.00. 

1.0 x 10- 

1.0 x 10' 

35.00... 

2.0 x 10- 

5.0 x 10* 

50.0. 

2.5 x 10 * 

4.0 x 10* 

90.0. 

5.8 x 10- 

1.7 x 10* 

93.0.... 

7.0 x 10- 

1.4 x 10* 

95.00. 

9.1 x 10- 

1.1 x 10* 

Natural thorium 

2.2 x 10 * 

4.6 x 10* 


'The figures for uranium include the activity of 
uranium-234 which is concentrated during the en¬ 
richment process. The activity for thorium includes 
the equilibrium concentration of thorium-238. 


§ 127.305 Table of A, and A* values for radionuclides. 


Symbol of radionuclide 


Element and atomic 
number 


Specific 


*”Ac... 

m Ac.. 

'«Ag.. 

"-Ag.. 

IIM. 

»«Am. 


Act ini urn < 89). 

siiver<47)!!Z.!Z 


Americium*95). 


•*Ar<compressed or uncompressed).. Argon* 18).... 

*'Ar< uncompressed) .... 

"Art compressed)....... 

"As----- Arsenic* 33).. 

"As. 


“As.... 

"As... 


••‘At_ 

•**Au... 

*“Au. 

'“Au. 

•“Au. 


..... Astatine*85). 

„... Gold* 79). 


u, Ba. 

*”Ba. 

•«Ba. 


Barium* 56)_.... 


•Be....... 

*“B1.. 

“’Bi........ 

""BURaE).... 

*"B1.... 

**Uk. 

“Br. 

•*C. 

“Ca.. 

*'Ca...... 

•“Cd. 

"***Cd... 

,u Cd. 


.. Beryllium*4 

_ Btsmuth(83>.... 


Berkelium *97).. 
Bromine *35)..... 

Carbon (6). 

Calcium (20). 


Cadmium (48)... 


'“Ce_ 

•*'Ce. 

,u Ce. 

'“Ce_ 

*«Cf. 

*“Cf. 

*»*Cf. 


Cerium *58)_ 


Californium (98).. 


“Cl.. 

«C1. 


Chlorine *17).. 


,,J Cm 
“Cm.. 

“‘Cm. 

“‘Cm. 

m Cm.. 

-Co. 

*'Co.. 


Curium (96) _.... 


Cobalt (27).. 


—Co..«... 

“Co... 

“Co. 


"Cr*... 

’"Cs_ 

—Cs. 

•»*Cs... 


Chromium *24).. 
Cesium *55) .. 


,<Ci) 

A,*Ci) 

activity 

<Ci/g> 

1000 

0.003 

7.2x10 

10 

4 

2.2 x 10* 

40 

40 

3.1x10* 

7 

7 

4.7x10* 

100 

1000 

1.6 x 10* 

8 

0.008 

3.2 

8 

0.008 

1.9x10 ‘ 

1000 

1000 

1.0 x 10* 

20 

20 

4.3x10' 

1 

1 


1000 

400 

2.4x10* 

20 

20 

1.0x10* 

10 

10 

1.6x10* 

300 

300 

1.1 x 10* 

200 

7 

2.1x10* 

200 

200 

9.3x10* 

30 

30 

1.2x10* 

40 

40 

2.5x10* 

200 

200 

2.1x10* 

40 

40 

8.7x10* 

40 

10 

4.0 x 10* 

20 

20 

7.3x10* 

300 

300 

3.5x10* 

5 

5 

9.9x10* 

10 

10 

2.16 <10* 

100 

4 

1.2x10* 

6 

6 

1.5x10' 

1000 

1 

1.8x10 s 

6 

6 

1.1x10* 

1000 

100 

4.6 

1000 

40 

1.9x10* 

20 

20 

5.9x10* 

1000 

70 

2.6x10* 

30 

30 

2.6x10* 

80 

80 

5.1x10* 

100 

100 

6.5 x 10 * 

300 

200 

2.8x10* 

60 

60 

6.6x10* 

10 

7 

3.2x10* 

2 

0 002 

3.1 

7 

0.007 

1.3x10* 

2 

0.009 

6.5x10* 

300 

30 

3.2x10-* 

10 

10 

1.3x10* 

200 

0.2 

3.3 x 10* 

9 

0.009 

4.2x10 

10 

0.01 

8.2x10 

6 

0 006 

1.0x10"' 

6 

0.006 

3.6x10- 

5 

6 

3.0x10* 

90 

90 

8.5x10* 

1000 

1000 

5.9x10* 

20 

20 

3.1x10* 

7 

7 

1.1x10' 

600 

600 

9.2x10* 

1000 

1000 

1.0x10* 

1000 

1000 

7.4x10* 

10 

10 

1.2x10' 
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1868 


PROPOSED RULES 


Element and atomic Specific 

8ymbol of radionuclide number A«(Ci) A,(Cl) activity 

(Ci/g) 


m cs.... 

tM Cs ... 

°'Cs... 

"Cu .... 

*“Dy..... 

'**Dy. . . 

... 

"'Er.„. 

'* fc Bu... 

•"Eu..... 

’**Eu... 

***Eu.„.. 

'•F. 

if Fe . 

M Fe .... 

**Fc.... 

Ta Ga....... 

'**Gd.. 

,ft *Gd___ 

"Ge__.... 

*H... 

•-‘Hf___ 

... 

w Hg..... 

*°*Hg.... 

'-Ho__ 

“*l...... 

,sa I__ 

"*I... 

'•‘I....... 

***i__ 

........ 

‘“I... . 

'“I.. 

"•■In....... 

"•■In. 

"»"In... 

~lr___ 

'"Ir.. 

1 "Ir. 

,S K.~.. 

**"Kr (uncompressed)... 

"•Kr (compressed)... 

,(> Kr (uncompressed)... 

“Kr (compressed)_.... WW ..,. M 

• ? Kr (uncompressed)... 

• T Kr (compressed) ........... 

'-La... 

IXS..... 


LSA.. 


MFP __...31 

-Mg ..... 

M Mn...... 

M Mn___ 

“Mn ....____ 

"Na 1.1311*13___ 

,4 Na..... 

*~Nb..... 

**Nb...... 

*'Nb^... 

,4T Nd....... 

’«Nd ......... 

**ni.3331331333333 

**’Np....... 

“•Np........... 

•“08 -- 


"Os . 


■Os . 


“Os — 

”P_ 

IKt Pa ..... 

M, Pa. 

***Pa . 


*°'Pb... 

*'“Pb_ 

*‘*Pb . 

•“Pd. 

‘“Pd._ 

,47 Pm_ 

!% *Pm.. 


Copper(29). 

Dysprosium (66).... 


Erbium (68) 


Europium (63)_ 


Fluorine (9)_ 

Iron (26). 


Gallium (31).... 

Gadolinium (64).... 

Germanium (32). 

Hydrogen (l) see T- 
Tritium. 

Hafnium (72). 

Mercury (80).... 


Holmium (67)... 
Iodine (53 )...„... 


Indium (49). 


Iridium (77) 


Potassium (19)__ 

Krypton (36). 


Lanthanum (57)..... 

See 1127.3(b) and 
ft 127.213. 

See ft 127.3(0 and 
ft 127.211. 

Lutetium (71).. 

Mixed fission products... 

Magnesium (12)_ 

Manganese (25)... 


Molybdenum (42)..._ 

Sodium (11)__... 

Niobium (41)... 


Neodymium (60).... 
Nicke 1(28)..""... 3 


Neptunium (93).. 

Osmium (76)... 


Phosphorus (15) 
Protoactinium (91).......... 


Lead.... 


Palladium (48).. 

Promethium (81)__... 


1000 

100 

88x10* 

7 

7 

7.4x10* 

30 

20 

9.8x10 

80 

80 

3.8x 10* 

100 

100 

8.2x10* 

1000 

200 

2.3x10* 

1000 

300 

8.2x10* 

50 

50 

2.4x10* 

30 

30 

2.2x10* 

20 

20 

1.9x10* 

10 

5 

1.5x10* 

400 

90 

1.4x10* 

20 

20 

9.3x10' 

6 

6 

7.3x10* 

1000 

1000 

2.2x10* 

10 

10 

4.9x10* 

7 

7 

3.1x10* 

200 

100 

3.6x10* 

300 

300 

1.1x10* 

1000 

1000 

1.6x10* 

30 

30 

1.6x10* 

200 

200 

6.6x10* 

200 

200 

2.5x10* 

80 

80 

1.4x10* 

30 

30 

6.9x10* 

1000 

70 

1.7x10* 

40 

10 

7.8x10* 

1000 

2 

1.62x10* 

40 

10 

1.2x10* 

7 

7 

1.1x10* 

30 

30 

1.1x10* 

8 

8 

2.7x10* 

10 

10 

3.5x10* 

60 

60 

1.6x10’ 

30 

20 

2.3x10* 

100 

100 

6.1x10* 

10 

10 

6.2x10* 

20 

20 

9.1x10* 

10 

10 

8.5x10* 

10 

10 

6.0x10* 

100 

100 

8.4x10* 

3 

3 

8.0x10* 

1000 

1000 

4.0x10* 

5 

5 

4.0x10* 

20 

20 

2.8x10* 

0.6 

0.6 


30 

30 

5.8x10* 


300 

300 

1.1x10* 

10 

0.4 


6 

6 

5.2x10* 

5 

5 

4.4x10* 

20 

20 

8.3x10* 

5 

5 

2.2x10* 

100 

100 

4.7x10* 

8 

8 

6.3x10* 

5 

5 

8.7x10* 

1000 

1000 

1.1x10* 

20 

20 

3.9x10* 

20 

20 

2.6x10' 

100 

100 

8.0x10* 

30 

30 

1.1x10' 

1000 

900 

8.1x10* 

1000 

100 

0.46x10* 

10 

10 

1.9 - 10 : 

5 

0.005 

6.9x10 * 

200 

200 

2.3x10* 

20 

20 

7.3x10* 

600 

400 

4.6x10* 

200 

200 

1.2x10* 

100 

100 

5.3x10* 

30 

30 

2.9x10* 

20 

0.8 

3.2x10* 

2 

0.002 

4.5x10"* 

100 

100 

2.1x10* 

30 

30 

1.7x10* 

100 

0.2 

8.8x10 

6 

5 

1.4x10* 

1000 

700 

7.6x10* 

100 

100 

2.1x10* 

1000 

80 

9.4x10* 

100 

100 

4.2x10* 
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PROPOSED RULES 


1869 


Symbol of radionuclide 


Element and atomic 
number 


•’"Po ..... 

•*Pr...... 

, ‘ 1 Pr. 

'*Pt .. 

••'Pt...... 

‘♦*»pt.... 

,Tr Pt.... 


... Polonium <84>. 

... Praseodymium <59 >._.... 


.......... Platinum (78).. 


rv, Pu.. 

ra Pu. 

•"Pu.. 

*"Pu. 

uz Pu _ 

m Ra. 

s, ‘Ra.._.._ 

UA Ra.. 

«*Ra.... 


Piutonium (94)...... 


Radium (88)....... 


“Rb....^....^.^.-.—.Rubidium (37 

• r Rb...._.... 

Rb (natural .... 

'“Re....... 

“"Re.,....... 

"•Re.—....... 


Rhenium <76)..«. 


Re (natural).. 

Rh. 

•“Rh.. 

“Rn. 

"Ru... 

•<“Ru... 

,M Ru.. 

,os Ru.......... 

“ 8 .. 

,n Sb .. 


...... Rhodium (45). 


Radon (86). 

Ruthenium <44>„ 


Sulphur (16). 

Antimony (51).... 


"•Sb. 

•*sb... 

**Sc. 


"Sc.. 

“Sc........ 


n 8e . 

.Rolpnium (34) 

"si_ 

..... Silicon (14).. 

’"Sm.... 

,.. Samarium (62)... 

“'Sm. 


,u Sm. 

"*Sn..... 

. Tin (50). 

m Sn- 



—Sr.. 

•"Sr.. 

"Sr...... 

“Sr.... 

“Sr__ 

"Sr_ 


Strontium (38)... 


T (uncompressed).. 
T (compressed).. 


Tritium (1)... 


T (activated luminous paint).... 
T (adsorbed on solid carrier).. 

T (tiitlated water)......... 

T (other forms),.... 

,M Ta.. 

"°Tb.. 


Tantalum (73).. 
Terbium (65).... 


Tellurium (52)..... 


“Tc...—. Technetium (43)... 

“Tc.... .... 

—Tc_._..____ 

"Tc................. 

—Tc... 

“Tc....... 

Te ..... 

Te......... 

”Te____ 

Te —....__ 

«Te..... 

Te_ 

l «Te....:_____ 

..... 

*Th... 

«nrh... 

*"Th... 


— Thorium (90)..... 


Th (natural). 

Th (irradiated)'. 


"•Tl.... 
**T1.... 
“«T1.... 
"Tm.. 
"Tm.. 
’“U. 

*«u. 


Thallium (81).. 


Thulium (69). 


Uranium (92).. 


A.«Ci> 

(WCi> 

Specific 

activity 

fC»/K) 

200 

0.2 * 

4.5x10* 

10 

10 

1 2 . 10* 

300 

200 

6.8'10* 

100 

100 

2.3 - 10» 

. 200 

200 


300 

J90 

1.2x10’ 

300 

300 

88x10 s 

3 

0.003 

1.7*10 

2 

0.002 

6.2x10 * 

2 

0.002 

2.3x10*' 

1000 

0.1 

1.1 x 10* 

3 

0 003 

3.9 K10* • 

50 

0.2 

5 0x10* 

6 

0.5 

1 6x10* 

to 

0.05 

1.0 

10 

0.05 

2.3 10* 

30 

30 

8.1 • 10* 

Unlimited 

Unlimited 

6.6x10 * 

Unlimited 

Unlimited 

1.8 < 10 * 

100 

100 

1.9xl0‘ 

Unlimited 

Unlimited 

3.8x10- 

10 

10 

1.0x10* 

Unlimited 

Unlimited 

2.4x10 * 

1000 

1000 

3.2x10’ 

200 

200 

8.2x10* 

10 

2 

1.5x10* 

80 

80 

5.5x10’ 

30 

30 

3.2. 10* 

20 

20 

8.6 >10« 

10 

7 

3.4x10* 

1000 

300 

4.3x10* 

30 

30 

3.9x10* 

5 

5 

1.8x10* 

40 

30 

1.4 * 10* 

8 

8 

3.4 x 10* 

200 

200 

8.2 x 10* 

5 

5 

1.5x10* 

40 

40 

1.4x10* 

100 

100 

3.9*10’ 

Unlimited 

Unlimited 

2.0*10 * 

1000 

90 

2.6x10 

300 

300 

4.4x10* 

60 

60 

1.0*10* 

10 

10 

UxlO* 

80 

80 

3.2<10’ 

30 

30 

2.4x10* 

50 

50 

1.2x10' 

100 

40 

2.9x10* 

10 

0.4 

1.5x10’ 

10 

10 

3,6\ 10* 

10 

10 

1.3x10’ 

1000 

1000 

9.7x10* 

1000 

1000 


1000 

1000 


1000 

1000 


1000 

1000 


20 

20 


20 

20 

6.2x10* 

20 

20 

1.1 x 10* 

1000 

1000 

3.8<10’ 

6 

6 

3.2x10* 

1000 

200 

1.5x10* 

1000 

400 

1.4x10- 

100 

100 

5.2x10* 

1000 

82 

1.7x10 f 

1000 

100 

1.8x10* 

300 

40 

4.0x10* 

300 

300 

2.6<10* 

30 

30 

2.5x10* 

100 

100 

2.0 • 10’ 

10 

10 

8.0x10* 

7 

7 

3.1x10* 

200 

0.2 

3.2,10* 

, « 

0.008 

8.3x10’ 

3 

0.003 

1.9x 10 * 

1000 

1000 

5.3x10* 

Unlimited 

Unlimited 

1.1x10-' 

10 

10 

2.3x10* 

Unlimited 

Unlimited (see $ 127.304) 

20 

20 

5.8x10* 

200 

200 

2.2x10* 

40 

40 

5.4x10* 

300 

30 

4.3x10* 

300 

40 

6.0x10* 

1000 

100 

1.1x10* 

100 

0.1 

2.7x10* 

30 

0.03 

2.1x10 

100 

0.1 

9.5x10 ’ 
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1870 


PROPOSED RULES 


Symbol of radionuclide 

Element and atomic 
number 

A*(C1> 

A«(C1) 

Specfflc 

activity 

(Ci/g) 

«*u. 


100 

0.1 

6.2x10* 

2.1x10* 

6.3x10-* 

3 

*»u. 


100 

0.2 

»*u. 


200 

0.2 

«»u. 


Unlimited 

Unlimited 

U (natural). 


Unlimited 

Unlimited (see $ 127.304) 

Unlimited 8 127 304) 

20%. 


Unlimited 

U (enriched) 20% or greater. 


100 

0 1 


U (depleted). 


Unlimited 

Unlimited (see 8 127.304) 

U (irradiated)*. 





. Vanadium (23).. 

6 

6 

1.7x10* 

»*'W. 

.. Tungsten (74)«. 

200 

100 

5.0x10* 

•*W. 


1000 

100 

0.7x10* 
7.0x10* 
1.0x10* 
1.0x10* 
1.0x10* 
1.9x10* 
2.5x10* 
2.5x10* 
5.3x10* 
4.1x10* 
2.5x 10* 
9.5x10* 
3.2x10* 
1.8x10* 
8.0x10* 
3.3x10* 
5.3x10* 
3.5x10'* 
2.1x10* 
2.0x10* 

1,r W____..._ 


40 

40 

Ute Xe (compressed)._.. T .- r . f — 

....... Xenon (54). rrTtt - r „- trr . TTr ,„„ 

10 

10 

,,fc Xe (uncompressed)... 


100 

100 

1000 

«*»Xe (uncompressed). 


1000 

u *Xe (compressed)... . 


* 5 

5 

lM Xe (uncompressed).. 


70 

70 

(enmprpssed),,,.,,.,.... TTTrr . 


2 

2 

......... 

.. Yttrium (X) .. 

* 10 

10 

30 

ifcy iM . tt< ... M , 


30 

•'Y.. 


30 

30 

try 


10 

10 

«Y . 


10 

10 

m Yb™ .. 


400 

400 


_Zinc (30).... 

30 

30 

•■•Zn..... 


40 

40 

•Zn. 


300 

300 

200 


...... Zirconium (40)................. 

1000 

»zr 


20 

20 

fI Zr 


20 

20 


‘The values for A, and A, must be calculated In accordance with the procedure specified In § 127.303 
taking into account the activity of the fission products and the Uranium-233, in addition to the activity of 
the Thorium. 

■The values for A, and A« must be calculated In accordance with the procedure specified in 
$ 127.303(b)(3). taking into account the activity of the fission products and plutonium isotopes in addition 
to that of Uranium. 

Subpart E—Requirement* for Transportation 


{ 127.401 Radiation level limitations. 

(a) Except for packages shipped as a 
full load, each package of radioactive 
materials offered for transportation 
must be designed and prepared for 
shipment so that during normal trans¬ 
portation conditions the radiation 
level does not exceed 200 millirem per 
hour at any point on the external sur¬ 
face of the package, and the transport 
index does not exceed 10. 

(b) Except for shipments by air, a 
shipment which exceeds the radiation 
level limits specified in paragraph (a) 
of this section, may be transported as 
full load if the radiation level does not 
exceed any of the following at any 
time during transportation: 

(1) 1000 millirem per hour at any 
point on the external surface of the 
package; 

(2) 200 millirem per hour at any 
point on the external surface of the 
vehicle. Including the upper and lower 
surfaces, or. In the case of an open ve¬ 
hicle. at any point on the vertical 
planes projected from the outer edges 
of the vehicle, on the upper surface of 
the load, and on the lower external 
surface of this vehicle; 

(3) 10 millirem per hour at 2 m (6.6 


feet) from the planes projected from 
the outer surfaces of the vehicle, or If 
the load is transported in an open 
transport vehicle, at any point 2 m <6.6 
feet) from the planes projected from 
the outer edges of the vehicle and top 
of the load; and 

(4) 2 mra/h in any normally occu¬ 
pied position in the car or vehicle, 
except that this provision does not 
apply to private motor carriers. 

(c) For shipments made under the 
provision of 5127.401(b), the shipper 
must provide specific written instruc¬ 
tions for maintenance of the full load 
shipment controls to the carrier. The 
instructions must be included with the 
shipping paper information. 

5 127.103 Thermal limitations. 

Each package of radioactive materi¬ 
als must be designed, constructed, and 
loaded so that— 

(a) The heat generated within the 
package because of the radioactive 
contents will not, at any time during 
transportation, affect the integrity of 
the package under conditions normal¬ 
ly incident to transportation; and 

(b) The temperature of the accessi¬ 
ble external surfaces of the loaded 
package will not, assuming still air in 
the shade at an ambient temperature 
of 38 # C (100 # F) exceed either— 


(1) 50 e C (122*F) in other than a full 
load; or 

(2) 82*C (180°F) in a full load. 

§ 127.405 Contamination control. 

(a) The non-fixed (removable) exter¬ 
nal radioactive contamination of the 
surface of each package offered for 
shipment must be kept as low as prac¬ 
ticable, and under normal conditions 
of transport may not exceed the fol¬ 
lowing levels when averaged over any 
300 cm* area of any part of the pack¬ 
age surface: 

Removable External Radioactive 
Contamination Levels 


Maximum Permissible Levels 

Contaminant _ 

uCi/cm* dis/min/cm* 


Natural or depleted 
uranium, natural 
thorium, uranium- 
235, uranium-238, 
thorium-228. 
thorium-230, 
thorium-232, 
radionuclide* with 
a half-life of less 
than 10 days and 
beta and gamma 

emitters..10' 4 220 

All other alpha 
emitting 

radionuclides__ *■ 22 


(b) In assessing the surface contami¬ 
nation of a package, sufficient wipe 
samples must be taken in the most ap¬ 
propriate locations to yield a repre¬ 
sentative assessment of the contami¬ 
nation levels. The average amount of 
non-fixed (removable) radioactive con¬ 
tamination may be determined by 
wiping the external surface of the 
package with an absorbent material, 
using moderate pressure, and then 
measuring the activity on the wiping 
material. II the measured activity on 
the wiping material (dls/min) divided 
by the surface area wiped (cm*) is less 
than 10 percent of the levels pre¬ 
scribed in the table in paragraph (a) of 
this section, it may be assumed that 
those levels have not been exceeded. 
Other methods of equal or greater ef¬ 
ficiency may also be utilized. 

(c) In the case of packages trans¬ 
ported as full load by rail or highway 
only, the removable (non-fixed) radio¬ 
active contamination at any time 
during transport may not exceed ten 
times the levels prescribed in para¬ 
graph (a) of this section. The levels at 
the begining of transport may not 
exceed the levels prescribed in para¬ 
graph (a) of this section. 

(d) Except as provided in paragraph 

(e) of this section, each transport vehi¬ 
cle used for transporting radioactive 
materials shipped as a full load must 
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be surveyed with appropriate radi¬ 
ation detection instruments after each 
use. A vehicle may not be returned to 
service until the radiation dose rate at 
each accessible surface is 0.5 millirem 
per hour or less, and there is no sig¬ 
nificant removable (non-fixed) radio¬ 
active surface contamination as com¬ 
puted under paragraph (a) of this sec¬ 
tion. 

(e) Except in the case of aircraft, 
paragraph (d) of this section, does not 
apply to any closed transport vehicle 
used solely for the transportation of 
radioactive materials if: 

(1) A survey of its interior surface 
shows that the radiation dose rate 
does not exceed 10 millirem per hour 
at any interior surface or 2 millirem 
per hour at 1 m C3.3 ft) from any inte¬ 
rior surface; 

(2) Each vehicle is stenciled with the 
words “For Radioactive Materials Use 
Only" in letters at least 76mm (3.0 
inches) high in a conspicuous place on 
both sides of the of the exterior of the 
vehicle; and 

(3) Each vehicle is kept closed 
except for loading or unloading. 

§ 127.407 Labeling requirements. 

Each package or freight container of 
radioactive materials, unless excepted 
by §§ 127.203, 127.211(c), or 127.213 
must be labeled as required in Part 172 
of this subchapter. 

§ 127.409 [Reserved] 

§127.411 Placarding requirements. 

Each transport vehicle or freight 
container of radioactive materials, 
unless excepted by § 127.203 or 
§ 127.211(c) must be placarded as re¬ 
quired in this Part. 

§ 127.413 Storage incident to transporta¬ 
tion—general requirements. 

(a) The number of packages and 
freight containers bearing Radioactive 
Yellow II or Radioactive Yellow III 
labels stored an any one storage area, 
such as a transit area, terminal build¬ 
ing, store-room, or assembly yard, 
must be limited so that the sum of the 
transport indices in any individual 
group of packages or freight contain¬ 
ers does not exceed 50. Groups of 
these packages and freight containers 
must be stored so as to maintain a 
spacing of at least 6 m (20 ft) from 
other groups of packages or freight 
containers containing radioactive ma¬ 
terials. 

(b) Except in the case of a Fissile 
Class II or Fissile Class III package, 
the limitations In paragraph (a) of this 
section do not apply to any packages 
marked “RADIOACTIVE LSA” which 
contain low specific activity material, 
or any packages marked “RADIOAC¬ 
TIVE LLS” which contain low level 
solid radioactive material when they 


are maintained in a compact stack or 
in freight containers. 

(c) Mixing of different kinds of pack¬ 
ages, including Fissile Class I packages 
with Fissile Class n packages, is au¬ 
thorized. 

§ 127.415 General transportation require¬ 
ments. 

(a) Each shipment of radioactive ma¬ 
terials must be securely stowed, in 
order to prevent shifting during 
normal transportation conditions. 

(b) Except as may be specifically re¬ 
quired by the competent authority in 
the applicable certificate, a package of 
radioactive materials may be carried 
among packaged general cargo with¬ 
out special stowage provisions, if: 

(1) The average surface heat flux of 
the package does not exceed 15 watts/ 
m* and 

(2) The surrounding cargo is not 
contained in sacks or bags. 

(c) Packages bearing radioactive 
labels may not be carried in compart¬ 
ments occupied by passengers, except 
in those compartments exclusively re¬ 
served for couriers accompanying 
those packages. 

(d) Mixing of different kinds of 
packages, including Fissile Class I 
packages with Fissile Class II pack¬ 
ages, is authorized. 

(e) The accumulation of packages 
and freight containers is subject to the 
following conditions: 

(1) Each person responsible for the 
loading of packages into a freight con¬ 
tainer must determine the transport 
index of the freight container; 

(2) In the case of a full load, the sum 
of the transport indices of the pack¬ 
ages in any one freight container may 
exceed 50 only if: 

(i) No Fissile Class II or Fissile Class 
III radioactive materials are loaded 
into the freight container; and 

(ii) The person loading the packages 
into the freight container determines 
by use of the appropriate monitoring 
equipment that the radiation levels of 
the loaded freight container will at no 
time during normal transportation 
conditions exceed: 

(A) 200 mrem/h at any point on the 
exterior surface of the freight contain¬ 
er; and 

(B) 10 mrem/h at any point 2 m (6.6 
ft) from the exterior surface of the 
freight container. 

(iii) The appropriate placard re¬ 
quired by Part 172 of this subchapter 
is displayed on the exterior of the four 
vertical walls of the freight container. 

Subpart F—Requirements for Fissile 
Rodioocftve Materials 

§ 127.501 General. 

Except as provided in § 127.503, each 
package containing radioactive materi¬ 


als that are also fissile materials must 
comply w'ith this subpart. 

§ 127.503 Exceptions. 

This subpart does not apply to¬ 
tal Any package containing a maxi¬ 
mum of 15 g or uranium-233, uranium- 
235. plutonium-238, plutonium-239, 
plutonium-241, or any combination of 
these radionuclides, if the smallest ex¬ 
ternal dimension of the package is 10 
cm (4.0 inches) or more. When radio¬ 
active materials are transported in 
bulk, the quantity limitations apply to 
the vehicle, inland waterway vessel, or 
stowage area of a seagoing vessel; 

(b) Any package containing only nat¬ 
ural or depleted uranium that has 
been irradiated in thermal reactors. 

(c) Any package containing homoge¬ 
neous hydrogenous solutions or mix¬ 
tures satisfying conditions listed in the 
following table. When the material is 
transported in bulk, the quantity limi¬ 
tations of the table apply to the vehi¬ 
cle, inland waterway craft, or stowage 
area of a seagoing vessel; 

Limitations on Homogeneous Hydrogenous 
Solutions or Mixtures 


Parameters * M U only 

Any other 
fissile materia] 
(including 
mixtures) 

Minimum H/X *. 

Maximum concentra¬ 
tion of fissile nu¬ 

5.200 

5.200 

clide In g/1 ... 

Maximum mass of fis¬ 
sile nuclide in 

5 

5 

g/pack&ge__ 

: 800 

500 


• Where H/X is the ratio of the number of hydro¬ 
gen atoms to the number of atoms of fissile nuclide. 

’With a tolerance of Pu and uranium-233 of not 
more than 1 percent of mass of uranium-235. 

(d) Any package containing uranium 
enriched in uranium-235 to a maxi¬ 
mum of one percent by weight, and 
with a total plutonium and uranium- 
233 content of up to one percent of 
the mass of uranium-235, if the fissile 
materials are distributed homoge¬ 
neously throughout the material. In 
addition, if uranium-235 is present in 
metallic or oxide forms, it must not be 
able to form a lattice arrangement 
within the package. 

(e) Any package containing a fissile 
radioactive material, if it does not con¬ 
tain more than 5 g of fissile material 
in any 10 liter volume. However, the 
fissile radioactive material must be 
packed in packages that will maintain 
the required limitations for fissile ma¬ 
terial distribution during normal 
transportation conditions. 

(f) Any package containing a maxi¬ 
mum of 1 kg of total plutonium, of 
which not more than 20 percent of its 
mass consists of plutonium-239, pluto¬ 
nium-241. or any combination of those 
radionuclides. 
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(g) Any package containing a liquid 
solution of uranyl nitrate enriched in 
uranium-235 to a maximum of 2 per¬ 
cent by weight, with a maximum toler¬ 
ance for plutonium and uranium-233 
of 0.1 percent of the mass of uranium- 
235. 

§ 127.505 Classification of fissile radioac¬ 
tive materials packages. 

(a) Except as provided in § 127.503. 
each package of fissile radioactive ma¬ 
terials must be classified as follows: 

(1) Fissile Class I. Packages that 
may be transported in unlimited 
number, and in any arrangement, and 
that require no nuclear criticality 
safety controls during transportation. 
A transport index is not assigned to 
Fissile Class I packages for the pur¬ 
poses of nuclear criticality safety con¬ 
trol. However, the external radiation 
levels may require a transport index 
number. 

(2) Fissile Class II. Packages that 
may be transported together in any ar¬ 
rangement but in numbers that do not 
exceed an aggregate transport index 
of 50. For the purposes of nuclear 
criticality safety control, individual 
packages may have a transport index 
number of 0.1 but not more than 10. 
However, the external radiation levels 
may require a higher transport index 
number, but not to exceed 10. These 
shipments require no nuclear critical¬ 
ity safety control by the shipper 
during transportation. 

(3) Fissile Class III. Packages of fis¬ 
sile radioactive materials that do not 
meet the requirements of Fissile Class 
I or Fissile Class II and that are con¬ 
trolled in transportation as prescribed 
in § 127.507 by appropriate arrange¬ 
ments between the shipper and the 
carrier. 

(b) The numerical values for pack¬ 
age assignments as Fissile Class I. the 
transport indices for Fissile Class II 
packages, and the vehicle limitations 
for Fissile Class III packages must be 
determined in accordance with §§71.36 
through 71.40 of Title 10 of the Code 
of Federal Regulations. 

§ 127.507 Transportation of Fissile Class 
111 radioactive materials—specific re¬ 
quirements. 

(a) Fissile Class III radioactive mate¬ 
rials packages must be shipped in ac¬ 
cordance with this section. The trans¬ 
portation controls must provide nucle¬ 
ar criticality safety and must protect 
against loading, storing, or transport¬ 
ing that shipment together with any 
other fissile material. Fissile Class III 
radioactive materials must be trans¬ 
ported: 

(1) In a transport vehicle assigned 
for the sole use of the shipper with a 
specific restriction for the sole use to 
be provided in the appropriate ar¬ 
rangements between shipper and carri¬ 


er and with instructions to that effect 
issued with the shipping papers: 

(2) Except for shipments by aircraft, 
with an escort in a vehicle having the 
capability, equipment, authority, and 
instructions to provide administrative 
controls necessary to assure compli¬ 
ance with this section: 

(3) In a transport vehicle containing 
no other packages of radioactive mate¬ 
rial that are required to bear one of 
the “Radioactive 0 labels described in 
Part 172. Specific arrangements must 
be made between the shipper and the 
carrier, with instructions to that effect 
issued with the shipping papers; or 

(4) Under any other procedure spe¬ 
cifically approved by MTB in accord¬ 
ance with Part 107 of this subchapter. 

§ 127.509 Mixing of fissile radioactive ma¬ 
terials packages. 

(a) Mixing of packages of other 
types of radioactive materials, includ¬ 
ing Fissile Class I with Fissile Class II 
packages, is authorized if the total 
transport index in any transport vehi¬ 
cle or storage location does not exceed 
50. 

(b) For Fissile Class II packages 
shipped under the exclusive use provi¬ 
sions of § 127.401(b) to provide the 
packages with high radiation dose 
rates, the transport index number 
which is calculated for nuclear critical¬ 
ity control purposes must not exceed 
10 for any single package or total of 50 
for the full load, unless specifically au¬ 
thorized by MTB for Fissile Class III 
shipments. Additionally: 

(1) Fissile Class II packages may be 
shipped with a transport index greater 
tnan 10. and combined with other 
packages of the same or different de¬ 
signs in a Fissile Class III shipment, 
under the conditions prescribed in 
paragraph (c) of this section, provided: 

(1) The transport index which has 
been assigned in the package approval 
for nuclear criticality control purposes 
does not exceed 10 for any single pack¬ 
age; 

(ii) The total transport index for nu¬ 
clear criticality control purposes does 
not exceed 100 for all of the packages 
in the shipment; 

(iii) The shipment satisfies the pro¬ 
visions of § 127.401(b) if any package 
has radiation dose rates exceeding 10 
millirem per hour at 1 m (3.3 feet) 
from any accessible external surface 
of the package; and 

(iv) The shipment will not be trans¬ 
ported by water. 

(2) Fissile Class III packages, which 
have been assigned a transport index 
for nuclear criticality purposes in ac¬ 
cordance with Fissile Class II criteria, 
may be combined with other Fissile 
Class III packages of the same or dif¬ 
ferent design for which a transport 
index has been so assigned for nuclear 
criticality control purposes, and may 


be combined with Fissile Class II pack¬ 
ages, in a Fissile Class HI shipment 
under the conditions prescribed in 
paragraph (c) of this section, provided: 

(i) The transport index which has 
been assigned in the package approval 
for nuclear criticality control purposes 
does not exceed 50 for any single pack¬ 
age; 

(ii) The total transport index for nu¬ 
clear criticality control purposes for 
all packages in the shipment does not 
exceed 100; 

(iii) The shipment satisfies the pro¬ 
visions of § 127.401(b) if any package 
has radiation dose rates exceeding 10 
millirem per hour at 1 m (3.3 feet) 
from any accessible external surface 
of the package; and 

(iv) The shipment will not be trans¬ 
ported by water. 

(c) A fissile class III shipment may 
be made only in accordance with sub- 
paragraph (1). (2), or (3) of this para¬ 
graph or in accordance with other pro¬ 
cedures authorized by the MTB. The 
transport controls must provide nucle¬ 
ar criticality safety and must be car¬ 
ried out by the shipper or carrier, as 
appropriate, to protect against load¬ 
ing, storing, or transporting of that 
shipment together with any other fis¬ 
sile material: 

(1) Transportation in a transport ve¬ 
hicle assigned for the sole use of the 
consignor, with a specific restriction 
for such sole use to be provided in the 
special arrangements. and with 
instructions to that effect issued with 
the shipping papers; 

(2) Except for shipments by aircraft, 
transportation under escort by person 
in a separate vehicle, with the escort 
having the capability, equipment, au¬ 
thority. and instructions to provide ad¬ 
ministrative controls adequate to 
assure compliance with this para¬ 
graph; or 

(3) Transportation in a transport ve¬ 
hicle containing no other packages of 
radioactive material which are re¬ 
quired to bear one of the “Radioac¬ 
tive 0 labels described in § 172.436, 
172.438 or 172.440 of this subchapter. 
Specific arrangements must be effect¬ 
ed between shipper and carrier, with 
instructions to that effect issued with 
the shipping papers. 

Svbport G—Tec* and Inspection Procedures 

§ 127.601 Compliance with required tests. 

(a) Compliance with the test require¬ 
ments in this subpart must be shown 
by any of the methods prescribed in 
this paragraph, or by any combination 
of these methods: 

(1) By performance of tests with 
prototypes of samples of the packag¬ 
ing as normally presented for trans¬ 
portation, in which case the contents 
of the packaging for the test must sim¬ 
ulate as closely as practicable the ex¬ 
pected normal radioactive contents; 
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(2) By reference to a previous satis¬ 
factory showing of compliance of a 
sufficiently similar nature; 

(3) By performance of tests with 
models of appropriate scale incorpo¬ 
rating those features that are signifi¬ 
cant with respect to the item under in¬ 
vestigation, when engineering experi¬ 
ence has shown results of those tests 
to be suitable for design purposes. 
When a scale model is used, the need 
for adjusting certain test parameters, 
such as the penetrator diameter or the 
compressive load, must be taken into 
account; or 

(4) By engineering evaluation or 
comparative data. 

(b) With respect to the initial condi¬ 
tions for the tests under this subpart, 
except for the water immersion tests, 
compliance must be based upon the as¬ 
sumption that the package is in equi¬ 
librium at an ambient temperature of 
38 n C (100°F). With respect to the ther¬ 
mal test, the effects of solar radiation 
can be neglected prior to and during 
the test, but must be taken into ac¬ 
count in the subsequent evaluation of 
the test results. 

§ 127.605 Preparation of specimens for 
testing. 

(a) Each specimen must be examined 
before testing to identify and record 
faults or damage, including: 

(1) Divergence from the specifica¬ 
tions or drawings; 

(2) Defects in construction; 

(3) Corrosion or other deterioration; 
and 

(4) Distortion of features. 

(b) The containment system of the 
packaging must be clearly specified. 

(c) The external features of the 
specimen must be clearly identified so 
that references may be made to any 
part of it. 

§ 127.607 Packaging and shielding—test¬ 
ing for integrity. 

After conducting each of the appli¬ 
cable tests required in §127.611 and 
§127.613, the integrity of the packag¬ 
ing. or of the packaging and its shield¬ 
ing, must be retained to the extent re¬ 
quired by § 127.105(m) for the packag¬ 
ing being tested. 

§ 127.609 (Reserved J 

§127.611 Tests for proposed packagings 
designed for normal conditions of 
transportation. 

Prototypes of the proposed packag¬ 
ing must be subjected to the tests pre¬ 
scribed in this paragraph. The water 
spray test described in subparagraph 
(a) of this paragraph must precede 
each of the other tests prescribed in 
this paragraph. One prototype may be 
used for ail tests, if the requirements 
of § 127.601 are met. 


(a) Water spray test . A water spray 
test is considered to be satisfactory 
if- 

(1) The amount of water per unit of 
ground area is equivalent to a rainfall 
rate of 5 cm (2.0 inches) per hour; 

(2) The water impinges upon the 
specimen at an angle of approximately 
45 degrees from the horizontal; 

(3) The water is uniformly distribut¬ 
ed over the entire surface of the speci¬ 
men in the direction of the spray; 

(4) The spray lasts at least one hour, 

(5) The package must be positioned 
such that the effects of the water 
spray tests are most severe for the fea¬ 
tures of the packaging being tested, 
and the packaging specimen is sup¬ 
ported so that it does not sit in a pool 
of water; and 

(6) The time interval between the 
end of the water spray test and the be¬ 
ginning of the next test is such that 
the water has soaked into the maxi¬ 
mum extent without appreciable 
drying of the exterior of the specimen. 
In the absence of evidence to the con¬ 
trary, this interval may be assumed to 
be two hours if the water spray is ap¬ 
plied from four different directions si¬ 
multaneously. However, no time inter¬ 
val may elapse if the water spray is ap¬ 
plied from each of the four directions 
consecutively. 

(b) Free drop test. The packaging 
specimen must fall onto the target in a 
manner that causes maximum damage 
to the safety features being tested, 
and: 

(1) For packagings weighing 5.000 kg 
(11,000 lbs) or less, the distance of the 
fall measured from the lowest point of 
the packaging to the upper surface of 
the target must not be less than 1.2 m 
(4.0 ft). 

(2) For packaging weighing more 
than 5,000 kg (11,000 lb), the distance 
of the fall must not be less than the 
distance specified in the following 
table, for the applicable packaging 
weight: 

Free-Fall Distance Jot Packaging Weighing 
More than 5,000 kg 


Packaging weight 

Free-fall distance 

(kg) 

(ft) 

(m) 

5.000 to 10.000... 

3 

0.9 

10.000 to 15.000.. 

2 

0.6 

More than 15.000.. 

1 

0.3 


(3) For Fissile Class II Packagings, 
the free drop specified in paragraph 
(b)(1) of this Section must be preceded 
by a free drop from a height of 0.3 m 
(1.0 ft) on each corner. For cylindrical 
packagings, the 0.3 m (1.0 ft) drop 
must be onto each of the quarters of 
each rim; 

(4) For fiberboard or wood rectangu¬ 
lar packagings not exceeding 50 kg 
(110 lb) in weight, a separate specimen 
of the proposed packaging must be 


subjected to a free drop onto each 
comer from a height of 0.3 m (1.0 ft); 

(5) For fiberboard cylindrical pack¬ 
agings weighing not more than 100 kg 
(220 lb) a separate specimen of the 
proposed packaging must be subjected 
to a free drop onto each of the quar¬ 
ters of each rim from a height of 0.3 m 
(1.0 ft); 

(6) The target must have a flat, hori¬ 
zontal surface which will not increase 
in its resistance to displacement or de¬ 
formation upon impact to an extent 
that will significantly increase the 
damage to the packaging specimen. 

(c) Compression test The packaging 
specimen must be subjected, for a 
period of at least 24 hours, to a com¬ 
pressive load equal to the greater of 
the following. 

(1) Five times the weight of the 
actual package; or 

(2) 1300 kg/m a (225 lb/ft 5 ) multiplied 
by the vertically projected area of the 
package. The compressive load must 
be applied uniformly to two opposite 
sides of the packaging specimen, one 
of which must be the base on which 
the package would normally stand. 

(d) Penetration test. (1) The packag¬ 
ing specimen must be placed on a 
rigid, flat, horizontal surface that will 
not move while the test is being per¬ 
formed. 

(2) A bar of 3.2 cm (1.25 inches) di¬ 
ameter with a hemispherical end. 
weighing 6.0 kg (13.2 lb) must be 
dropped with its longitudinal axis ver¬ 
tical, onto the center of the weakest 
part of the packaging specimen, so 
that, if it penetrates far enough, it will 
hit the containment system. The bar 
must not be deformed by the test. 

(3) The distance of the fall of the 
bar measured from its lower end to 
the upper surface of the packaging 
specimen must be 1 m (3.3 ft). 

§ 127.613 Additional tests for Type A 
packaging designed for liquids and 
gases. 

(a) Specimens of Type A packaging 
designed for liquids and gases must 
also be subjected to the following 
tests: 

(1) Free drop test The packaging 
specimen must fall onto the target in a 
manner which will cause it to suffer 
the maximum damage to its contain¬ 
ment. The distance of the fall meas¬ 
ured from the lowest part of the pack¬ 
aging specimen to the upper surface of 
the target must be 9.0 m (30 ft). 

(2) Penetration test The specimen 
must be subjected to the test specified 
in § 127.611(d) except that the distance 
of the fall must be 1.7 m (5.5 ft). 
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§ 127.615 Tests for demonstrating the abil¬ 
ity of radioactive materials packagings 
to withstand accident conditions in 
transportation. 

Each Type B packaging must meet 
the test requirements prescribed in 10 
CFR 71 for ability to withstand acci¬ 
dent conditions in transportation. 

§ 127.617 Water in-leakage test for fissile 
radioactive materials packagings. 

Each packaging for fissile radioac¬ 
tive materials must meet the test re¬ 
quirements prescribed in 10 CFR 71 
for water in-leakage. 

§ 127.619 Tests for special form radioac¬ 
tive materials. 

(a) Special form radioactive materi¬ 
als must meet the test requirements of 
paragraph (b) of this section. Each 
solid radioactive material or capsule 
specimen to be tested must be pre¬ 
pared as normally offered for trans¬ 
portation. The radioactive material 
must be duplicated as closely as practi¬ 
cable. In addition: 

(1) A different specimen may be 
used for each of the tests; 

(2) The specimen must not break or 
shatter when subjected to the impact, 
percussion, or bending tests; 

(3) The specimen must not melt or 
disperse when subjected to the heat 
test; and 

(4) After each test, a leaching assess¬ 
ment must be performed on the speci¬ 
men by a method as sensitive as the 
procedure set forth in paragraph (c) of 
this section. 

(b) Test methods: (1) Impact test 
The specimen must fall onto the 
target from a height of 9 m (30 ft). 
The target must be as specified in 
§ 127.611(b)(6); 

(2) Percussion test, (i) The specimen 
must be placed on a sheet of lead that 
is supported by a smooth solid surface, 
and be struck by the flat face of a 
steel billet so as to produce an impact 
equivalent to that resulting from a 
free fall of 1.4 kg (3.1 lb) through 1 m 
(3.3 ft); 

(ii) The flat face of the billet must 
be 25 mm (1 inch) in diameter with 
the edges rounded off to a radius of: 3 
mm±0.3 mm (.12 inch ±.012 inch); 

(iii) The lead must be of a hardness 
within 3.5 to 4.5 on the Vickers scale, 
and not more than 25 mm (1 inch) 
thick, and must cover an area greater 
than that covered by the specimen; 

(iv) A fresh surface of lead must be 
used for each impact; and 

(v) The billet must strike the speci¬ 
men in a manner that causes maxi¬ 
mum damage. 

(3) Bending test (i) This test applies 
only to long, slender sources with a 
minimum length of 10 cm (4.0 inches) 
and a length to minimum width ratio 
of not less than 10; 


(ii) The specimen must be securely 
clamped in a horizontal position so 
that one half of its length protrudes 
from the face of the clamp: 

(iii) The position of the specimen 
must be such that it will suffer maxi¬ 
mum damage when its free end is 
struck by the fiat face of a steel billet; 

(iv) The billet must strike the speci¬ 
men in a manner that produces an 
impact equivalent to that resulting 
from a free vertical fall of 1.4 kg (3.1 
lb) through 1 m (3.3 ft); 

(v) The flat face of the billet must 
be 25 mm (1 inch) in diameter with 
the edges rounded off to a radius of 3 
mm ± 0.3 mm (.12 ± 0.12 inch). 

(4) Heat test The specimen must be 
heated in air to a temperature of 
800 a C (1472°F), held at that tempera¬ 
ture for a period of 10 minutes, and 
then allowed to cool. 

(c) Leaching assessment methods. (1) 
For indispersible solid material— 

(i) The specimen must be immersed 
for seven days in water at ambient 
temperature. The water must have a 
pH of 6-8 and a maximum conductiv¬ 
ity of 10 micromho/cm at 20°C (68°F); 

(ii) The water and specimen must 
then be heated to a temperature of 
50*C ± 5° (122°F ± 9°) and maintained 
at this temperature for four days; 

(iii) The activity of the water must 
then be determined and may not 
exceed 0.05 *iCi; 

(iv) The specimen must then be 
stored for at least seven days in still 
air with humidity not less than 90 per¬ 
cent at 30 c C (86°F); 

(v) The specimen must then be im¬ 
mersed in water with the same pH and 
maximum conductivity specifications 
as in paragraph (c)(l)(i) of this Sec¬ 
tion. The water and specimen must be 
heated to 50 # C ± 5« (122°F ± 9°) and 
maintained at that temperature for 
four hours; 

(vi) The activity of the water must 
then be determined and may not 
exceed 0.05 fiCi. (2) For encapsulated 
material— 

(i) The specimen must be immersed 
in water at ambient temperature. The 
water must have a pH of 6-8 and a 
maximum conductivity of 10 mi¬ 
cromho/cm. The water and specimen 
must be heated to a temperature of 
50*C ± 5° (122"F ± 9*) and maintained 
at this temperature for four hours; 

(ii) The activity of the water must 
then be determined and may not 
exceed 0.05 /xCi 

(iii) The specimen must then be 
stored for at least seven days in still 
air a temperature not less than 30°C 
(86°F); 

(iv) Step (i) must be repeated; and 

(v) The activity of the water must be 
determined and may not exceed 0.05 
jiCi. 


Subpart H—Additional Requirement! for the 
Transportation of Radioactive Materials 

§ 127.701 Requirements for U.5. Nuclear 
Regulatory Commission approved 
packages. 

In addition to the applicable require¬ 
ments of the U.S. Nuclear Regulatory 
Commission (USNRC) approval and of 
this subchapter, any shipper of a pack¬ 
age containing radioactive materials 
that has been approved by the 
USNRC in accordance with 10 CFR 71 
must also comply with the following 
requirements: 

(a) The shipper must be registered 
as a party to the approval, and the 
shipment must be made in compliance 
with the terms of the approval: 

(b) The outside of each, package 
must be durably and legibly marked 
with the package identification mark¬ 
ing indicated in the USNRC approval; 

(c) Each shipping paper related to 
the shipment of the package must 
bear the package identification mark¬ 
ing indicated in the USNRC approval; 

(d) Before the first export shipment 
of the package, the shipper must 
submit a copy of the U.S. Competent 
Authority Certificate applying to that 
package design to the national compe¬ 
tent authority of each country into or 
through which the package will be 
transported, unless a copy has already 
been furnished; 

(e) The designated competent au¬ 
thority in the United States responsi¬ 
ble for administering the requirements 
of Section VIII of the IAEA “Regula¬ 
tions for the Safe Transport of Radio¬ 
active Materials, Safety Series No. 6. 
1973 edition.” is—Office of Hazardous 
Materials Regulation. U.S. Depart¬ 
ment of Transportation, Washington, 
D.C. 20590. 

(f) Each request for a U.S. Compe¬ 
tent Authority certificate as required 
by the IAEA regulations must be sub¬ 
mitted in writing to the address set 
forth in paragraph (e) of this section. 
The request must be in duplicate and 
contain all the information required 
by Section VIII of the IAEA regula¬ 
tions. Each request will be considered 
in the order in which it is received. To 
allow sufficient consideration by the 
U.S. Competent Authority, requests 
should be submitted at least 45 days 
before the requested effective date; 

(g) Each Fissile Class II package 
must be marked with the assigned 
transport index unless radiation levels 
require a higher transport index. Each 
vehicle limitation indicated in the 
USNRC approval applies if the ship¬ 
ment is Fissile Class III; and 

(h) For a Fissile Class III shipment, 
the statement prescribed in 
§ 172.203(d) of this subchapter must be 
included on the shipping papers. 
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§ 127.703 Requirements for foreign-made' 
packages. 

(a) In addition to the applicable re¬ 
quirements of Parts 100-189 of this 
subchapter, each shipper of a foreign 
made package containing radioactive 
materials, for which a foreign compe¬ 
tent authority certificate is required 
must also comply with the following 
requirements: 

(1) Prior to the first shipment of a 
package of radioactive materials into 
the U.S., the shipper must— 

(1) Have the foreign competent au¬ 
thority certificate revalidated by the 
U.S. Competent Authority, unless this 
has been done previously. The U.S. 
Competent Authority is the Office of 
Hazardous Materials Regulation. U.S. 
Department of Transportation. Wash¬ 
ington. D.C. 20590. 

A copy of the foreign competent au¬ 
thority certificate (in English) must be 
submitted with the request for revali¬ 
dation. To allow sufficient considera¬ 
tion by OHMR. requests should be 
submitted at least 45 days before the 
requested effective date; 

(ii) Register his identity in writing to 
the U.S. Competent Authority as a 
shipper of the package covered by the 
foreign competent authority certifi¬ 
cate and its revalidation; and 

(iii) Supply to the carrier, upon re¬ 
quest, the applicable competent au¬ 
thority certificates. However, the com¬ 
petent authority certificates are not 
required to accompany the packages 
to which they apply; 

(2) The outside of each package 
must be durably and legibly marked 
with the same competent authority 
identification marking indicated on 
the competent authority certificate or 
revaluation; 

§ 127.705 Quality control for radioactive 
materials packagings. 

(a) Prior to the first shipment of any 
radioactive materials packaging, the 
shipper must determine, that— 

(1) The packaging meets the quality 
of design and construction require¬ 
ments as specified in this subchapter; 
and 

(2) The effectiveness of the shield¬ 
ing, containment, and, when required, 
the heat transfer characteristics of the 
package, are within the limits speci¬ 
fied for the package design. 

§ 127.707 Quulity control requirements 
prior to each shipment of radioactive 
materials. 

Before each shipment of any radio¬ 
active materials packaging the shipper 
must ensure, that— 

(a) The packaging is proper for the 
contents to be shipped; 

(b) The packaging is in unimpaired 
physical condition, except for superfi¬ 
cial marks; 


(c) Each closure device of the pack¬ 
age, including any required gasket, is 
properly installed, secured, and free of 
defects; 

(d) For a fissile material, each mod¬ 
erator and neutron absorber, if re¬ 
quired. is present and in proper condi¬ 
tion; 

(e) Each special instruction for fill¬ 
ing. closing, and preparing the packag¬ 
ing for shipment has been followed: 

(f) Each closure, valve, or other 
opening of the containment system 
through which the radioactive content 
might escape is properly closed and 
sealed: 

(g) Each packaging containing liquid 
in excess of an A a quantity and des¬ 
tined for air shipment is tested to 
show that it will not leak under an am¬ 
bient atmospheric pressure of not 
more than 0.25 atmosphere, absolute 
(0.25 kg/cm 2 or 3.6 psia). The test 
must be conducted on the entire con¬ 
tainment system, or any receptacle or 
vessel within the containment system, 
to determine compliance with this re¬ 
quirement; 

(h) internal pressure of the contain¬ 
ment system will not exceed the 
design pressure during transportation; 
and 

(i) External radiation and contain¬ 
ment levels are within the allowable 
limits specified in this subchapter. 

§ 127.709 l Reserved 1 

§127.711 Approval of special form radio¬ 
active material. 

(a) Except as provided in paragraph 
(c) of this section, each shipper of spe¬ 
cial form radioactive material must 
maintain on file for at least one year 
after the latest shipment, and provide 
to MTB on request, a complete docu¬ 
mentation of tests or a safety analysis 
demonstrating that the special form 
material meets the requirements of 
§ 127.619 of this part. 

(b) Except as provided in paragraph 

(c) of this section, prior to the first 
export shipment of a special form ra¬ 
dioactive material from the United 
States, each shipper must obtain a 
U.S. Competent Authority certificate 
for the specific material. Each petition 
must be submitted in accordance with 
§ 127.701(e) and (f), and must include 
the following additional information: 

(1) A detailed description of the ma¬ 
terial or if a capsule, a detailed de¬ 
scription of the contents. Particular 
reference must be made to both physi¬ 
cal and chemical states; 

(2) If a capsule is to be used, a de¬ 
tailed statement of its design and di¬ 
mensions, including complete engi¬ 
neering drawings and schedules of ma¬ 
terial. and methods of construction; 
and 

(3) A statement of the tests that 
have been made and their results; evi¬ 


dence based on calculative methods 
used to show' that the material is able 
to pass the tests; or other evidence 
that the special form radioactive ma¬ 
terial complies with § 127.619 of this 
part. 

(c) Paragraphs (a) and (b) of this 
section do not apply in those cases 
where A, equals A* 

§ 127.713 Approval for export shipments. 

(a) Each export shipment of a pack¬ 
aging for which an IAEA certificate of 
competent authority has been issued 
or revalidated in accordance with 
§§ 127.701 or §127.703 of this sub¬ 
chapter, must have multilateral ap¬ 
proval, if the shipment includes— 

(1) A vented Type B (M) packaging; 

(2) A Type B (M) packaging contain¬ 
ing radioactive materials with an activ¬ 
ity greater than 3xl0 3 A, or 3xl0 3 A a 
as appropriate, or 3xlOCi, whichever 
is less; 

(3) A Fissile Class III package; or 

(4) Transportation by special ar¬ 
rangements. 

(b) Each application for shipment 
approval must contain— 

(1) The period of time for which the 
approval is sought; 

(2) A description of the contents, the 
expected modes of transportation, the 
type of vehicle to be used, and the pro¬ 
posed route; and 

(3) How the special precautions and 
special administrative and operational 
controls referred to in the package 
design certificates are to be put into 
effect. 

(c) The packaging and shipment ap¬ 
provals may be combined into a single 
approval issued in accordance with 
§ 127.701 or § 127.703. 

(d) Approval by competent authori¬ 
ties is not required for packagings de¬ 
signed for materials covered by Sub¬ 
part C nor for Type A packagings de¬ 
signed for non-fissle radioactive mate¬ 
rials. 

§ 127.715 Notification to competent au¬ 
thorities for export shipment*. 

(a) Before the first export shipment 
of any packaging with contents ex¬ 
ceeding A» and A*, the shipper must 
ensure that copies of each applicable 
competent authority certificate issued 
in accordance with § 127.701 or 127.703 
have been submitted to the competent 
authority of each country through or 
into which it is to be transported. The 
shipper is not required to await an ac¬ 
knowledgment from the competent au¬ 
thority prior to shipping the radioac¬ 
tive materials, nor is the competent 
authority required to acknowledge re¬ 
ceipt of the certificate. 

(b) For each of the shipments de¬ 
scribed in this paragraph, the shipper 
must notify the competent authority 
of each country through or into which 
the shipment is to be transported. 
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This notification must be received by 
each competent authority at least 15 
days before the shipment starts: 

(1) Type B (U) packagings contain¬ 
ing radioactive materials with an activ¬ 
ity greater than 3xl0 3 A, or 3xl0 3 A,, 
as appropriate, or 3xlO<Ci, whichever 
is less; 

(2) Type B(M) packagings: 

(3) Fissile Class III packagings under 
Section VTII; or 

(4) Transportation by special ar¬ 
rangements. 

(c) The shipper notification must in¬ 
clude— 

(1) Sufficient information to enable 
the packaging to be identified, includ¬ 
ing all applicable certificate numbers 
and identification marks; and 

(2) Information as to the date of 
shipment, the expected date of arrival, 
and the proposed routing, 

(d) The shipper is not required to 
send a separate notification if the re¬ 
quired information has been included 


in the application for shipment ap¬ 
proval. 


PART 171—GENERAL INFORMATION, 
REGULATIONS, AND DEFINITIONS 

§171.8 [Amended] 

3. In §171.8 under “Full Load” 
§ 173.389 would be changed to read 
“§ 127.3 of this subchapter” and under 
“Radioactive Materials" reference 
§ 173.389 would be changed to “§127.3 
of this subchapter/* 


PART 172—HAZARDOUS MATERIALS TABLE 
AND HAZARDOUS MATERIALS COMMUNI¬ 
CATIONS REGULATIONS 

4. In § 172.101 the entry for “plutoni¬ 
um nitrate solution” would be deleted; 
the following entries in the table 
would be revised as follows: 

§ 172.101 Hazardous Materials Table. 
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§ 172.203 [Amended] 

5. In § 172.203(d)(I)(i) reference 
§ 173.390 would be changed to read 
"§ 127.305 of this subchapter"; refer¬ 
ence to § 173.396 in paragraph 
(dXlXviXA) would be changed to read 
"§ 127.503(a)(1) of this subchapter"; 
reference to § 173.393a in paragraph 
(dXlXvii) would be changed to read 
"§ 127.701 of this subchapter"; refer¬ 
ence to § 173.393(aX3) in paragraph 
(dXlXviii) would be changed to read 
"§ 127.703 of this subchapter." 

§ 172.204 [Amended] 

6. In § 172.204 paragraph (c)(4) 
would be amended by changing the 
last sentence to read as 
follows: • • • "Prior to May 3, 1979, 
this provision does not apply to mate¬ 
rials meeting the requirements of 
§§127.203, 127.205 or 127.209 of this 
subchapter." 

§172.310 [Amended] 

7. In § 172.310(a)(2) reference to 
§§ 173.389 (j) and (k) and 173.398 (b) 


and (c) would be changed to read 
"§ 127.3 and Subpart B of Part 127"; 
reference to § 173.393a and 173.393b in 
§ 172.310(a)(3) would be changed to 
read "127.703 of this subchapter." 

8. In §172.400 paragraph (bXlO) 
would be revised to read as follows: 

§ 172.400 General labeling requirements. 

• • * * • 

(b) • • • 

(10) Package of low specific activity 
or low level solid radioactive material, 
when being transported in a transport 
vehicle assigned for the sole use of the 
consignor under §§127.111 or 127.113 
of this subchapter. 

• • • • • 

9. In § 172.403(a) reference to 
§173.391 or §173.392 would be 
changed to read "Subpart C, Part 
127"; in paragraph (g)(1) the reference 
to § 173.390 would be changed to read 


"§ 127.305 of this subchapter" and in 
paragraph (g)(3) the reference to 
§ 173,389(1) would be changed to read 
"§ 127.3 of this subchapter", para¬ 
graphs (b)(2) and (d)(3) would be de¬ 
leted as follows: 

§ 172.403 Radioactive material. 

• • • • • 

(b) • 0 • 

(2) Deleted 

# • * • • 

(d) • • • 

(3) Deleted. 

# • • • • 

10. In § 172.436 paragraph (a) the 
comma following "label" would be de¬ 
leted and the label would be changed 
to read as follows: 

§ 172.436 RADIOACTIVE WHITE-I label, 
(a) • • • 
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11. In § 172.438 paragraph (a) the 
comma following “label" would be de¬ 
leted and the label would be revised to 
read as follows: 

§ 172.438 RADIOACTIVE YELLOW-II 
label. 

(a) • * • 
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12. In § 172.440 paragraph (a) the 
label would be changed to read as fol¬ 
lows: 

§ 172.440 RADIOACTIVE YEUAAV-lIJ 
label. 

(a) • • • 
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13. In § 172.504 paragraph (c)(2) 
Table 1* footnote 5 following the table 
would be revised to read as follows: 

§ 172.504 General placarding require¬ 
ments. 


(C ) • • • 

( 2 )• • • 

***** 

4 Applies to full load shipments of low spe¬ 
cific activity or low level solid radioactive 
material when transported pursuant to 
§ 127.111 or 127.113 of this subchapter. 

• • • • • 


PART 173—SHIPPERS—GENERAL REQUIRE¬ 
MENTS FOR SHIPMENTS AND PACKAGINGS 

§ 173.29 | Amended J 

14. In § 173.29 paragraph (d) the ref¬ 
erence to § 173.397(a) would be 
changed to read “§ 127.405 of this sub¬ 
chapter." 

§ 173.226 | Deleted 1 

15. § 173.226 would be deleted. 

§§ 173.389-173.39S l Deleted J 

16. §§ 173.389 through 173.398 would 
be deleted. 


PART 174—CARRIAGE BY RAIL 

§ 174.700 | Amended I 

17. In § 174.700 paragraph (a) refer¬ 
ence to § 173.389(c) would be changed 
to read “§ 127.3 of this subchapter"; 
reference to § 173.392 would be 
changed to read “§§127.211 and 
127.213 of this subchapter.” In para¬ 
graph (b) the reference to § 173.389(j) 
and § 173.389(0) would be changed to 
read “§127.3 of this subchapter"; ref¬ 
erence to § 173.392 would be changed 
to read “§§ 127.211 and 127.213 of this 
subchapter"; reference to § 173.393(j) 
would be changed to read “§ 127.401 of 
this subchapter"; and § 173.396(f) 
would be changed to read “§ 127.415 of 
this subchapter." In paragraph (d) the 
reference to § 173.389(a)(3) and 
§ 173.396(g) would be changed to read 
“§ 127.505(a)(3) of this subchapter" 
and “§ 127.507 of this subchapter" re¬ 
spectively. Paragraph (g) would be 
added to read as follows: 

§ 174.700 Special handling requirements 
fur radioactive materials. 


(g) In the case of a full load of pack¬ 
ages shipped under the provisions of 
§ 127.401(b) of this subchapter: 


(1) The vehicle must have an enclo¬ 
sure that during normal transporta¬ 
tion conditions prevents the access of 
unauthorized person to the interior of 
the cargo area; and 

(2) Provisions must be made to 
secure the packages so that their posi¬ 
tion within the vehicle remains fixed 
during normal transportation condi¬ 
tions. 

§174.715 [Amendedl 

18. In § 174.715 reference to 
§ 173.389(e) in paragraph (a) would be 
changed to read “§127.3 of this sub¬ 
chapter." 

§ 174.750 [Amendedl 

19. In § 174.750 reference to § 173.397 
in paragraph (a) would be changed to 
read “127.405 of this subchapter." 


PART 175—CARRIAGE BY AIRCRAFT 

20. In §175.10 paragraph (a)(6) 
would be revised to read as follows: 

§ 175.10 Exceptions. 

(а) * * • 

(б) Prior to May 3. 1979. radioactive 
materials which meet the require¬ 
ments of §127.203. 127.205 or 127.209 
of this subchapter. 


§ 175.700 | A mended 1 

21. In § 175.700 reference to § 173.397 
in paragraph (c) would be changed to 
read “§ 127.405"; paragraph (d) would 
be added to read as follows: 

§ 175.700 Special requirements for radio¬ 
active materials. 

• * • • • 

(d) Type B(M) packages may not. be 
offered, accepted, nor transported on 
passenger-carrying aircraft. 

§ 175.703 [Amendedl 

22. In § 175.703(b)(2)(iv) reference to 
§ 173.398(b)(3)(v) would be changed to 
read "§ 127.611(a)(3) of this sub¬ 
chapter"; in paragraph (c) reference to 
§ 173.389(a)(3) would be changed to 
read “§ 127.505(a)(3) of this sub¬ 
chapter." Paragraph (b)(2)(iii)(B) 
would be revised and new paragraphs 
(d) and (e) would be added to read as 
follows: 

§ 175.703 Other special requirements for 
the acceptance and carriage of pack¬ 
ages containing radioactive materials. 

• • • * • 

(b) • * • 

( 2 ) • • • 

(iii) ♦ • • 

(B) Except for fissile radioactive ma¬ 
terials. direct measurement of the 


maximum radiation level in millirem 
per hour at 1 meter (3.3. ft) from the 
external surface of the overpack. 


(d) No person may offer or accept 
for transportation, nor transport by 
air: 

(1) Any Type B(U) or Type B(M) 
package with an accessible surface 
temperature in excess of 50° C. 

(2) Continuously vented Type B(M) 
packages, packages which require ex¬ 
ternal cooling by an ancillary cooling 
system or packages subject to oper¬ 
ational controls during transport, or 

(3) Liquid pyprophoric radioactive 
materials. 

(e) Pull load shipments of packages 
having a surface radiation level in 
excess of 200 mrem/hr, otherwise au¬ 
thorized under § 127.401(b). may not 
be transported by air except by special 
arrangement approved by the Depart 
ment. 


PART 176—CARRIAGE BY VESSEL 

23. § 176.700 would be revised to read 
as follows: 

§ 176.700 General stowage requirements. 

(a) Radioactive materials must not 
be stowed in the same hold with mail 
bags. 

(b) A package of radioactive materi¬ 
als which is a significant heat source 
may not be overstowed with any other 
cargo. If the package is stowed under 
deck, the hold or compartment in 
which it is stowed must be ventilated. 

(c) Each Fissile Class III shipment 
must be stowed in a separate hold, 
compartment, or defined deck area 
and be separated by a distance of at 
least 6 meters (20 feet) from all other 
Radioactive Category II or Ill-Yellow 
labeled packages. For a shipment of 
radioactive material requiring supple¬ 
mental operational procedures, the 
shipper must furnish the master or 
person in charge of the vessel a copy 
of the necessary operational instruc¬ 
tions. 

(d) A person may not remain unnec¬ 
essarily in a hold or compartment or 
in the immediate vicinity of any pack¬ 
age on deck containing radioactive ma¬ 
terials. 

24. § 176.704 would be added to read 
as follows: 

§ 176.704 Requirements relating to trans¬ 
port indices. 

(a) The sum of the transport indices 
of all packages or freight containers of 
radioactive materials on board a vessel 
may not exceed 200. 

(b) The sum of transport indices for 
packages not in a freight container 
may not exceed 50 in any hold, com 
partment. or defined deck area. Each 
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group of packages must be separated 
by a distance of at least 6 meters (20 
feet) at all times. 

(c) The number of freight container 
with packages of radioactive materials 
contained therein must be limited so 
that the total sum of the transport in¬ 
dices for the containers in any hold or 
defined deck area does not exceed 200, 
provided: 

(1) The sum of transport indices for 
any individual freight container, or 
group of freight containers, does not 
exceed 50. 

(2) Each freight container or group 
of freight containers is handled and 
stowed in such a manner that groups 
are separated from each other by a 
distance of at least 6 meters (20 feet). 

(d) The limitations specified in para¬ 
graphs (a), (b). and (c) of this section 
do not apply to consignments of either 
low specific activity materials or low- 
level solid radioactive materials 
marked on the labels as “RADIOAC¬ 
TIVE LSA” or “RADIOACTIVE LLS” 
respectively, provided that Fissile 
Class II of Fissile Class III radioactive 
materials are not included in the ship¬ 
ment. 

(e) For full loads, the limitations 
specified in paragraphs (b), and (c) of 
this section do not apply if: 

(1) For packages not in freight con¬ 
tainers, the sum of the transport indi¬ 
ces of Fissile Class II packages does 
not exceed 50 in each hold: 


(2) For packages in freight contain¬ 
ers. Xhe radiation level does not exceed 
200 mrem/h at any point on the sur¬ 
face and 10 mrem/h at 2 meters (6 
feet) from the outside surface of the 
freight container and the sum of the 
transport indices of Fissile Class II 
packages does not exceed 50 in each 
freight container and 200 in each hold 
or defined deck area: and 

(3) Each group of Fissile Class II 
packages is separated by a distance of 
at least 6 meters (20 feet) at all times. 

(f) The limitations specified in para¬ 
graphs (a) through (e) of this section 
do not apply when the entire vessel is 
reserved or chartered for the exclusive 
use of a single shipper under full load 
conditions if the number of Fissile 
Class II and Fissile Class III packages 
of radioactive materials aboard the 
vessel does not exceed the amount au¬ 
thorized in Part 127 of this sub- 
chapter. The entire shipment oper¬ 
ation must be approved by the Office 
of Hazardous Materials Regulation 
(OIIMR) in advance. 

25. § 176.708 would be added to read 
as follows: 

§ 176.708 Segregation distance table. 

(a) Table VI applies to the stowage 
of packages of radioactive materials on 
board a vessel with regard to transport 
index numbers which are shown on 
the labels of individual packages. Ra¬ 


dioactive Category II or Ill-Yellow la¬ 
beled packages may not be stowed any 
closer to living accommodations, regu¬ 
larly occupied working spaces and 
spaces that may be continually occu¬ 
pied by any person (except those 
spaces exclusively reserved for couri¬ 
ers specifically authorized to accompa¬ 
ny such packages), or to undeveloped 
film than the distance specified in 
Table VI. Where only one consign¬ 
ment of a radioactive substance is to 
be loaded on board a vessel as full 
load, the appropriate segregation dis¬ 
tance may be established by demon¬ 
strating that the direct measurement 
of the radiation level at regularly oc¬ 
cupied working spaces and living quar¬ 
ters is less than 0.75 millirem per 
hour. More than one consignment may 
be loaded onboard a vessel with the 
appropriate segregation distance es¬ 
tablished by demonstrating that direct 
measurement of the radiation level at 
regularly occupied working spaces and 
living quarters is less than 0.75 mil¬ 
lirem per hour, provided that the 
vessel has been chartered for the ex¬ 
clusive use of a competent person spe¬ 
cialized in the carriage of radioactive 
substances. Stowage arrangements 
shall be predetermined for the entire 
voyage, including any radioactive sub¬ 
stances to be loaded at ports of call en- 
route. The radiation level shall be 
measured by a responsible person 
skilled in the use of monitoring instru¬ 
ments. 
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[4910-60-C] 


Sum of 
Transport 

Minimum Distance 
m Metres liom Living 
Accommodation or 
Regularly Occupied 
Working Space 



MINIMUM DISTANCE IN METRES FROM UNDEVELOPED f ILM AND PLATES 



Indict** ol 
the Packages 

1 day 
voyage 

2 day 

voyage 

4 day 
voyage 

10 day 
voyage 

20 Hoy 
voyage 

30 day 
voyage 

40 day 
voyage 

50 day 
voyage 

Cargo 
Thickness 
#n Metres 
fUnit Density! 

Nil 

1 

Nil 

1 

2 

Nil 

i 

2 

Nil 

1 

o 

Nit 

1 

2 

Nil 

1 

2 

Nil 

1 

2 

Nil 

1 

2 

Nil 

1 

2 

0.5 

2 

X 

2 

X 

X 

3 

X 

X 

4 

X 

X 

6 

2 

X 

8 

2 

X 

10 

3 

X 

11 

3 

X 

12 

3 

X 

1 

2 

X 

3 

X 

X 

4 

X 

X 

5 

n 

X 

8 

2 

X 

11 

3 

X 

13 

4 

X 

15 

4 

X 

17 

4 

X 

2 

3 

X 

4 

X 

X 

5 

n 

X 

7 

2 

X 

11 

3 

X 

1b 

4 

X 

19 

5 

X 

22 

5 

X 

74 

6 

X 

3 

4 

X 

5 

X 

X 

G 

2 

X 

9 

2 

X 

13 

4 

X 

ID 

5 

X 

23 

6 

X 

27 

7 

X 

30 

7 

X 

5 

4 

X 

6 

2 

X 

8 

2 

X 

11 

3 

X 

17 

4 

X 

24 

G 

X 

30 

7 

X 

34 

8 

X 

33 

9 

3 

10 

6 

2 

8 

2 

X 

11 

3 

X 

15 

4 

X 

74 

6 

X 

34 

8 

X 

42 

10 

3 

48 

12 

3 

54 

13 

3 

20 

8 

2 

11 

3 

X 

15 

4 

X 

22 

5 

X 

34 

8 

X 

48 

12 

3 

59 

14 

4 

C8 

16 

4 

76 

18 

5 

30 

10 

3 

13 

4 

X 

19 

5 

X 

26 

7 

X 

42 

10 

3 

53 

14 

4 

7? 

17 

4 

83 

20 

5 

93 

22 

6 

50 

13 

3 

17 

4 

X 

?4 

6 

X 

34 

8 

X 

54 

13 

3 

70 

1C* 

5 

9? 

23 

G 

110 

2G 

7 

120 

29 

7 

100 

18 

5 

24 

6 

X 

31 

6 

X 

43 

12 

3 

76 

18 

5 

110 

25 

6 

130 

32 

C 

150 

36 

9 

1701 

1 40 

! 10 

150 

72 

6 

30 

7 

X 

42 

10 

3 

59 

14 

4 

93 

22 

6 

130 

31 

8 

160 

39 

10 

185 

45 

11 

« 

50 i 12 

200 

26 

6 

34 

8 

X 

48 

12 

3 

68 

10 

4 

i 

110 

2G 

7 

150 

3G 

9 

185 

43 

11 

• 

51 

13 

• 

58, 


300 

32 

8 

4? 

10 

3 

59 

14 

4 

83 

TO 

5 

130 

32 

8 

135 

44 

11 

• 

-1 

55 

r 

13 

• 

63 

15 

• 

70 

= 

17 

400 

36 

9 

40 

12 

3 

ce 

16 

4 

95 

23 

6 

150 

36 

9 

• 

50 

13 

• • 

63 

15 

• 

73 

18 

• 

81 

20 


NOTE: 


(1) X — indicates that thickness of screening cargo it sufficient without any additional segregation distance. 

(2) By using 2 metres of intervening unit density cargo for persons, and 3 metres for film and plates, no distance shielding is necessary 
for cny length of voyage specified. 

(3) Usmg 1 steel bulk head or steel die k — molt,ply segregation distance by 0.8. 

Using 2 steel bulkheads or steel decks — multiply segregation distance by 0.G4. 

(4) “Cargo of unity density" means cargo stowed at a density of 1 ton (metric) per m 3 ; where the density is less than this the depth 
of cargo specified must be increased in proportion. 

(5) "Minimum distance" means the least in any direction whether vertical or horizontal from the outer surface of the nearest package. 

(6) The total consignment on board ft any time must not exceed transport indicts totalling 200 except if carried under me provisions 
Of paragraph 5.1.8. The figures below the double line of tnc table should be used in such a contingency. 


• Mot to be carried unless screening by other cargo and bulkheads can be arranged in accordance with the other columns. 


Sum of 
Transput 

Minimum Distance 
in keel from Living 
Accommodation or 
Rogdarfy Occupied 
Working Space 




MINIMUM DISTANCE IN k FET FROM UNDEVELOPED FILM AND PLATES 




Indices of 
the Packages 

1 day 
voyage 

2 day 
voyage 

4 day 
voyoge 

10 day 
voyage 

20 day 
voyage 

30 day 
voyage 

40 day 
voyage 

50 day 

voyage 

Cargo 
Thickness 
in Feet 



























(Unit Density) 

Nil 

3 

Nil 

3 

6 

Nil 

3 

6 

Nil 

3 

6 

Nil 

3 

6 

Nil 

3 

6 

Nil 

3 

6 

Nil 

3 

6 

Nil 

3 

6 

0.5 

5 

X 

6 

X 

X 

8 

X 

X 

11 

X 

X 

17 

4 

X 

25 

6 

X 

30 

7 

X 

35 

8 

X 

391 

1 9 

X 

1 

6 

X 

6 

X 

X 

11 

X 

X 

16 

4 

X 

25 

6 

X 

35 

6 

X 

42 

10 

X 

50 

12 

X 

55 

13 

X 

2 

9 

X 

11 

X 

X 

1G 

4 

X 

22 

5 

X 

35 

8 

X 

60 

12 

X 

Cl 

14 

X 

70 

17 

X 

78 I 

! 19 

X 

3 

10 

X 

14 

X 

X 

19 

5 

X 

27 

6 

X 

42 

10 

X 

61 

14 

X 

74 

18 

X 

8b 

20 

X 

961 

1 23 

X 

5 

13 

X 

17 

4 

X 

25 

e 

X 

35 

8 

X 

55 

13 

X 

78 

19 

X 

96 

23 

X 

110 

2G 

X 

124 

29 

7 

40 

19 

4 

25 

6 

X 

35 

8 

X 

50 

12 

X 

78 

19 

X 

110 

2G 

X 

135 

33 

8 

155 

37 

9 1 

1175 

42 

10 

20 

26 

6 

35 

8 

X 

60 

12 

X 

C9 

17 

X 

110 

2G 

X 

155 

37 

9 

190 

40 

11 

220 

53 

13 1 

1220 

59 1 

14 

30 

32 

8 

43 

10 

X 

G1 

14 

X 

L5 

20 

X 

135 

32 

6 

19U 

45 

11 

235 

56 

13 

270 

6b 

16 1 

!20i 

721 

t 17 

50 

42 

10 

55 

13 

X 

73 

19 

X 

110 

2G 

X 

175 

42 

10 

245 

53 

14 

300 

73 

17 

250 

84| 

20 

220 

94 1 

22 

100 

69 

14 

78 

19IX 

110 

2G 

X 

155 

37 

9 

246 

59 

14 

350 

6/ 

201430 

105 

24 

615 

118 >20 15501130* 32 

150 

72 

17 

9G 

23 

X 

135 

32 

8 

190 

46< 

Hi 

300 

72 

17 

426 

100 

24 

525 

125 

30 

GOO 

145 

25 

• 1165139 

200 

84 

20 

110 

26 

X 

155 

37 

9 

220 

53 i 


350 

!— 

84 

20 

490 

115 

28 

600 

140 

35 

• 

165 

40 

Jj 

mj«s 

300 

105 


135j 

32 

¥ 

Too 

4? 

11 

270 

64 

15 I 

1425 

1*05 

2b 

GOO 

145 

35 

• 

130 

42 

• 

205 

49 


230 

55 

400 

120 

28 

160 


9 

220 

53 

13 

310 

75 

18 

500 

120 

23 

• 

1G5 

40 

• 

205 

49 

• 

235 

57 

•1 

265|63 


NOTE: 


(1) X — indicates that thickness of screening cargo is sufficient without any additional segregation distance. 

(2) By using 6 feet of intervening unit density cargo for persons and 10 feet for film and plates, no distance shielding is necessary for 
any length oi voyage specified. 

(3) Using 1 steel bulkhead or steel deck — multiply segregate distance by 0.8. 

Using 2 tied bulkheads or steel decks — muhtplv scTrrgition distance by 0.64. 

(4) "Cargo of unit density" means cargo stowed at a density ot I ion bong) per 36 cubic feet; where the density is less than this the 
depth of cargo specified must be increased m proportion. 

(5) "Minimum distance" meant me least in any direction whether venicat or horizontal from the outer surface of the nearest packaoe. 
t6) The total consignment on board at any time must not exceed utmport indices touihoq 200 except if carried under the provisions of 

paragraph 5.1.8. The figures below the double line ot tns tade should be used in such a contingency. 


* Not to be carried unless screening by other cargo and bulkheads can be arranged in accordance with the other columns. 
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26. § 176.710 would be revised to read 
as follows: 

§ 176.710 Care following leakage or sifting 
of radioactive materials. 

(a) In case of fire, collision, or break¬ 
age involving any shipment of radioac¬ 
tive materials other than materials of 
low specific activity, the radioactive 
matrials must be segregated from un¬ 
necessary contact with personnel. In 
case of obvious leakage, or if the inside 
container appears to be damaged, the 
stowage area (hold, compartment, or 
deck area) containing this cargo must 
be isolated as much as possible to pre¬ 
vent radioactive material from enter¬ 
ing any person's body through con¬ 
tact, inhalation, or ingestion. No 
person may handle the material or 
remain in the vicinity unless super¬ 
vised by a qualified person. 

(b) A hold or compartment in which 
leakage of radioactive materials has 
occurred may not be used for other 
cargo until it is decontaminated in ac¬ 
cordance with the requirements of 
§176.715. 

(c) For reporting requirements, see 
§ 171.15 of this subchapter. 


PART 177—CARRIAGE BY PUBLIC HIGHWAY 

§ 177.842 [ Amended! 


PROPOSED RULES 

27. In § 177.842 paragraph (a) refer¬ 
ence to § 173.389(1) would be changed 
to read “§ 127.3” and references 
§ 173.393(j), 173.396(f), or 173.392 

would be changed to read 
”§§ 127.401(b), 127.415, 127.211 or 

127.213” respectively; in paragraph (c) 
reference to § 173.391 would be 
changed to read ”§§ 127.203, 127.205, 
or 127.209”: in paragraph (f) reference 
to § 173.389(a)(3)” and § 173.396(g) 
would be changed to read 
“§ 127.505(a)(3)” and ”§127.507” re¬ 
spectively. A new paragraph (g) would 
be added to read as follows: 


• • • • * 

(g) For shipments transported as full 
load under the provisions of 
§ 127.401(b) of this subchapter, the ve¬ 
hicle must have an enclosure that 
during normal transportation condi¬ 
tions prevents access of unauthorized 
persons to the interior of the cargo 
area. 

§ 177.843 l Amended 1 

28. In § 177.843 paragraph (a) would 
be revised to read as follows: 

§ 177.843 Contamination of vehicles. 

(a) Each motor vehicle used for 
transporting radioactive materials as a 
full load must be surveyed with radi- 
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at ion detection instruments after each 
use. A vehicle may not be returned to 
service until the radiation dose rate at 
each accessible surface is 0.5 mrem/h 
or less and the removable (non-fixed) 
radioactive surface contamination is 
not greater than the levels prescribed 
in § 127.404(a) of this subchapter. 


§ 177.861 [Amended] 

29. In § 177.861 paragraph (a) refer¬ 
ence to § 173.397 would be changed to 
read ”§ 127.405.” 

(49 U.S.C. 1803. 1804. 1808, 49 CFR 1.53(e) 
and paragraph (aX4) of App. A to Part 102). 

Notb.— The Materials Transportation 
Bureau has determined that this notice will 
not result in a major economic impact under 
the terms of Executive Order 12044 and 
DOT implementing procedures (43 FR 
9583). A regulatory evaluation Ls available in 
the public docket. 

Issued in Washington. D.C., on De¬ 
cember 21, 1978. 

Ala it I. Roberts. 

Associate Director for Hazard¬ 
ous Materials Regulation , Ma¬ 
terials Transportation Bureau . 

CFR Doc. 79-354 Filed 1-5-79: 8:45 am] 
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[6450-01-M] 

DEPARTMENT OF ENERGY 

Economic Rogulotory Admirmtrotion 
[10 CFR Part 212] 

[Docket No. ERA-R-78-261 

INCENTIVE PRICES FOR NEWLY DISCOVERED 
CRUDE OIL 

AGENCY: Economic Regulatory Ad¬ 
ministration. Department of Energy. 

ACTION: Notice of Proposed Rule- 
making and Public Hearing. _ 

SUMMARY: The Economic Regula¬ 
tory Administration (“ERA”) of the 
Department of Energy (“DOE”) 
hereby gives notice of a proposed rule- 
making and public hearing for the 
purpose of determining whether to 
adopt additional price incentives for 
newly discovered crude oil. The pro¬ 
posed rules would permit “newly dis¬ 
covered crude oil,” defined generally 
in the same manner as “new natural 
gas” is defined under the Natural Gas 
Policy Act of 1978 (except that the 
reference date for determining wheth¬ 
er a well. Outer Continental Shelf 
(“OCS”) lease, or onshore reservoir is 
“new” would be January 1, 1979), to 
receive current market price levels. 
Determinations as to whether crude 
oil meets the criteria for “newly dis¬ 
covered crude oil” would be made by 
appropriate jurisdictional state or fed¬ 
eral agencies, without review by the 
DOE. However, the DOE would re¬ 
serve the right to disallow' such treat¬ 
ment if obtained by misrepresenta¬ 
tions, and it would also reserve the 
power to restrain any excessive future 
increases in real prices. 

DATES: Comments by March 9, 1979, 
4:30 p.m.; requests to speak by Febru¬ 
ary 19. 1979, 4:30 p.m.; Hearing Dates: 
Washington Hearing: March 6, 1979, 
9:30 a.m., and continued if necessary 
at 9:30 a.m. at the same location on 
the following day: Denver Hearing: 
February 27. 1979, 9:30 a.m., and con¬ 
tinued if necessary at 9:30 a.m. at the 
same location on the following day. 

ADDRESSES: Ail comments to: Public 
Hearing Management, Docket No. 
ERA-R-78-26, Department of Energy, 
Room 2313, 2000 M Street. NW.. 
Washington, D.C. 20461; Requests to 
speak: Washington Hearing: Public 
Hearing Mangement, Docket No. 
ERA-R-78-26, Department of Energy. 
Room 2313, 2000 M Street, NW., 
Washington, D.C. 20461; Denver Hear¬ 
ing: Department of Energy. Attn: Dale 
Eriksen, P.O. Box 26247. Belmar 
Branch, Lakewood, Colorado 80226. 
Hearing Locations: Washington Hear¬ 
ing: 2000 M Street, NW., Room 2105. 
Washington, D.C. 20461; Denver Hear¬ 
ing: U.S. Post Office, Room 269—Audi¬ 


torium, 1823 Stout Street, Denver, 
Colorado 80202. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert C. Gillette (Hearing Proce¬ 
dures), Economic Regulatory Admin- 
• Istralion, Room 2214B, 2000 M 

Street, NW., Washington, D.C. 
20461,(202) 254-5201; 

William Webb (Office of Public In¬ 
formation), Economic Regulatory 
Administration, Room B110, 2000 M 
Street, NW.. Washington, D.C. 
20461.(202) 634-2170; 

William Carson (Office of Regula¬ 
tions and Emergency Planning), Eco¬ 
nomic Regulatory Administration, 
Room 2304, 2000 M Street. NW.. 
Washington, D.C. 20461, (202) 254- 
7200; 

Jeffrey C. Conrad (Office of General 
Counsel), Department of Energy, 
Room 7132, 12th & Pennsylvania 
Avenue, NW., Washington, D.C. 
20461,(202)633-8820. 

SUPPLEMENTARY INFORMATION: 

I. Background and Summary. 

II. Proposed Incentive . 

A. Incentive Price. 

B. Definition of “Newly Discovered 
Crude Oil 

C. State Implementation. 

D. Relationship of Newly Discovered 
Crude Oil Proposal to Other Crude 
Oil Pricing Provisions and Incen¬ 
tive Proposals. 

III. Comment Procedures. 

A. Written Comments . 

B. Public Hearings . 

I. Background and Summary 

On April 20. 1977, the President ad¬ 
dressed a joint session of Congress to 
present the outline of a National 
Energy Plan (“NEP”), which was later 
submitted to Congress on April 29. 
1977. The Plan addressed the energy 
crisis in a comprehensive manner, rec¬ 
ognizing. among other things, the 
need to provide additional price incen¬ 
tives for certain categories of crude oil 
and natural gas in order to increase 
domestic production and correspond¬ 
ingly reduce our dependence upon im¬ 
ports of crude oil and petroleum prod¬ 
ucts. The crude oil pricing policies set 
forth In the Plan were designed to pro¬ 
mote conservation and fuel efficiency, 
to provide all necessary incentives to 
optimize domestic crude production, 
and to establish reasonably certain 
and stable national crude oil pricing 
and production policies upon which 
the industry can base its investment 
decisions. 

The NEP proposal for crude oil pric¬ 
ing included the following major ele¬ 
ments: 

The then current $5.25 and $11.28 
average price ceilings for old and new r 
crude oil would be allowed to rise at 


the rate of domestic inflation, as meas 
ured by the GNP deflator; 

Stripper wells, incremental tertiary 
recovery from old fields, and other 
types of marginal domestic production 
would receive the world price; 

“Newly discovered” crude oil would 
be allowed to rise (from the upper tier 
price) over a 3 year period to the 1977 
world price, adjusted to keep pace 
with domestic inflation; and 

A crude oil equalization tax (COET) 
would be Imposed, over a 3-year phase- 
in period, on all domestic production 
subject to price controls; when fully 
implemented, the tax would be in an 
amount equal to the difference be¬ 
tween the average controlled price for 
the tier of crude oil involved and the 
average price of uncontrolled crude 
oil. 

All of the aspects of the crude oil 
pricing policy contained in the NEP 
except the COET are capable of ad 
ministrative—as opposed to legisla¬ 
tive—adoption, under authority of the 
Emergency Petroleum Allocation Act 
of 1973, as amended (“EPAA”, Pub. L. 
93-159), and are in various stages of 
implementation. Adjustments to lower 
tier and upper tier ceiling prices to ac¬ 
count for inflation were resumed 
under Crude Oil Price Schedule No. 8 
(42 FR 45284, September 9, 1977). and 
the policies sot forth in the Notice ac¬ 
companying Price Schedule No. 8 have 
been continued in all subsequent price 
schedules. Also, final regulations have 
been issued with respect to providing a 
world market price for incremental 
tertiary crude oil production from ex¬ 
isting oil fields (43 FR 33679, August 1. 
1978). Additional price incentives have 
been proposed for certain crude oil 
production from “marginal” or other 
old crude oil producing properties (43 
FR 52186, November 8. 1978). 

These actions are intended to carry 
out, to the maximum extent possible 
within existing statutory authority, 
the general design of the President’s 
National Energy Plan to optimize do¬ 
mestic crude oil production. The only 
aspect of the President's plan regard 
ing crude oil pricing that can be imple¬ 
mented administratively but hereto¬ 
fore has not yet been proposed is the 
incentive price for newly discovered 
crude oil. 

II. Proposed Incentive 

The incentive system proposed 
herein would establish a new category 
of crude oil, termed “newly discovered 
crude oil," to be sold without regard to 
ceiling prices that w'ould otherwise be 
applicable to such production under 
the crude oil pricing provisions of 
DOE petroleum price regulations, 10 
CFR Part 212, Subpart D (§212.71 et 
seq.). Thus, such “newly discovered 
crude oil" would be permitted to re¬ 
ceive a market-clearing price at the 
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time it is sold and would, therefore, 
have no specific dollar ceiling price. 
However, this crude oil would still be 
controlled crude oil—that is, it would 
not be exempted from price controls— 
and the ERA would reserve the power 
to limit excessive increases in its real 
price. 

“Newly discovered crude oil” would 
consist of crude oil produced from: (1) 
a “new well" which is at least 2.5 miles 
from an existing producing well, or 
the completion depth of which is at 
least 1,000 feet below the deepest com¬ 
pletion location of an existing produc¬ 
ing well within 2 l /n miles of the new 
well: or (2) a “new lease” on the outer 
continental shelf (OCS). In addition, 
we are proposing to Include in the 
definition crude oil produced from a 
new onshore reservoir, irrespective of 
the 2Mi mile or 1,000 foot limitations. 
However, since the inclusion of such 
crude oil might represent a significant 
departure from the concept that the 
incentive price should be available 
only for exploratory drilling activity, 
we are specifically requesting com- 
menters to provide justification for 
such inclusion, as described more fully 
below. The relevant date for determin¬ 
ing whether a well, lease, or reservoir, 
as the case may be, is “new,” would be 
January 1, 1979. Thus, a “new well” 
would be one on which surface drilling 
occurring at least 2Va miles from a pro¬ 
ducing well, or having a completion 
depth of at least 1,000 feet below the 
completion location of any currently 
producing well within 2Vfc miles of 
such well, commenced on or after Jan¬ 
uary 1, 1979; a “new lease” (on OCS 
lands) would be one entered into on or 
after January 1. 1979, or, if there was 
a lease prior to January 1, 1979, such 
lease had been terminated or aban¬ 
doned and was not in effect on that 
date; and a “new reservoir” would be a 
reservoir from which crude oil was not 
produced in commercial quantities 
prior to January 1. 1979 (regardless of 
whether there are producing wells lo¬ 
cated within 2 Mi miles or 1,000 feet). 

The determination as to whether 
crude oil qualifies as “newly discov¬ 
ered crude oil” would be made by the 
appropriate State agency or. for crude 
oil produced from Federal lands, the 
United States Geological Survey 
(USGS) (hereinafter referred to as the 
“Jurisdictional agencies”). The deter¬ 
mination of the jurisdictional agency 
would not be subject to DOE review, 
uor (with the exception of Federal 
lands) would the DOE exercise this 
function in the event of the failure of 
the jurisdictional agency to do so. 
However, a determination by these 
agencies that crude oil qualifies as 
“newly discovered crude oil” may be 
revoked and considered void ab initio 
if there has been an error or emission 
of material fact on the part of the pro¬ 


ducer or if the producer has been 
party to a fraud in obtaining such a 
determination. 

The particular elements of the pro¬ 
posed incentive system, and comments 
requested with respect to this propos¬ 
al. are described in more detail below. 

A. INCENTIVE PRICE 

We propose to permit “newly discov¬ 
ered crude oil” to receive a market¬ 
clearing price at the time that it is 
sold—that is, the then current market 
price for the crude oil in question— 
without regard to the specific dollar 
ceiling prices that would otherwise be 
applicable under the current crude oil 
price regulations. 

The proposal set forth herein differs 
from that originally proposed in the 
NEP in that: (1) it permits newly dis¬ 
covered crude oil to receive the pre¬ 
vailing market prices at the time it is 
sold, rather than establishing ceiling 
prices based on the 1977 world market 
price adjusted for inflation; and (2) 
the full incentive price would be effec¬ 
tive immediately, rather than being 
phased in over a three-year period. We 
have tentatively determined that this 
treatment would be appropriate, pri¬ 
marily because the present difference 
between current market prices and 
1977 market prices escalated for infla¬ 
tion is insufficient to warrant the cre¬ 
ation of a special fourth tier of domes¬ 
tic production with all of the addition¬ 
al administrative requirements and 
costs attendant thereto. We have also 
tentatively determined that an at¬ 
tempt to phase in the incentive price 
over a prolonged period would entail 
more administrative costs and uncer¬ 
tainties, both for DOE and producers, 
than would be justified. Such costs 
could include the necessity to estab¬ 
lish 1977 market prices for various 
grades and qualities of crude oil. and 
to determine the specific ceiling price 
that would otherwise be applicable to 
particular newly discovered crude oil 
in order to phase in the additional in¬ 
centives. The creation of a special 
fourth tier would also necessitate the 
separate computation of entitlements 
benefits for this additional tier of 
crude oil. 

However, it is necessary to note that 
it is not our intention, in the event 
that this proposed rule is adopted, 
necessarily to permit domestic crude 
oil prices to rise to whatever level may 
result from future or cartel-adminis¬ 
tered price increases or other actions 
affecting costs of imported crude oil. 
Although it is our desire to provide 
the maximum reasonable stimulus to 
the discovery and development of ad¬ 
ditional domestic crude oil supplies, 
subsequent international events could 
result in unjustified price increases for 
this category of domestic production 
which might have an unacceptable 


impact upon the economy. Therefore, 
we propose reserving the power to 
limit real increases in newly discovered 
crude oil prices to the extent they are 
excessive. 

We also request comments upon the 
proposal to permit prevailing market 
prices for newly discovered oil, and 
upon the alternative of phasing in an 
incentive that would increase prices of 
such crude oil to 1977 market price 
levels adjusted for inflation as pro¬ 
posed in the NEP. In particular, we 
wish to receive assessments of the dif¬ 
fering production response to these al¬ 
ternatives and of the administrative 
costs and uncertainties that would be 
entailed under each. 

B. DEFINITION OF “NEWLY DISCOVERED 
CRUDE OIL” 

The definition of “newly discovered 
crude oil” as proposed would parallel 
the definition of “new natural gas” in 
the Natural Gas Policy Act of 1978 
(“NGPA”, Pub. L. 95-621), except that 
for crude oil production purposes the 
relevant date for determining whether 
a well, reservoir, or lease is “new” 
would be January 1, 1979. 

The recently enacted NGPA sets 
forth in sections 2 and 102 definitions 
relevant to the determination of 
whether natural gas is “new”. The 
Feder al E nergy Regulatory Commis¬ 
sion (FERC) has recently implement¬ 
ed the NGPA provisions pertaining to 
“new natural gas” by the adoption of a 
new Subpart B of 18 CFR Part 271 (18 
CFR 271.201 et seq.). (See 43 FR 56448. 
at 56555 et seq. t December 1, 1978). 
The definitions proposed to be adopt¬ 
ed here are intended to parallel in sub¬ 
stance those contained in the perti¬ 
nent NGPA provisions and implement¬ 
ing regulations, although the struc¬ 
ture of the proposed price regulation 
for newly discoverd crude oil is some¬ 
what different. Commenters are re¬ 
quested to scrutinize the definitions in 
proposed § 212.79(b), to compare and 
contrast them with the definitional 
terms contained in the pertinent 
NGPA provisions and FERC regula¬ 
tions, and to point out any problems in 
applying the NGPA definitions to 
crude oil production. 

We propose to adopt a rule regard¬ 
ing the pricing of “newly discovered 
crude oil” on a prospective basis only. 
Thus, only sales of “newly discovered 
crude oil” made on or after the effec¬ 
tive date of the final rule would quali¬ 
fy for market-clearing prices. Produc¬ 
ers would not be permitted retroac¬ 
tively to recertify as newly discovered 
crude oil any crude oil that was pro¬ 
duced or sold prior to the effective 
date of this rule. 

Included in the definition of “new 
natural gas” in the NGPA is gas pro¬ 
duced from a “new onshore reservoir”. 
The rule proposed today similarly in- 
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eludes crude oil produced from a new 
onshore reservoir in the definition of 
newly discovered oil. However, the 
new reservoir inclusion in both the 
NGPA and this proposal represents a 
significant departure from the NEP 
proposals of the President for both 
new natural gas and newly discovered 
crude oil. The NEP proposed to pro¬ 
vide incentive prices only for those 
crude oil and natural gas drilling activ¬ 
ities that are directed toward new field 
exploration rather than development, 
and which are, therefore, likely to in¬ 
volve a high degree of risk, as well as 
the possibility of significant new finds. 
It is such exploratory activities that 
the incentive price as proposed in the 
NEP was intended to elicit and as to 
which we believe the incentive price is 
warranted. 

Therefore, we specifically request 
comments on whether the inclusion of 
crude oil produced from new reservoirs 
is consistent with this policy and will 
result in any significant increase in 
crude oil production. Commenters sup¬ 
porting the inclusion of crude oil pro¬ 
duced from new reservoirs should pro¬ 
vide as much data, analysis, and other 
supporting information as possible to 
indicate that such inclusion is neces¬ 
sary and appropriate. 

We also solicit comments on wheth¬ 
er. if we do include new reservoir pro¬ 
duction in the definition of newly dis¬ 
covered crude oil, it would be more ap¬ 
propriate to define newly discovered 
crude oil as that crude oil produced 
from a new reservoir for which drilling 
was commenced after January 1, 1979, 
rather than a reservoir from which 
crude oil was not produced in commer¬ 
cial quantities before January 1, 1979. 
We also specifically request comments 
and supporting information on wheth¬ 
er crude oil produced from reservoirs 
discovered after January 1. 1979, on 
OCS leases entered into prior to that 
date should be included in the defini¬ 
tion of newly discovered crude oil and, 
if so, what form the regulatory lan¬ 
guage to that effect should take. 

Finally, we specifically request com¬ 
ments on whether other aspects of the 
new natural gas definition can appro¬ 
priately be applied to crude oil produc¬ 
tion or whether any variations are ap¬ 
propriate for crude oil or crude oil 
with associated gas production. Al¬ 
though we believe that the proposed 
definitions are generally feasible and 
appropriate, we may adopt any modifi¬ 
cations that are administratively feasi¬ 
ble and are determined to be more re¬ 
sponsive to our general objectives of 
providing incentives for high risk ex¬ 
ploratory drilling. 

C. STATE IMPLEMENTATON 

We propose to delegate to each 
state, pursuant to section 5(b) of the 
EPAA, the authority to determine 


whether crude oil produced within the 
boundaries of that state is “newly dis¬ 
covered crude oil" as that term would 
be defined in our price regulations. 
With respect to federal lands, both on¬ 
shore and offshore, we propose that 
such determination would be made by 
the USGS. These agencies are collec¬ 
tively referred to as "jurisdictional 
agencies." Accordingly, in order to be 
priced as "newly discovered crude oil" 
under ERA price regulations, crude oil 
produced within a particular state or 
federal property must be properly cer¬ 
tified as “newly discovered crude oil," 
and can be so certified only after re¬ 
ceipt of. and in accordance with, a 
formal determination by the jurisdic¬ 
tional agency that crude oil produced 
from a particular well, lease or reser¬ 
voir is "newly discovered crude oil" 
within the meaning of § 212.79. These 
jurisdictional agency determinations 
would not be subject to ERA review 
and would be final and binding, except 
if it is determined that there was an 
error or omission of material fact on 
the part of the producer or if the pro¬ 
ducer were a party to fraud in obtain¬ 
ing such determination. 

The ERA does not propose to fill the 
role of the relevant jurisdictional 
agency under these proposed regula¬ 
tions. That is, if a particular state does 
not have an agency willing and able to 
perform the necessary review and 
analysis to make the determination as 
to whether crude oil is “newly discov¬ 
ered crude oil" under ERA regula¬ 
tions, we do not propose to act in that 
capacity. It is our desire to provide for 
a determination by a competent gov¬ 
ernmental agency, in order to provide 
relative certainty on the part of pro¬ 
ducers and to reduce the audit and en¬ 
forcement burden upon ERA. Howev¬ 
er. w*e believe that the interests of ex¬ 
peditious determinations would not be 
served by our becoming enmeshed in 
ongoing technical review of applica¬ 
tions. Therefore, we propose to require 
that the determination be made by 
the pertinent state agency, and, in de¬ 
fault of such a determination, the pro¬ 
ducer would not be entitled to certify 
crude oil as “newly discovered crude 
oil." 

We request that commenters address 
several features of this aspect of our 
proposal. First, we are proceeding on 
the premise that the various states 
have established or can readily estab¬ 
lish procedures for the expeditious 
review of applications by producers, 
applying the definitions set forth in 
our regulations. We request comments 
on whether this is a generally accurate 
assessment, or whether it would be 
necessary for us to establish a proce¬ 
dure within ERA to review technical 
submissions, or set forth guidelines 
which states could use. Alternatively, 
we request comments concerning 


whether producers should be permit¬ 
ted to certify “newly discovered crude 
oil" without a prior determination, 
subject to a subsequent audit by the 
appropriate state or DOE office. 

Second, we request comments on 
whether we should reserve the option 
to review jurisdictional agency deter¬ 
minations. not for the purpose of re¬ 
viewing underlying factual data but to 
ensure that the agency’s determina¬ 
tion sets forth the ultimate facts upon 
which it is based. 

Third, we request comments on 
whether we should prescribe any addi¬ 
tional requirements, such as produc¬ 
tion, measurement, and recordkeeping 
criteria, to ensure that crude oil certi¬ 
fied as "newly discovered crude oil" is 
in fact produced from the qualifying 
well, lease, or reservoir, and whether 
there should be any limitations on 
post-qualification actions affecting 
prior normal production patterns. 

Fourth, we request comments on 
whether there might be some confu¬ 
sion as to which State agency is the 
appropriate jurisdictional agency and 
whether we should specify the appro¬ 
priate jurisdictional agency for each 
State. If we do, we would propose to 
specify those agencies that are identi¬ 
fied in the recent FERC regulations 
implementing the NGPA. listed in 18 
CFR 274.501 (43 FR 56448 at 56604 et 
seq., December 1, 1978). We request 
comments as to whether those listed 
agencies are the appropriate ones for 
the crude oil determinations in ques¬ 
tion and whether they are willing to 
and capable of making such determi¬ 
nations. 

Finally, we request comments on the 
proposed grounds for voiding a prior 
determination that crude oil qualifies 
as "newly discovered crude oil." It ap¬ 
pears that these proposed grounds 
generally parallel, and are not more 
stringent than, those Congress adopt¬ 
ed in section 503(d) of the NGPA for 
determinations concerning natural 
gas. Would more or less stringent con¬ 
ditions be appropriate for the crude oil 
determinations contemplated in this 
proposal? 

D. RELATIONSHIP OF NEWLY DISCOVERED 

CRUDE OIL PROPOSED TO OTHER CRUDE 

OIL PRICING PROVISIONS AND INCEN¬ 
TIVE PROPOSALS 

In determining whether and to what 
extent to adopt the proposal (or a 
variation of the proposal) for incen¬ 
tives concerning newly discovered 
crude oil. we will give appropriate con¬ 
sideration to the relationship of this 
proposal to other incentive proposals, 
such as incentives for production from 
marginal properties and possible ex¬ 
panded incentives for enhanced crude 
oil recovery as well as any other perti 
nent crude oil pricing actions. We will 
also consider the relationship to natu- 
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ral gas pricing policies of any effects 
of this proposed rule on lease revenues 
from condensate and natural gas liq¬ 
uids. We will seek to ensure that: (1) 
the grant of any particular form of in¬ 
centive is not counterproductive to the 
objectives of other crude oil pricing 
proposals or regulations, or does not 
create unintended double benefits; and 
(2) the aggregate economic impact of 
existing provisions and additional pro¬ 
duction incentives is not unnecessarily 
high. 

Addressing the first objective will 
necessitate a thorough review of tech¬ 
nical matters such as the interaction 
of the incentives proposed herein with 
existing base production control level 
(BPCL) rules, particularly since a 
“new well" or "new reservoir" may not 
always constitute a new property 
under existing regulatory concepts. It 
will, therefore, be necessary to make 
such technical adjustments in BPCL 
rules as may be necessary to ensure 
that they will continue to serve their 
intended purposes if this incentive is 
adopted. It may also be necessary to 
adopt such additional technical provi¬ 
sions as will harmonize the objectives 
of this particular incentive with others 
such as the marginal property incen¬ 
tives proposed in November (43 FR 
52186, November 8, 1978). 

The attached proposed regulatory 
language seeks to conform certain 
technical provisions, such as the BPCL 
rules and the crude oil seller certifica¬ 
tion provisions, to this proposed incen¬ 
tive. Comments are requested on what 
additional modifications to such rules 
or to this proposal may be appropriate 
to accomplish these objectives. Com¬ 
ments are also requested concerning 
what further modifications may be 
necessary in the event that both this 
proposed incentive for newly discov¬ 
ered crude oil and the proposed incen¬ 
tive (or a variation thereof) for mar¬ 
ginal properties are adopted. 

Meeting the second objective of 
limiting the economic impact of pro¬ 
duction incentives may require a bal¬ 
ancing of the costs and benefits of par¬ 
ticular incentives, and an assessment 
of their separate and aggfegate im¬ 
pacts, in order to establish the opti¬ 
mum mix of incentives. We will be 
making this assessment in determining 
what incentives to adopt, and in what 
degree. 

III. Comment Procedures 

A. WRITTEN COMMENTS 

You are invited to participate in this 
rulemaking by submitting data, views 
or arguments with respect to the 
issues set forth in this Notice. Com¬ 
ments should be identified on the out¬ 
side envelope and on documents sub¬ 
mitted with the designation "Incentive 
Prices for Newly Discovered Crude 
Oil." Docket No. ERA-R-78-26. Fif¬ 


teen copies should be submitted. All 
comments received will be available 
for public inspection in the ERA 
Office of Public Information. Room B- 
110, 2000 M Street NW.. Washington, 
D.C.. between the hours of 8:00 a.m. 
and 4:30 p.m., Monday through 

Friday. Comments should be received 
by March 9, 1979. 4:30 p.m. in order to 
be considered. 

Any information or data you consid¬ 
er to be confidential must be so identi¬ 
fied and submitted in writing, one 
copy only. We reserve the right to de¬ 
termine the confidential status of the 
information or data and to treat it ac¬ 
cording to our determination. 

B. PUBLIC HEARINGS 

1. Requesting Opportunity to Par¬ 
ticipate. The times and places for the 
hearings are indicated in the 
"DATES" and "ADDRESSES" section 
of this Notice. If necessary to present 
all testimony, hearings will be contin¬ 
ued at 9:30 a.m. of the next business 
day following the first day of the 
hearing. 

Any person may make a written re¬ 
quest for an opportunity to make an 
oral presentation at the hearings. Re¬ 
quests should be submitted by Febru¬ 
ary 19. 1979, 4:30 p.m. You should pro¬ 
vide a phone number where you may 
be contacted through the day before 
the hearing. 

If you are selected to be heard you 
will be so notified by the DOE before 
4:30 p.m., February 22, 1979. You must 
submit 100 copies of your statement to 
the address given above for requests to 
speak, for the location concerned, 
before 4:30 p.m., on the day before the 
hearing. 

2. Conduct of the Hearings . We re¬ 
serve the right to select the persons to 
be heard at these hearings, to sched¬ 
ule their respective presentations, and 
to establish the procedures governing 
the conduct of the hearings. The 
length of each presentation may be 
limited, based on the number of per¬ 
sons requesting to be heard. 

A DOE official will be designated to 
preside at the hearings, which will not 
be judicial in nature. Questions may 
be asked only by those conducting the 
hearings. At the conclusion of all ini¬ 
tial oral statements, each person who 
has made an oral statement will be 
given the opportunity, if he or she so 
desires, to make a rebuttal statement. 
The rebuttal statements will be given 
in the order in which the initial state¬ 
ments were made and will be subject 
to time limitations. 

You may submit questions to be 
asked of any person making a state¬ 
ment at the hearings. Such questions 
should be submitted to the address in¬ 
dicated above for requests to speak, 
for the location concerned, before 4:30 
p.m. on the day prior to the hearing. 


If at the hearing you decide that you 
would like to ask a question of a wit¬ 
ness, you may submit the question, in 
writing, to the presiding officer. In 
either case the presiding officer will 
determine whether the time limita¬ 
tions permit it to be presented for a re¬ 
sponse. 

Any further procedural rules needed 
for the proper conduct of the hearings 
will be announced by the presiding of¬ 
ficer. 

Transcripts of the hearings will be 
made, and the entire record of the 
hearings, including the transcripts, 
will be retained by the DOE and made 
available for inspection at the ERA 
Office of Public Information, Room B- 
110, 2000 M Street. NW.. Washington. 
D.C. between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday. 
Any person may purchase a copy of 
the transcript from the reporter. 

In the event that it becomes neces¬ 
sary for us to cancel a hearing. w f e will 
make every effort to publish advance 
notice in the Federal Register of such 
cancellation. Moreover, we will give 
actual notice to all persons scheduled 
to testify at the hearings. However, it 
is not possible to give actual notice of 
cancellations or changes to persons 
not identified to us as participants. Ac¬ 
cordingly, persons desiring to attend a 
hearing are advised to contact DOE on 
the last working day preceding the 
date of the hearing to confirm that it 
will be held as scheduled. 

As required by section 7(c)(2) of the 
Federal Energy Administration Act of 
1974 (Pub. L. 93-275), a copy of this 
Notice has been submitted to the Ad¬ 
ministrator of the Environmental Pro¬ 
tection Agency for his comments con¬ 
cerning the impact of this proposal on 
the quality of the environment. The 
Administrator had no comments on 
this proposal. 

In accordance with Order No. 12044, 
on Improving Government Regula¬ 
tions (43 FR 12661, March 24. 1978) 
and the DOE Interim Management Di¬ 
rective Procedures for the Develop¬ 
ment and Analysis of Regulations. 
Standards, and Guidelines (43 FR 
18634, May 1, 1978), w'e have prepared 
a preliminary regulatory analysis 
which examines the potential econom¬ 
ic impact of these proposed regula¬ 
tions. Copies of the preliminary regu¬ 
latory analysis may be obtained from 
ERA’S Office of Public Information. 
Room B-110, 2000 M Street. NW.. 
Washington. D.C. You are invited to 
provide comments on the preliminary 
regulatory analysis at the same time 
you submit comments on the proposed 
rule. Such comments will be taken 
into account before the preparation of 
a final regulatory analysis on any final 
rule that may be adopted. 

Pursuant to the requirements of sec¬ 
tion 404(a) of the Department of 
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Energy Organization Act ( ‘DOE Act” 
Pub. L. 95-91), this proposed rule has 
been referred, concurrently with the 
issuance hereof, to the Federal Energy 
Regulatory Commission for a determi¬ 
nation as to whether the proposed 
rule might significantly affect a func¬ 
tion within the Commission’s jurisdic¬ 
tion under section 402(c) of the DOE 
Act. The Commission will have until 
March 9, 1979, the scheduled close of 
public comment period on the propos¬ 
al, to make such determination. 

(Emergency Petroleum Allocation Act of 
1973. Pub. L. 93-159. as amended. Pub. L. 

93- 511, Pub. L. 94-99, Pub. L. 94-133. Pub. L. 

94- 163. and Pub. L. 94-385; Federal Energy 
Administration Act of 1974. Pub. L. 93-275. 
as amended. Pub. L. 94-385; Energy Policy 
and Conservation Act. Pub. L. 94-163, as 
amended. Pub. L. 94-385; E.O. 11790, 39 FR 
23185: Department of Energy Organization 
Act. Pub. L. 95-91; E.O. 12009, 42 FR 46267.) 

Issued in Washington. D.C., Decem¬ 
ber 29. 1978. 

David J. Bardin, 
Administrator, Economic 
Regulatory Administration. 

1. Section 212.72 is revised by 
amending the definitions of “New 
crude oil,” and “Old crude oil” to read 
as follows: 

§212.72 Definitions. 


“New crude oil” means, with respect 
to a specific property: (1) Prior to Feb¬ 
ruary 1, 1976, the total number of bar¬ 
rels of domestic crude oil produced 
and sold in a specific month, less (A) 
the base production control level for 
that month, and less (B) the current 
cumulative deficiency; 

(2) Effective February 1, 1976 and 
prior to January 1, 1979, the total 
number of barrels of domestic crude 
oil produced and sold in a specific 
month, less (A) the property’s base 
production control level for that 
month, and less (B) the current cumu¬ 
lative deficiency since February 1, 
1976; and - 

(3) Effective January 1, 1979, the 
total number of barrels of domestic 
crude oil produced and sold in a specif¬ 
ic month, less (A) the property’s base 
production control level for that 
month, less (B) the total number of 
barrels of newly discovered crude oil 
for the property for that month, and 
less (C) the current cumulative defi¬ 
ciency since February 1, 1976; and 

(4) Shall not in any period include 
any number of barrels not certified as 
new crude oil pursuant to the provi¬ 
sions of § 212.131(a)(2) within the con¬ 
secutive two-month period immediate¬ 
ly succeeding the month in which the 
crude oil is produced and sold, except 
where such recertification is explicitly 


required or permitted by DOE order, 
interpretation, or ruling. 


“Old crude oil” means: (1) Prior to 
February 1, 1970, the total number of 
barrels of crude oil produced and sold 
from a property in a specific month, 
less (B) the total number of barrels of 
released crude oil for that property in 
that month; 

(2) Effective February 1, 1976 and 
prior to January 1, 1979, the total 
number of barrels of crude oil pro¬ 
duced and sold from a property in a 
specific month, less the total number 
of barrels of new crude oil for that 
property in that month; 

(3) Effective January 1, 1979, the 
total number of barrels of crude oil 
produced and sold from a property in 
a specific month, less (A) the total 
number of barrels of new crude oil for 
that property in that month, and less 
(B) the total number of barrels of 
newly discovered crude oil. if any, for 
that property in that month. 


2. Section 212.73 is revised to read as 
follows: 

§ 212.73 Lower tier ceiling price rule. 

(a) Rule. Except as provided in 
§ 212.74 with respect to new crude oil; 
except as provided in § 212.75 for cer¬ 
tain crude oil produced from unitized 
properties; except as provided in 
§ 212.78 for incremental crude oil pro¬ 
duced from qualified tertiary en¬ 
hanced recovery projects; except as 
provided in §212.79 with respect to 
newly discovered crude oil, and except 
as provided in Subpart C of this Part 
for exempt crude oil, no producer may 
charge a price higher than the lower 
tier ceiling price for any first sale of 
domestic crude oil. 

• • • • » 

3. Section 212.75 is revised In para¬ 
graph (b) to amend the definitions of 
“new crude oil” and “old crude oil,” to 
add the definition of “newly discov¬ 
ered crude oil,” to modify paragraph 
(d), to add a new paragraph (f), and to 
reletter former paragraphs (f) and (g) 
to paragraphs (g) and new paragraph 
(h), respectively, to read as follows: 

§ 212.75 Crude oil produced and gold from 
unitized properties. 


(b) Definitions. For purposes of this 
section— 


“New crude oil” means, in a particu¬ 
lar month, (i) with respect to a unit¬ 
ized property for which a unit base 


production control level was estab¬ 
lished prior to August 1, 1977, either 

(A) actual new crude oil, which is the 
total number of barrels of crude oil 
produced and sold in that month from 
all properties that constitute the unit¬ 
ized property, less (1) the unit base 
production control level, less (2) the 
current cumulative deficiency, and less 
(3) the total number of barrels of 
newly discovered crude oil, if any, for 
the unit for the particular month, or 

(B) Imputed new crude oil, which is a 
number of barrels of crude oil equal to 
the total number of barrels of new 
crude oil produced and sold during the 
12-month period immediately preced¬ 
ing the establishment of a unit base 
production control level for the unit¬ 
ized property, from all properties that 
constitute the unitized property, divid¬ 
ed by the number of days in that 12- 
month period, and multiplied by the 
number of days in the particular 
month; whichever number is greater; 
(ii) with respect to a unitized property 
for which a unit base production con¬ 
trol level was established on or after 
August 1, 1977, either (A) actual new 
crude oil. which is the total number of 
barrels of crude oil produced and sold 
in a specific month from all properties 
that constitute the unitized property, 
less (1) the unit base production con¬ 
trol level, less (2) the total number of 
barrels of imputed stripper well crude 
oil, if any. for the particular month, 
less (3) the current unit cumulative de¬ 
ficiency, and less (4) the total number 
of barrels of newly discovered crude 
oil, If any. for the particular month; or 
(B) imputed new crude oil, which is a 
number of barrels of crude oil pro¬ 
duced and sold during the 12-month 
period immediately preceding the es¬ 
tablishment of a unit base production 
control level for the unitized property, 
divided by the number of days in the 
12-month period immediately preced¬ 
ing the establishment of a unit base 
production control level, multiplied by 
the number of days in the particular 
month; whichever number is greater. 

“Newly discovered crude oil’’ means 
newly discovered crude oil as defined 
in §212.79(b). 

“Old crude oil" means, in a particu¬ 
lar month, the total number of barrels 
of crude oil produced and sold In that 
month from all properties that consti¬ 
tute the unitized property, less (A) the 
total number of barrels of new crude 
oil produced and sold from the unit¬ 
ized property in that month, less (B) 
the total number of barrels of imputed 
stripper well crude oil produced and 
sold from the unitized property in 
that month, and less (C) the total 
number of barrels of fiewly discovered 
crude oil produced and sold from the 
unitized property in that month. 

• • • • • 
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(d) Except as provided in paragraphs 

(e), (f), and (g) below with respect to 
new crude oil. imputed stripper well 
crude oil. and newly discovered crude 
oil. no producer of crude oil from a 
unitized property may charge a price 
higher than the lower tier ceiling price 
(as determined pursuant to §§212.73 
and 212.77 of this Part) for the first 
sale of domestic crude oil produced 
and sold from the unitized property. 


(f) Notwithstanding the provisions 
of paragraph (d) above, a producer of 
crude oil from a unitized property 
may, in any month beginning after 
January 1, 1979, charge a price not to 
exceed the price (as determined pursu¬ 
ant to §§212.79 and 212.77 of this 
Part) applicable to first sales of newly 
discovered crude oil produced and sold 
from the unitized property. 

(g) Notwithstanding the provisions 
of paragraphs (d). (e), and (f) above, 
the prices charged in any month by a 
producer of crude oil from a unitized 
property in first sales of imputed 
stripper well crude oil are exempt. 

(h) The provisions of this section 
shall apply to each first sale of crude 
oil from a unitized property. 

4. A new §212.79 is added to read as 
follows: 

§ 212.79 Newly discovered crude oil ceiling 
price rule. 

(a) Rule. (1) Notwithstanding the 
provisions of § 212.73(a) and subject to 
the procedures and limiations hereaf¬ 
ter provided in this § 212.79. first sales 
of newly discovered crude oil on or 
after [the effective date of this regula¬ 
tion) are not subject to the ceiling 
price limiations of this subpart. 

(2) No domestic crude oil shall be eli¬ 
gible for pricing in accordance with 
paragraph (a)(1) of this section, unless 
the producer has obtained the re¬ 
quired certification from the proper 
jurisdictional agency pursuant to para¬ 
graph (d) of this section. 

(b) Definitions . For purposes of this 
section— 

“Completion location'* means the 
subsurface location from which crude 
oil is being or has been produced in 
commercial quantities. 

“Depth" means the depth deter¬ 
mined by reference to the vertical dis¬ 
tance between mean sea level and the 
lowermost point of the completion lo¬ 
cation of any old well or by reference 
to the vertical distance between mean 
sea level and the uppermost point of 
the completion location of any new 
well. 

“Jurisdiction agencies" means the 
State or Federal agencies that are pri- 
miarly responsible for regulating or 
overseeing crude oil production from 
properties within their respective ju¬ 
risdictions. 


"New lease" means a lease, entered 
into on or after January 1, 1979, of an 
area which—(A) was not leased before 
January 1, 1979; or (B) which was 
leased before such date, under a lease 
which terminated or was abandoned 
before such date and which was not in 
effect on such date. 

“New well" means any well: (A) the 
surface drilling of which began on or 
after January 1, 1979; or (B) the depth 
of which was increased, by means of 
drilling on or after January 1, 1979. to 
a completion location which is located 
at least 1,000 feet below the depth of 
the deepest completion location of 
such well attained before December 
31. 1978. 

“Newly discovered crude oil" means 
domestic crude oil which has been cer¬ 
tified by the state (or by the United 
States Geological Survey with respect 
to federal lands) in which the crude oil 
is: (A) produced from a new lease on 
the Outer Continental Shelf: or (B) 
produced (other than from the Outer 
Continental Shelf) from a new well 
the completion location of which is (i) 
2.5 statute miles or more from the 
nearest old well; or (ii) located at a 
depth of at least 1,000 feet below the 
deepest completion location of each 
old well within 2.5 statute miles of 
such new well; or (C) produced (other 
than from the outer continental shelf) 
from a new reservoir. Newly discov¬ 
ered crude oil shall not include any 
number of barrels not certified as 
newly discovered crude oil pursuant to 
the provisions of § 212.131(a)(2) within 
the consecutive two-month period im¬ 
mediately succeeding the month in 
which the crude oil is produced and 
sold, except where such recertification 
is explicitly required or permitted by 
DOE order, interpretation, or ruling. 

For purposes of determining the dis¬ 
tance from any new well to any exist¬ 
ing producing well, the mesurement 
shall be: (1) the horizontal distance 
from the surface location of the new 
well to the surface location of the pro¬ 
ducing well in any case in which the 
new well meets requirements for the 
non-direction^l drilling wells pre¬ 
scribed by the appropriate State or 
Federal agency having regulatory ju¬ 
risdiction over the drilling of such 
well; or (2) the horizontal distance 
from the closest point of any comple¬ 
tion location of the new well, vertical¬ 
ly projected to the same elevation as 
the surface location of the nearest 
producing well to the surface location 
at such existing producing well. 

“New reservoir" means any reservoir 
from which crude oil was not produced 
in commercial quantities before Janu¬ 
ary 1, 1979. 

“Old well" means any well other 
than a new well. 

“Outer continental shelf" means 
Outer Continental Shelf as defined 


under section 2(a) of the Outer Conti¬ 
nental Shelf Lands Act (43 U.S.C. 
1331(a)). 

"Reservoir" means any producible 
natural accumulation of crude oil, nat¬ 
ural gas, or both, confined—(A) by im¬ 
permeable rock or water barriers and 
characterized by a single natural pres¬ 
sure system; or (B) by lithological or 
other structural barriers which pre¬ 
vent pressure communication. 

(c) A producer desiring to price 
crude oil as newly discovered crude oil 
under this section shall obtain from 
the proper jurisdictional agency, 
within the meaning of paragraph (b) 
of this section, a certification that the 
crude oil constitutes newly discovered 
crude oil, within the meaning of para¬ 
graph (b) of this section, prior to 
charging any price in excess of the 
ceiling price which would otherwise be 
applicable to such crude oil under any 
other provision of this subpart. 

5. Section 212.131 is revised in sub- 
paragraphs (a)(2)(i) to modify subpar¬ 
agraphs (C) and (D) and to add sub- 
paragraph (E), (a)<3)(i) to modify sub- 
paragraphs (D) and (E) and to add 
subparagraph (F). 

§212.131 Certification of domestic crude 
oil sales. 

(a) 

• • • 

(2) Non-stripper well properties. 

• • • 

(i) 

• • • 

(C) crude oil transported through 
the trans-Alaska pipeline; 

(D) incremental tertiary crude oil as 
determined pursuant to § 212.78; and 

(E) newly discovered crude oil as de¬ 
termined pursuant to § 212.79. 

With respect to any property 
(except a property with respect to 
which any amount of crude oil is or at 
any time has been certified by the pro¬ 
ducer as incremental tertiary crude oil 
or newly discovered crude oil) which 
has not qualified as a stripper well 
property, and from which no newly 
discovered crude oil is produced and 
sold, and from which crude oil is sold 
only to one purchaser, the require¬ 
ments of this paragraph (aK2)(i) may 
be complied with by a one-time certifi¬ 
cation to the purchaser of the proper¬ 
ty’s monthly base production control 
level determined pursuant to § 212.72, 
whether based upon production and 
sale of crude oil in 1972 or upon pro¬ 
duction and sale of old crude oil in 
1975, and, if applicable, either the 
property’s adjusted base production 
control level determined pursuant to 
§212.76 or the information necessary 
to compute such adjusted base produc¬ 
tion control level pursuant to § 212.76; 
provided, however , that the producer 
shall certify to the purchaser the 
amounts and gravity of California 
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lower tier crude oil and California 
upper tier crude oil in each sale. 

• * ♦ • • 

(3) Unitized properties . 

* • « 

(i) 

• • • 

(D) incremental tertiary crude oil 
determined pursuant to § 212.78; 

(E) imputed stripper well crude oil. 
if any, determined pursuant to 
§ 212.75(b); and 

(F) newly discovered crude oil. 

With respect to any unitized proper¬ 
ty (except such a property with re¬ 
spect to which any amount of crude 
oil is or at any time has been certified 
by the producer as incremental terti¬ 
ary crude oil or newly discovered 
crude oil) for which the producer has 
determined a unit base production 
control level, and from which crude oil 
is sold only to one purchaser, the re¬ 
quirements of this paragraph (a)(3)(i) 
may be complied with by a one-time 
certification to the purchaser of— 


[FR Doc. 79 417 Filed 1-2 79; 2:08 pm] 


FEDERAL REGISTER, VOL 44, NO. 5—MONDAY, JANUARY 8, 1979 





MONDAY, JANUARY 8,1979 
PART IV 



DEPARTMENT OF 
ENERGY 


Economic Regulatory 
Administration 


OIL IMPORT 
ALLOCATIONS FOR 
1979-1980 






















PROPOSED RULES 


1896 

[6450-01-M] 

DEPARTMENT OF ENERGY 

Economic Regulatory Administration 
[10 CFR Port 213] 

[Docket NO. ERA-R-78-27J 

OIL IMPORT ALLOCATIONS FOR 1979-1980 

AGENCY: Economic Regulatory Ad¬ 
ministration, Department of Energy. 

ACTION: Notice of Proposed Rule- 
making and Public Hearing. 

SUMMARY: The Economic Regula¬ 
tory Administration (“ERA") of the 
Department of Energy (“DOE") is pro¬ 
posing to revise the Oil Import Regu¬ 
lations to conform them to the alloca¬ 
tion levels established for the next al¬ 
location year by Presidential Procla¬ 
mation 3279, as amended. The Procla¬ 
mation provides for an annually de¬ 
creasing quantity of oil imports not 
subject to the license fees otherwise 
imposed by the Proclamation. For the 
next allocation period, which begins 
on May 1, 1979, and ends on April 30. 
1980. the quantity of oil which may be 
imported without being subject to the 
fee is twenty percent of the level 
which was originally established in 
1973. 

This notice of proposed rulemaking 
and public hearing should not be con¬ 
fused with a notice published in the 
Federal Register on December 20, 

1978, regarding amendments to con¬ 
form the Oil Import Regulations to 
Presidential Proclamation No. 4629. 
The December 20 amendments sus¬ 
pended through June 30. 1979, the 
schedule reduction in the quantity of 
fee exempt imports of residual fuel oil 
into the East Coast, permanently 
changed the manner in which fee- 
exempt residual fuel oil licenses are 
distributed, and restricted the way in 
which customs duties can be utilized 
to reduce license fee obligations. 

DATES: 

Comments by: February 15. 1979. 
Hearing: 9:30 a.m. f February 14. 

1979. 

Request to speak by: February 5. 
1979. 

ADDRESSES: 

Comments to: Public hearing Man¬ 
agement. Docket No. ERA-R-78-27, 
Economic Regulatory Administration, 
2000 M Street, NW.. Room 2313, 
Washington. D.C. 20461. 

Hearing: Department of Energy. 
Room 2105, 2000 M Street. NW.. 
Washington. D.C. 20461. 

Requests to speak to: Public hearing 
Management, Docket No. ERA-R-78- 
27, Economic Regulatory Administra¬ 
tion. 2000 M Street. NW., Room 2313, 
Washington, D.C. 20461. 


FOR FURTHER INFORMATION 
CONTACT: 

Robert D. R. DeSugny, Office of 
General Counsel, Department of 
Energy, Room 5115, Federal Build¬ 
ing, 12th & Pennsylvania Ave., NW., 
Washington, D.C. 20461. (202) 633- 
9380. 

Robert R. Moore (Oil Imports), Eco¬ 
nomic Regulatory Administration, 
Department of Energy. Room 6114, 
2000 M Street, NW.. Washington. 
D.C. 20461, (202) 254-8620. 

Gerald P. Emmer (Allocation Regu¬ 
lations), Economic Regulatory Ad¬ 
ministration, Department of Energy, 
Room 2304. 2000 M Street, NW., 
Washington. D.C. 20461. (202) 254- 
7200. 

William Webb (Office of Public In¬ 
formation), Economic Regulatory 
Administration, Department of 
Energy. Room B110, 2000 M Street, 
NW.. Washington. D.C. 20461, (202) 
634-2170. 

SUPPLEMENTARY INFORMATION: 

Under the Mandatory Oil Import Pro¬ 
gram established pursuant to Presi¬ 
dential Proclamation No. 3279, as 
amended, the next allocation period 
for imports not subject to license fees 
under Section 3(a)(l)(i)-(ii) of the 
Proclamation will commence on May 
1, 1979. Section 8 of the Proclamation 
provides that for this allocation 
period, the maximum levels of imports 
subject to allocation and license to 
which license fees under Section 
3(a)(l)(i)-(ii) shall not be applicable 
shall be reduced to twenty percent 
(20%) of the levels established during 
the calendar year 1973. In accordance 
with Proclamation No. 3279, as amend¬ 
ed. we are hereby issuing proposed 
amendments to Part 213 of Chapter II, 
Title 10 of the Code of Federal Regu¬ 
lations, to provide for the commence¬ 
ment of the next allocation period and 
to reduce in accordance with the Proc¬ 
lamation the levels of fee-exempt allo¬ 
cations 

In addition to the proposed conform¬ 
ing amendments above, we are propos¬ 
ing to amend 213.10(a)(1) to reflect 
changes made by the Department of 
Commerce in its Trade Classification 
Schedule B (Statistical Classifications 
of Domestic and Foreign Commodities 
Exported from the United States). 
Furthermore, we are proposing addi¬ 
tional language in 213.35(cXl) to effec¬ 
tively exempt from the Oil Imports 
Program all crude oil and finished 
products imported for the Strategic 
Petroleum Reserve Program. No other 
substantive changes have been pro¬ 
posed. 


COMMENT PROCEDURES: 

A. Written Comments 

You are invited to participate in this 
proceeding by submitting data, views, 
or arguments with respect to these 
proposed amendments. Comments 
should be submitted by 4:30 p.m., e.s.t., 
February 15, 1979 to the address indi¬ 
cated in the “Addresses" section of 
this notice and should be identified on 
the outside of the envelope and on the 
documents submitted with the desig¬ 
nation “Oil Import Allocations for 
1979-1980." Fifteen copies should be 
submitted. All comments that we re¬ 
ceive will be available for public in¬ 
spection in the ERA Office of Public 
Information, Room B110, 2000 M 
Street NW., Washington, D.C., be¬ 
tween the hours of 8:00 a.m. and 4:30 
p.m., Monday through Friday. 

You should identify separately any 
information or data you consider to be 
confidential and submit it in writing, 
one copy only. We reserve the right to 
determine the confidential status of 
the information or data and to treat it 
according to our determination. 

The public comment period provided 
for this regulation in less than the 60 
days prescribed in Section 2(c) of Ex¬ 
ecutive Order No. 12044 on Improving 
Government Regulations (43 FR 
12661, March 24, 1978) because this is 
not a “significant" proposed regula¬ 
tion within the meaning of the Execu¬ 
tive Order. The principal purpose of 
the regulations proposed here is to 
update them for the allocation period 
beginning May 1, 1979 and to imple¬ 
ment certain mandatory provisions of 
Presidential Proclamation 3279, as 
amended, which the DOE has no dis¬ 
cretion not to implement. The other 
changes either merely conform the Oil 
Import Regulations to Department of 
Commerce regulations or clarify 
rather than amend the present regula¬ 
tions. In any event, even if these regu¬ 
lations were “significant" within the 
meaning of Executive Order No. 12044. 
shortening of the comment period on 
these relatively routine amendments 
from 60 to about 45 days would be jus¬ 
tified on the ground that it would 
allow DOE time to adopt final regula¬ 
tions sufficiently in advance of com¬ 
mencement of the allocation period 
beginning May 1. 1979 to allow for the 
orderly processing of applications for 
fee-free import licenses under the new 
regulations. 

B. Public Hearing 

1. Procedure to request participa¬ 
tion. The time and place for the public 
hearing are indicated in the “HEAR¬ 
ING" section of this Notice. If neces¬ 
sary to present all testimony, the 
public hearing will be continued to 
9:30 a.m. of the first business day fol¬ 
lowing the hearing date above. 

You may make a written request for 
an opportunity to make an oral pres- 
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entation at the hearing. The request 
should contain a phone number where 
you may be contacted through the day 
before the hearing. We will notify 
each person selected to be heard 
before 4:30 p.m., February 7, 1979. Per¬ 
sons scheduled to speak at the hearing 
must bring 50 copies of their state¬ 
ment to the location of the hearing on 
the day testimony is presented. 

2. Conduct of the hearing . We re¬ 
serve the right to limit the number of 
persons to be heard at the hearing if 
necessary in the interests of time, to 
schedule their respective presenta¬ 
tions, and to establish the procedures 
governing the conduct of the hearing. 
The length of each presentaton may 
be limited, based on the number of 
persons requesting to be heard. 

An ERA official will be designated to 
preside at the hearing, which will not 
be a judicial-type hearing. Questions 
may be asked only by those officials 
conducting the hearing. Each person 
who has made an oral statement will 
be given the opportunity, if he or she 
so desires, to make a rebuttal state¬ 
ment. The rebuttal statements will be 
given in the order in which the initial 
statements were made and will be sub¬ 
ject to time limitations. 

You may submit questions to be 
asked of any person making a state¬ 
ment at the hearing. Such questions 
may be submitted to the same address 
indicated above for requests to speak, 
three days before the hearing. In addi¬ 
tion, if you decide at a hearing to ask a 
question, you may submit the ques¬ 
tion, in writing, to the presiding offi¬ 
cer. He or she will determine whether 
the question is relevant and whether 
time limitations permit it to be pre¬ 
sented for answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of¬ 
ficer. 

A transcript of the hearing will be 
made, and we will retain the entire 
record of the hearing, including the 
transcript, which will be made availa¬ 
ble for inspection at the ERA Office of 
Public Information, Room B110, 2000 
M Street, NW, Washington, D.C. be¬ 
tween the hours of 8:00 a.m. and 4:30 
p.m., Monday through Friday. You 
may purchase a copy of the transcript 
of the hearing from the reporter. 

In the event that it becomes neces¬ 
sary for us to cancel the hearing, we 
will make every effort to publish ad¬ 
vance notice in the Federal Register 
of such cancellation. Moreover, we will 
notify all persons scheduled to testify 
at the hearing. However, it is not pos¬ 
sible to give actual notice of cancella¬ 
tions or schedule changes to persons 
not identified to us as participants. Ac¬ 
cordingly, persons desiring to attend 
the hearing are advised to contact us 
on the last working day preceding the 


date of the hearing to confirm that it 
will be held as scheduled. 

As required by section 7(a)(1) of the 
Federal Energy Administration Act of 
1974, as amended, a copy of this 
Notice was submitted to the Adminis¬ 
trator of the Environmental Protec¬ 
tion Agency for his comments con¬ 
cerning the impact of this proposal on 
the quality of the environment. The 
Administrator had no comments. 

Pursuant to the requirements of 
Section 404 of the Department of 
Energy Organization Act, upon issu¬ 
ance a copy of this proposed rule will 
be forwarded to the Federal Energy 
Regulatory Commission for a determi¬ 
nation by it, in Its discretion, whether 
this proposed rule may significantly 
affect any function within the Com¬ 
mission’s jurisdiction pursuant to Sec¬ 
tion 402(a)(1), (b) and (cXl) of that 
Act. The Commission will have until 
February 15, 1979, the date the public 
comment period closes, to make this 
determination. 

Executive Order No. 12044 also re¬ 
quires that a regulatory analysis be 
prepared for all significant regulations 
which will result in an annual effect 
on the economy of $100 million or 
more or will result in “a major in¬ 
crease in costs or prices for individual 
industries, levels of government or ge¬ 
ographic regions.” The proposed regu¬ 
lations are expected to have an annual 
impact on the economy of approxi¬ 
mately $22 million. Inasmuch as this 
proposed rulemaking makes only tech¬ 
nical changes to the existing regula¬ 
tions in compliance with Presidential 
Proclamation 3279 as amended, we 
have determined that none of the 
threshold criteria for the preparation 
of a regulatory analysis have been 
met, and therefore a regulatory analy¬ 
sis is not required. 

(Trade Expansion Act of 1962, Pub. L. ST- 
794. as amended: Proclamation 3279. as 
amended: Department of Energy Organiza¬ 
tion Act, Pub. L. 95-91: Federal Energy Ad¬ 
ministration Act of 1974. Pub. L. 93-275. as 
amended, E.O. 12009, 42 FR 46267; E.O. 
12038. 43 FR 64849.) 

In consideration of the foregoing, 
Part 213 of Chapter II, Title 10 of the 
Code of Federal Regulations, is pro¬ 
posed to be amended as set forth 
below. 

Issued in Washington. D.C., Decem¬ 
ber 29, 1978. 

David J. Bardin, 
Administrator, Economic 
Regulatory Administration. 

PART 213—OIL IMPORT REGULATIONS 

§213.5 [Amended] 

1. Section 213.5 is amended in para¬ 
graph (a) by deleting the term “May 1, 
1978 through April 30, 1979” and by 
substituting therefor “May 1, 1979 


through April 30. 1980”; and by delet¬ 
ing the term “April 28. 1978” and by 
substituting therefor “March 2, 1979.” 

§213.9 [Amended) 

2. Section 213.9 is amended in para¬ 
graphs (a) and (b) by deleting the 
term “May 1. 1978 through April 30, 
1979” and by substituting therefor 
“May 1, 1979 through April 30, 1980”; 
and by deleting the terms “1977" and 
“.35” and by substituting therefor 
“1978“ and “.20” respectively. 

§213.10 [Amended] 

3. Section 213.10 is amended in para¬ 
graph (8)(1) by deleting the Trade 
Classification Schedule B Table and 
substituting the following Trade Clas¬ 
sification Schedule B Table: 


Trade 

Classification Description 

Schedule B 
Number 


309-310.9 .......Manmade fibers. 

357.8020.... Cellulosic fibers for use in 

Ures. 

401-404.8-- Cyclic organic chemicals; and 

products. 

415.1500.. .—Carbon (except carbon black. 

and contact, channel, and 
furnace blarks). 

431-431.9- Acrylic organic chemical 

compounds. 

433.1016-433.1022... Antiknock preparations. 

433.1044-433.1047 ... Additives for fuel oils, liquid 
gum inhibitors. 

433.1060-433.1066 ... Additives for lubricating oils. 

433.1073.. Reagents for ore recovery. 

435.2500-435.2600... Enzymes. 

435.3500.. .-.... Steroid hormones Sc synthetic 

substitutes. N.S.PP, 

435.3900..—. Other hormones Sc synthetic 

substitutes. 

435 6700-435.9500 _ Other drugs. 

444-444.8.— Plastic materials and 

synthetic resins. 

446.1506-448.3000 ... Synthetic rubber and rubber 
substitutes; e.g. SBR type 
rubber, butyl rubber, carbon 
black masterbatch. 

459.0900-459.1900... Unmixed aromatic Sc 

odoriferous substances. 

464-464.8-- Surface-active agents. 

466.1800-466.4000... Synthetic detergents. 

synthetic organic bulk. 

472.2500.. Carbon black. 

472.3000 .. Bone black and lamp black. 

480.3000 . Urea. 

480.9500. Fertilizers. 

486.0200-486.3900... Pesticides, unmixed. 

487.0500--Cyclic organic chemical 

compounds used chiefly in 
photography. 

487.1510-487.3080 ... Plasticizers and rubber¬ 
processing chemicals not 
artificially mixed. 

487.4040.. Textile assistants. 

490.0500-491. Fatty substances. 

492.1820-492.1840... Methyl cellulose and hydroxy 

ethyl cellulose and other 
cellulose compounds. 

492.5410-492.5420... Artificial waxes. 

492.6250-492.6555 ... Synthetic resin adhesives. 

722.4500-777.5160... Rubber tires for vehicles and 
aircraft. 


§213.12 (Amended] 

4. Section 213.12 is amended in para- 
graph (a) by deleting the term ‘ May 1. 
1978 through April 30. 1979” and by 
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substituting therefor “May 1, 1979 
through April 30. 1980’*; in paragraph 
(b) by deleting the terms “1977“ and 
“365“ and by substituting therefor 
“1978“ and “366“ respectively. 

§213.13 f Amended 1 

5. Section 213.13 is amended in para¬ 
graph (a) by deleting the term “May 1, 
1978 through April 30. 1979“ and by 
substituting therefor “May 1. 1979 
through April 30. 1980“; in paragraph 
(b) by deleting the terms “1977“ and 
“365“ and by substituting therefor 
“1978“ and “366“ respectively. 

§213.16 lAmended] 

6. Section 213.16 is amended in para¬ 
graph (a) by deleting the term “May 1, 

1978 through April 30. 1979“ and by 
substituting therefor “May 1, 1979 
through April 30, 1980“; by deleting 
the terms “7,000“ and “2,625“ and by 
substituting therefor “4,000“ and 
“1,500“ respectively. 

§213.20 [Amended! 

7. Section 213.20 is amended in para¬ 
graph (a)(2) by deleting the term 
“May 1. 1978 through April 30. 1979“ 
and by substituting therefor “May 1, 

1979 through April 30, 1980“; and by 
deleting the term “79,527 bbl/d“ and 
substituting therefor “45,444 bbl/d“. 

§213.21 [Amended) 

8. Section 213.21 is amended in para¬ 
graphs (a)(2) and (b)(2) by deleting 
the term “May 1, 1978 through April 
30, 1979“ and by substituting therefor 
“May 1. 1979 through April 30. 1980“; 
in paragraph (a)(2) by deleting the 
term “503 bbl/d“ and by substituting 
therefor “287 bbl/d“; and in para¬ 
graph (b)(2) by deleting the term “577 
bbl/d“ and by substituting therefor 
“330 bbl/d“. 

§213.32 [Amended) 

9. Section 213.32 is amended in para¬ 
graph (d) by deleting the term “May 1, 


1978 through April 30, 1979“ and by 
substituting therefor “May 1, 1979 
through April 30, 1980“; and by delet¬ 
ing the term “26,460 bbl/d“ and by 
substituting therefor “15,120 bbl/d“. 

§213.33 [Amended! 

10. Section 213.33 is amended in 
paragraph (c) by deleting the term 
“May 1. 1978 through April 30, 1979“ 
and by substituting therefor “May 1, 

1979 through April 30, 1980”; by delet¬ 
ing the term “434,000“ and by substi¬ 
tuting therefor “248,000“; in para¬ 
graph (d)(1) by deleting the term “.35“ 
and by substituting therefor “.20“; in 
paragraph (d)(2) by deleting the term 
“May 1. 1978“ and by substituting 
therefor “May 1, 1979“; and by delet¬ 
ing the term “April 30, 1979“ and by 
substituting therefor “April 30, 1980“; 
in paragraph (f) by deleting the term 
“August 31, 1978“ wherever it appears 
and by substituting therefor “August 
31, 1979“; by deleting the term “May 
1, 1977 through April 30, 1978“ and by 
substituting therefor “May 1, 1978 
through April 30, 1979“; and by delet¬ 
ing the term “July 1, 1978“ and by 
substituting therefor “July 1, 1979“; 
and in paragraph (h) by deleting the 
term “April 28. 1978“ and by substitut¬ 
ing therefor “March 2, 1979“. 

§213.34 [Amended! 

11. Section 213.34 is amended in 
paragraphs (b) and (e) by deleting the 
term “May 1. 1978 through April 30, 
1979“ and by substituting therefor 
“May 1, 1979 through April 30, 1980“; 
and by deleting the term “17,500“ and 
by substituting therefor “10,000“. 

§213.35 [Amended) 

12. Section 213.35 is amended in 
paragraph (c)(1) by deleting the 
schedule and by substituting therefor 
the following schedule: 

Fee, S/Barrel 

Crude Oil (Other than that Imported by the 

Department of Energy, or by another 

person or agency of the Federal Govem- 


Fee, t/Barrel 

ment acting on behalf of the Department 
of Energy, for the Strategic Petroleum Re¬ 


serve Program)... 0.21 

Natural Gas'Products....— 0.21 


All other finished products and unfinished 
oils including crude oil to be burned direct¬ 
ly as fuel (except ethane, propane, bu¬ 
tanes. asphalt and finished products im¬ 
ported by the Department of Energy, or 
another person or agency of the Federal 
Government acting on behalf of the De¬ 
partment of Energy, for the Strategic Pe¬ 
troleum Reserve Program.. 0.63 

§213.36 [Amended] 

13. Section 213.36 is amended in 

paragraph (c) by deleting the term 
“May 1, 1978 through April 30, 1979“ 
and by substituting therefor “May 1, 
1979 through April 30, 1980“; and by 
deleting the term “434,000“ and hy 
substituting therefor “248,000“; in 
paragraph (d)(1) by deleting the term 
“.35“ and by substituting therefor 

“.20”; in paragraph (d)(2) by deleting 
the term “May 1, 1978“ and by substi¬ 
tuting therefor “May 1, 1979“; and by 
deleting the term “April 30, 1979“ and 
by substituting therefor “April 30, 
1980“; in paragraph (f) by deleting the 
term “August 31, 1978“ wherever it ap¬ 
pears and by substituting therefor 

“August 31. 1979“; by deleting the 
term “May 1, 1977 through April 30. 

1978“ and by substituting therefor 

“May 1, 1978 through April 30. 1979”; 
and by deleting “July 1, 1978“ and by 
substituting therefor “July 1, 1979"; 
and in paragraph (h) by deleting the 
term “April 28, 1978“ and by substitut¬ 
ing therefor “March 2, 1979“. 

§213.37 l Amended) 

14. Section 213.37 is amended in 
paragraphs (a) and (c) by deleting the 
term “May 1, 1978 through April 30, 
1979“ and by substituting therefor 
“May 1. 1979 through April 30. 1980“; 
and in paragraph (a) by deleting the 
term “11.375“ and by substituting 
therefor “6,500“. 

[FR Doc. 79-430 Filed 1-2-79: 2:08 pml 
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[3110—01 —M] 

OFFICE OF MANAGEMENT AND 
BUDGET 

PLANS FOR STUDY OF FEDERAL ASSISTANCE 
PROGRAMS 

AGENCY: Office of Management and 
Budget. 

ACTION: Notice of plan for the study 
of Federal assistance programs and 
practices required by the Federal 
Grant and Cooperative Agreement Act 
of 1977 (Pub. L. 95-224). 

SUMMARY: The Federal Grant and 
Cooperative Agreement Act of 1977 re¬ 
quires the Director of OMB to study 
alternative means of implementing 
Federal assistance programs and to de¬ 
termine the feasibility of developing a 
comprehensive system of guidance for 
Federal assistance programs. A report 
to Congress is required not later than 
February 3, 1980. In conducting this 
study. OMB intends to consult with 
and. to the extent practicable, involve 
representatives of executive agencies. 
Congress, General Accounting Office, 
State and local governments, other re¬ 
cipients. and interested members of 
the public. 

This notice is to communicate the 
OMB plan for conducting the study 
and to invite contributions and partici¬ 
pation from interested parties. A draft 
plan was published in the Federal 
Register for comment on June 23. 
1978. This final plan reflects many of 
the comments received on the earlier 
draft. 

The Act also requires Federal agen¬ 
cies to take specific actions by Febru¬ 
ary 3, 1979. These include use of pro¬ 
curement contracts for procurement 
transactions, and grants or cooperative 
agreements for certain types of assist¬ 
ance transactions. OMB published 
guidance to the Federal agencies for 
implementing the Act in the Federal 
Register on August 18. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas L. Hadd. Intergovernmental 
Affairs Division. Office of Manage¬ 
ment and Budget. Room 5217, 
NEOB, Washington. D C. 20503. tele¬ 
phone 202-395-5156. 

Summary of Major Comments on the 
Proposed Study Plan and the OMB 
Response 

On June 23. 1978. OMB published a 
proposed study plan in the Federal 
Register to invite general comments 
on its scope and solicit participation 
by interested parties. Numerous com¬ 
ments were received from Federal 
agencies and others. The majority of 
the comments endorsed particular 
parts of the plan, dealt with ways to 


improve its clarity, or suggested topics 
to make it more complete. 

The proposed plan divided the scope 
of the study into three major tasks. 
These were: 

A. Feasibility of a comprehensive 
system of guidance for Federal assist¬ 
ance programs. 

B. Alternative means for implement¬ 
ing Federal assistance programs. 

C. Study of specific issues. 

Each of these tasks was further di¬ 
vided into a number of subtasks. 

OMB accepted and tried to incorpo¬ 
rate virtually ail suggestions for im¬ 
proving the plan. A summary of the 
more important comments follows. 

A. Feasibility of a comprehensive 

system of guidance for Federal assist¬ 
ance programs . 1. There were a 

number of comments agreeing with 
the need to study w r ays of consolidat¬ 
ing the present body of assistance 
guidance into a single system. Some 
discussed the present array of guid¬ 
ance and its piecemeal development. 
Others commented on specific ele¬ 
ments of existing guidance that might 
be improved through incorporation 
into a comprehensive system. 

2. There were a few comments on 
the legal or regulatory aspects of a 
comprehensive system of guidance. 
These ranged from a proposal to de¬ 
velop a statutory assistance code to 
suggestions for the study of particular 
steps in the assistance process. There 
were comments about the total impact 
of regulations affecting assistance pro¬ 
grams and the relation of this impact 
to the accomplishment of the primary 
purpose of the programs. 

3. Some observers concentrated on 
the educational potential of a compre¬ 
hensive system of guidance. They 
pointed out that the assistance field is 
becoming Increasingly complex. Man¬ 
agers and specialists need to have 
better information on the full range of 
assistance management techniques, re¬ 
quirements, and alternatives available 
to them. It was also suggested that the 
educational aspect should concentrate 
on learning more about the basic im¬ 
plications of assistance policies and 
providing a basis for training person¬ 
nel. 

4. There were a number of com¬ 
ments about studying a comprehensive 
system of guidance that reflected the 
views of various participants in the as¬ 
sistance field. These included: 

a. How much should the system 
stress standardization as opposed to 
flexibility? 

b. How might the system relate to 
different classes of recipients? 

c. What types of resistance can be 
anticipated to a comprehensive system 
of guidance? 

B. AUematwe means for implement¬ 
ing Federal assistance programs. 1. 
Most comments on this task stressed 


the importance of studying coopera¬ 
tive agreements. These included views 
that: 

a. Cooperative agreements may actu¬ 
ally be a third class of Federal/recipi¬ 
ent relationship with elements of both 
procurement and assistance rather 
than purely assistance instruments as 
classified in the Act. 

b. Much needs to be done to clarify 
the distinction between various classes 
of cooperative agreements and grants. 

c. The needs and desires of recipi¬ 
ents should be considered more in de¬ 
velopment of cooperative agreements 
than grants. 

2. There were also comments on the 
need to study and experiment with the 
problem of choosing a particular form 
of assistance transaction from the 
array of alternatives. This included 
the need for a review of characteris¬ 
tics, strengths, and weaknesses of the 
full range of techniques available for 
achieving national objectives. 

C. Study of specific issues. 1. There 
were a number of suggestions about 
studying the funding of research. 
These stressed the importance of find¬ 
ing the appropriate relationship and 
most effective level of Federal involve¬ 
ment in various types of research in 
order to attain the research objectives. 

2. There were conflicting views on 
the question of basic or master agree¬ 
ments with recipients for meeting ad¬ 
ministrative and general Federal 
policy requirements. Some viewed 
them as mo're work for State govern¬ 
ment or recipients, while others assert¬ 
ed promise in their use. 

3. The question of competition for 
assistance awards also drew mixed 
comment. A general view was that the 
proposed plan did not stress the issue 
enough. A second was that increasing 
competition may have negative as¬ 
pects. A third opinion was that the 
feasibility of standards for competitive 
selection should be considered. 

4. The issue of the eligibility of for- 
profit organizations drew substantial 
comment. Somq felt that assistance 
aw f ards should not be made to for-prof- 
its. while others felt the study issue 
should emphasize their encourage¬ 
ment. Some basic questions were pro¬ 
posed for review including: 

a. The constitutionality of such 
awards. 

b. The degree of latitude agencies 
should have to make such awards. 

c. Special provisions that might be 
necessary. 

5. There were a few comments in 
specific support of studying the con¬ 
cept of fixed-price or lump-sum pay¬ 
ment assistance awards. 

6. The question of cost sharing drew 
a few comments ranging from argu¬ 
ments that the practice should be 
eliminated to the view that a govern¬ 
ment-wide policy is not feasible. 
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7. There were some comments that 
there are classes of transactions cov¬ 
ered by the Act which cannot be clas¬ 
sified as either assistance or procure¬ 
ment. 

8. Additional topics suggested for 
study included: 

a. Non monetary transactions includ¬ 
ing personal property and land dona¬ 
tions. 

b. Development of uniform stand¬ 
ards and criteria for selecting recipi¬ 
ents of formula and block grants and 
terminating assistance transactions by 
either party. 

c. Relationship of the Model Pro¬ 
curement Code to present administra¬ 
tive standards on procurement. 

d. Consideration of various aspects 
of “accountability." 

e. Review of various proposals for 
new legislation. 

f. Degree to which the Federal Gov¬ 
ernment can intrude into the internal 
affairs of State Governments. 

g. Federal controls on pass-through 
or sub-grants. 

h. Various issues related to due proc¬ 
ess. 

i. Specific terms in frequent use but 
with unclear definitions. 

j. Relationship of Federal procedural 
requirements and funding cycles of 
various levels of government. 

k. Internal agency organization 
theory and practice for primary assist¬ 
ance policy and management func¬ 
tions. 

l. Program evaluation provisions 
that might be general requirements. 

9. Several comments suggested that 
the study consider whether existing 
guidance contained in OMB Circulars 
should apply to cooperative agree¬ 
ments as well as to grants. We con¬ 
cluded that it was the intent of Con¬ 
gress, as expressed in Senate Report 
No. 93-1239, that the same guidance 
should apply. The report said, "A de¬ 
termination was made that the use of 
‘cooperative agreements' would not es¬ 
tablish a class of • • • transactions 
that would be exempt from OMB Cir¬ 
cular A-102 or other circulars whose 
authority applies to assistance trans¬ 
actions." This is consistent with the 
Administration's efforts to standardize 
and simplify the paperwork require¬ 
ments of federally assisted programs. 
The study, therefore, will not address 
this matter. It will, however, be alert 
for opportunities to improve and build 
upon existing guidance for both grants 
and cooperative agreements. 

In addition to the above comments 
on the proposed study plan, two gener¬ 
al issues were suggested for treatment 
in the OMB implementation guidance, 
but were deferred to the study. These 
are: 

1. Distinction between grants and 
subsidies. 


NOTICES 

2. Identification of types of govern¬ 
ment transactions not covered by Pub. 
L. 95-224. 

One comment recommended that 
the study consider the issue of cate¬ 
gorical grant program consolidation. 
While this is an important issue, OMB 
concluded that it is beyond the scope 
intended by Congress and should not 
be included in the study. 

Finally, there were many sugges¬ 
tions of specific actions the govern¬ 
ment might take to resolve particular 
problems. Those that OMB considered 
to be too detailed for mention in the 
general study plan will be considered 
by the appropriate task groups during 
the conduct of the study. 

Plan for Study of Federal 
Assistance Programs 

I. INTRODUCTION 

Section 8 of Pub. L. 95-224 requires 
the Director of OMB to conduct a 
broad study of Federal assistance pro¬ 
grams and related administrative prac¬ 
tices. Section 8 says: 

“The Director of the Office of Manage¬ 
ment and Budget, in cooperation with the 
executive agencies, shall undertake a study 
to develop a better understanding of alter¬ 
native means of implementing Federal as¬ 
sistance programs, and to determine the 
feasibility of developing a comprehensive 
system of guidance for Federal assistance 
programs. • • • The report on the study 
shall include (1) detailed descriptions of the 
alternative means of implementing Federal 
assistance programs and of the circum¬ 
stances in which the use of each appears to 
be most desirable, (2) detailed descriptions 
of the basic characteristics and an outline of 
such comprehensive system of guidance for 
Federal assistance programs, the develop¬ 
ment of which may be determined feasible, 
and (3) recommendations concerning ar¬ 
rangements to proceed with the full devel¬ 
opment of such comprehensive system of 
guidance and for such administrative or 
statutory changes. Including changes in the 
provisions of sections 3 through 7 of this 
Act. as may be deemed appropriate on the 
basis of the findings of the study." 

During the study, the primary atten¬ 
tion of OMB must be on analyses that 
will contribute to meeting these statu¬ 
tory requirements. In addition, there 
is an extensive legislative history in¬ 
cluding recommendations on the con¬ 
tent and conduct of the study which 
have been taken into consideration in 
this plan. Where possible, prior studies 
by Congress, executive branch agen¬ 
cies, and others will be used. 

The study offers an opportunity to 
investigate many specific issues and 
problems in the Federal assistance 
area called to OMB’s attention by 
State and local officials, the Congress, 
GAO, executive agency officials and 
others and to review systematically 
the proper Federal role in assistance 
activities. It is consistent with the 
President’s objective and recent ac- 
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tions to simplify Federal assistance 
programs. A significant number of 
issues related to the Federal assistance 
system and reflected in this plan are 
addressed by the President’s Septem¬ 
ber 9, 1977, memoranda on cutting red 
tape; ongoing Presidential reorganiza¬ 
tion activities; and recommendations 
of the Commission on Government 
Procurement. The results of these and 
other reform initiatives will be inte¬ 
grated with the study effort as it pro¬ 
gresses. The "comprehensive system of 
guidance” may prove to be an effective 
way to consolidate the results of these 
and other government activities into 
an integrated body of policy. 

The study plan includes nine major 
tasks: 

A. Description of existing guidance 
documents and processes 

B. Alternatives for a comprehensive 
system of guidance for assistance pro¬ 
grams 

C. Alternative means for implement¬ 
ing Federal assistance programs 

D. Analysis of Pub. L. 95-224 

E. Equity, fairness, and competition 
in assistance transactions 

F. Federal relationships in research 
and development 

G. Recipient-related issues 

H. Additional issues 

I. Environment of Federal assistance 

Each of these tasks will be per¬ 
formed as separate, but simultaneous 
investigation and development efforts. 
Core task groups composed of interest¬ 
ed representatives from executive 
agencies. State and local governments, 
other recipients, and the public will 
perform substantial portions of the 
actual research and analysis. OMB will 
coordinate, review, and integrate the 
activities of these task groups. Parties 
wishing to contribute to or participate 
in the study are invited to contact 
Thomas L. Hadd, Intergovernmental 
Affairs Division. OMB. Room 5217, 
NEOB, Washington. D.C. 20503, tele¬ 
phone 202-395-5156 and indicate the 
specific task or subtask of interest. All 
materials submitted to OMB as a con¬ 
tribution to the study effort will 
become a part of the public record. 

The study is viewed as a develop¬ 
mental as well as an analytical effort. 
Thus, during the course of the study, 
agreement on specific issues may be 
achieved or specific changes in admin¬ 
istrative practice found to be both fea¬ 
sible and desirable. It is anticipated in 
such instances that implementation 
would begin immediately rather than 
await submission of the study report. 
The report would include both discus¬ 
sions of any actions taken and analy¬ 
ses and recommendations for the 
future. 

In general, it is anticipated that 
draft analysis papers outlining prob¬ 
lems, findings, and alternative solu¬ 
tions will be completed sometime in 
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mid-summer 1979 by each of the task 
groups. To the extent practicable, 
these papers will be made available for 
public review and comment. After 
public and agency review, these analy¬ 
sis papers will be put in final form as 
appendices to the report to Congress. 
The report itself will draw heavily on 
these papers for factual background 
information and concentrate on 
OMB’s recommendations for future 
action as required by the Act. OMB 
will make final determinations on the 
content of issue and analysis papers to 
be published. 

The Act requires the results of the 
study to be reported to Congress 
within two years after the date of en¬ 
actment or no later than February 3, 
1980. While additional follow-on study 
may be necessary, the two-year statu¬ 
tory requirement is to allow Congress 
to give timely attention to an execu¬ 
tive branch progress report. 

n. SCOPE OF STUDY 

The various issues to be included in 
the study are based on the statute 
itself; its legislative history: the expe¬ 
rience of agencies in implementing 
Sections 4. 5. and 6 of the Act; and the 
numerous comments received in re¬ 
sponse to the draft study plan. 

The terms "program requirements,” 
"general Federal policy requirements.” 
and "administrative requirements” are 
used throughout the plan. Program re¬ 
quirements are the terms or conditions 
of an assistance instrument (such as a 
grant) that are designed to ensure the 
purposes of the specific program are 
achieved. Program requirements are 
usually based on provisions of pro¬ 
gram statutes. General Federal policy 
requirements are developed to imple¬ 
ment broad national statutory goals 
and have cross-cutting applicability to 
assistance programs. Examples of gen¬ 
eral Federal policy requirements in¬ 
clude protection of the environment, 
historical preservation, payment of 
prevailing wages, provisions for the 
handicapped, and care for laboratory 
animals. Administrative requirements 
deal with the normal business process¬ 
es of applying for. conducting, and ter¬ 
minating an assisted project that are 
common to all or a wide rang^of pro¬ 
grams. Examples of administrative re¬ 
quirements include standards or stand¬ 
ard processes for coordinating pro¬ 
posed projects, determining costs, fi¬ 
nancial reporting, developing new 
forms or public reporting plans, using 
government statistics, audit, and uni¬ 
form requirements for various aspects 
of managing grant programs. 

The study plan concentrates on 
issues that apply to all or broad ranges 
of assistance programs, such as gener¬ 
al Federal policy requirements and ad¬ 
ministrative requirements. Except for 
a few specific questions, the study will 


not address program requirements. 
Nor will it consider the structure of as¬ 
sistance programs or how funds are al¬ 
located to them. The entire study re¬ 
lates to the processes of developing 
and conducting assistance programs 
and how these processes are guided. 

For convenience, the study issues 
have been arrayed as nine major task 
elements. It is planned for each of the 
tasks to produce an apendix to the 
report to Congress which will summa¬ 
rize the general study findings. The 
nine tasks follow: 

A. Description of existing guidance 
documents and processes. This task is 
to inventory and describe the existing 
requirements and guidance for assist¬ 
ance programs. 

1. What are the general components 
of the existing body of guidance. This 
will include a description of: 

a. Major types of statutes that influ¬ 
ence assistance programs; 

b. Powers of the President and the 
Executive Branch that influence as¬ 
sistance programs; 

c. Varying roles of guidance agencies 
that are responsible for administering 
general national policies that affect 
assistance programs; 

d. Range of guidance materials that 
assistance agencies must follow includ¬ 
ing statutes of general applicability 
with no supplementary guidance. Ex¬ 
ecutive Orders, codified regulations 
and circulars, court rulings, Comptrol¬ 
ler General determinations and opin¬ 
ions. instructional materials developed 
by guidance agencies, and other forms 
of guidance; 

e. The major premises and broad 
concepts which serve as the basis for 
the existing body of guidance; 

f. Methods of assistance agencies for 
handling guidance including assign¬ 
ment of responsibilities in large and 
small agencies, techniques used for 
staying aware of current guidance, and 
requirements on to applicants and re¬ 
cipients. 

2. What is the full array of adminis¬ 
trative requirements for assistance ac¬ 
tivities? This will include: 

a. Inventory of statutes containing 
generally applicable administrative 
provisions; 

b. Directory of guidance agencies re¬ 
sponsible for administering specific 
statutes; 

c. Inventory of guidance materials 
other than statutes prepared by guid¬ 
ance agencies and others; 

d. Description of methods of inter¬ 
preting, administering, and enforcing 
guidance by both guidance agencies 
and assistance agencies. 

3. What is the full array of general 
Federal policy requirements for assist¬ 
ance activities? This will include: 

a. Inventory of statutes containing 
generally applicable Federal policy re¬ 
quirements; 


b. Inventory of guidance agencies re¬ 
sponsible for administering general 
Federal policy statutes; 

c. Inventory of guidance materials 
other than statutes prepared by guid¬ 
ance agencies and others; 

d. Description of methods of inter¬ 
preting, administering, and enforcing 
guidance by both guidance agencies 
and assistance agencies; 

e. Analysis of the effects of common 
Federal policy themes stated differ¬ 
ently in individual program statutes. 

4. What is the applicability of gov¬ 
ernment-wide administrative and gen¬ 
eral Federal policy requirements to 
various types of assistance programs 
and how have they been implemented? 
This will include analytical matrices 
for a sample of administrative require¬ 
ments, general Federal policy require¬ 
ments. and assistance programs by: 

a. Types of assistance provided; 

b. Various classes of recipients; 

c. Types of activities assisted. 

B. Alternatives for a comprehensive 
system of guidance for assistance pro¬ 
grams. This will concentrate on what a 
comprehensive system of guidance 
might be and how it could be devel¬ 
oped. All of the eleven questions under 
this task relate to the basic question 
of feasibility. 

1. What is meant by "a comprehen¬ 
sive system of guidance”? 

2. What values might a comprehen¬ 
sive system of guidance serve as seen 
by Congress, the Executive Office of 
the President, guidance agencies, as¬ 
sistance agencies. State and local gov¬ 
ernments, and other recipients? 

3. What is the range of major pur¬ 
poses a comprehensive system of guid¬ 
ance might serve and what, if any. 
conflicts among such purposes may be 
present? 

A new guidance system could: 

a. Provide for consolidation of the 
full range of existing and future ad¬ 
ministrative and general Federal 
policy guidance; 

b. Codify legal elements into a Fed¬ 
eral Assistance Code; 

c. Provide educational basis for all 
involved in assistance activities from 
basic program design and development 
to implementation and operation; 

d. Assist in the choice of appropriate 
Federal role for each assistance rela¬ 
tionship; 

e. Lead to the clarification of Feder¬ 
al and recipient roles; 

f. Guide the choice of techniques 
and legal instruments to support the 
appropriate Federal role; 

g. Permit participation of recipients, 
both public and private, in determina¬ 
tion of roles; 

h. Provide policymakers with choices 
for increasing or decreasing Federal 
involvement in managing assistance 
programs; 
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i. Help define Federal and recipient 
accountability; 

j. Reduce paperwork, uncertainty 
about Federal requirements, overhead 
costs, time delays, and red tape. 

4. What are the features that might 
be included in a comprehensive system 
of guidance? Such features might in¬ 
clude provisions for: 

a. Greater uniformity of conflict res¬ 
olution procedures; 

b. Improved techniques for ensuring 
compliance by assisting agencies and 
recipients; 

c. Increased help by guidance agen¬ 
cies to assistance agencies for imple¬ 
menting administrative and general 
Federal policy requirements; 

d. Adaptation of selected procure¬ 
ment system features that might ap¬ 
propriately serve assistance transac¬ 
tions; 

e. Increased elements of flexibility, 
standardization, or both; 

f. Capacity for policy research and 
evaluation. 

5. What are the alterriatives for ad¬ 
ministering a new guidance system 
that assure adequate adherence to es¬ 
tablished policies? 

6. What is the range of assistance ac¬ 
tivities that should be covered by a 
new guidance system? 

7. What are the major problems of 
developing a new guidance system? 
This would include a description of 
such matters as: 

a. Sheer size and scope of the range 
of subjects to be covered; 

b. Varying degrees of interest that 
may be present for making a new guid¬ 
ance system work; 

c. Possible special interests that 
would not favor a new guidance 
system; 

d. Cost of a new guidance system; 

e. Problems arising from the basic 
Federal Government structure and or¬ 
ganization of assistance agencies. 

8. How might a new guidance system 
relate to the internal systems of State 
and local governments, universities, 
other recipients? 

9. What would be the major prob¬ 
lems of implementing a new guidance 
system? This would consider such 
issues as organizational assignment of 
responsibilities, policy consistency and 
integration, timing of conversion, and 
cost of conversion. 

10. How might a new guidance 
system serve in the development of 
new assistance programs? 

11. How might a new guidance 
system be affected by future congres¬ 
sional actions and program legislation? 

C. Alternative means for implement¬ 
ing Federal assistance programs . This 
task will examine a number of areas 
for which additional guidance could be 
developed. 

1. What additional guidance is 
needed for transactions covered by 


Sections 4, 5. and 6 of the Act or indi¬ 
cated by agency experience in imple¬ 
menting these sections? This analysis 
will consider: 

a. Meaning of “procurement;” 

b. Meaning of “assistance;” 

c. Monetary grants, including the 
concept of a “grant,” descriptions of 
types of grants, key features of grants, 
normal agency involvement in the as¬ 
sisted activity under grants; 

d. monetary cooperative agreements 
including the concept of a cooperative 
agreement, descriptions of types or 
classes of cooperative agreements in¬ 
cluding financial joint ventures, and 
opportunities presented by cooperative 
agreements; 

e. The concept of contracts, coopera¬ 
tive agreements, and grants as discrete 
classes of transactions related to spe¬ 
cific purposes in contrast to the con¬ 
cept of a continuum that reflects vary¬ 
ing degrees of Federal risk, account¬ 
ability, and control; 

f. Meaning of “substantial involve¬ 
ment in the assisted activity.” This 
would include analysis of involvement 
in program substance, administrative 
involvement, general Federal policy re¬ 
quirements that may lead to substan¬ 
tial involvement, substantial involve¬ 
ment in relation to technical assist¬ 
ance, forces leading to the increase or 
decrease of Federal involvement, rela¬ 
tionship of Federal involvement to re¬ 
cipient capacity; 

g. Possible criteria for choosing co¬ 
operative agreements other than sub¬ 
stantial involvement during perform¬ 
ance; 

h. Special issues related to non-mon- 
etary grants and cooperative agree¬ 
ments. This would include such topics 
as problems of property transfers and 
joint ventures and undertakings; 

i. Types of transactions that have 
caused agencies the most difficulty in 
implementing Sections 4. 5. and 6; 

j. Distinctions between grants and 
subsidies; 

k. Problems that have led to OMB 
exceptions; 

l. Issues involved in applying the Act 
to international assistance transac¬ 
tions; 

m. Potential of the concept of lump¬ 
sum grants; 

n. Productivity issues arising from 
alternative assistance relationships. 

2. What additional guidance is 
needed for types of assistance not cov¬ 
ered by Sections 5 and 6? This can in¬ 
clude issues related to direct pay¬ 
ments, loans and loan guarantees, in¬ 
surance or assumptions of risk, subsi¬ 
dies, technical assistance. 

3. What alternatives to Federal as¬ 
sistance should be considered as possi¬ 
ble ways for achieving national objec¬ 
tives? Such alternatives can include 
Federal regulation, direct Federal 
action, federally mandated State regu- 
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lation, other techniques of Federal 
leadership. 

D. Arialysis of Pub. L. 95-224. Part of 
the report to Congress is to include 
recommendations for improving the 
Act. The questions included in this 
task are the ones identified thus far 
that relate to the Act itself. These are: 

1. What were the agencies' early ex¬ 
periences in implementing Sections 4. 
5. and 6? 

a. What changes in agency practices 
occured? 

b. What transactions previously 
managed as procurement contracts are 
now managed as assistance awards, 
and vice versa? 

c. What program management issues 
arose as a result of the framework de¬ 
cisions required by the statutory 
framework? 

d. How do the transactions of agen¬ 
cies and their programs aggregate? 

e. What is the picture of Federal 
control and involvement shown? 

2. What definitions need to be added 
or clarified in the Act including pro¬ 
curement, assistance. State and local 
government, others? 

3. Are there classes of transactions 
that are neither procurement nor as¬ 
sistance? 

4. Should “substantial involvement 
during performance” remain the sole 
criterion for selecting cooperative 
agreements? 

5. What linkages to other statutes 
are created by the Act's definitions 
and classifications, and what are the 
effects of these linkages? 

a. How does the term “assistance” 
relate to the various missions of Fed¬ 
eral agencies; 

b. How does the description of 
“grants” relate to general Federal 
policy requirements? 

6. How should programs or transac¬ 
tions for which OMB has provided ex¬ 
ceptions be handled over the long run? 

7. What should be the future provi¬ 
sions for OMB’s exception authority? 

E. Equity , fairness , and competition 
in assistance transactions. This task 
will concentrate on the questions that 
have been raised about the equity, 
fairness, and competition related to as¬ 
sistance transactions. Many of the 
questions will deal with both legal and 
administrative procedural issues. 

1. What should be the policy and 
practice for general public notification 
of the agency’s intent to fund or pro¬ 
vide assistance? 

2. What policies should exist for 
competition, including: 

a. General policy on competition. 

b. Different types of competition 
that could be used, 

c. Eligibility of different classes of 
recipients? 

3. What purposes are served by com¬ 
petition in the award of assistance in¬ 
tended to stimulate or support recipi- 
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ent activity? How should standards for 
competition in assistance and procure¬ 
ment activities compare? 

4. What are the equity and fairness 
issues of recipient selection, including: 

a. Different selection techniques: 

b. Rights of applicants not selected? 

5. What issues relate to the choice of 
particular assistance instruments, 
such as: 

a. Variations of reciprocal rights by 
classes of relationships: 

b. Problems and opportunities that 
arise from different relationships with 
recipients of the same class in a single 
program. 

6. What should be the policies and 
procedures for completion and termi¬ 
nation under different classes of as¬ 
sistance relationships? 

7. What should be the policies for 
timely audit of completed transactions 
and resolutions of audit exceptions? 

8. What should be the policies and 
procedures for due process, including: 

a. Uniform administrative and judi¬ 
cial remedies for resolution of disputes 
at Federal, State, and local levels. Pos¬ 
sible use of arbitration: 

b. Uniform provisions for debarment 
and suspension? 

9. What issues of equity and fairness 
relate to third parties? . 

These would include: 

a. Beneficiaries of programs run by 
recipients: 

b. Subgrantees and contractors of re¬ 
cipients 

c. Others somehow affected by an 
assistance transactions but not a party 
to it; 

d. Variations arising from different 
instruments or degrees of Federal in¬ 
volvement. 

10. What equity and fairness issues 
are related to unanticipated costs of 
complying with general Federal policy 
requirements? 

F. Federal relationships in research 
and development The general field of 
expanding and applying knowledge 
has presented a series of important 
questions. These are: 

1. What are the effects of using both 
procurement and assistance transac¬ 
tions to fund basic research, develop¬ 
mental or applied research, and dem¬ 
onstration of established techniques? 

a. How does the choice of transac¬ 
tion type relate to agency mission? 

b. What are the consequences for 
both the Federal agencies and the per¬ 
formers of using either a procurement 
contract or an assistance instrument? 

c. Do inconsistencies result from the 
“principal purpose of the transaction” 
test? If so, what is the impact? 

2. What issues are present and what 
generalizations can be made about the 
use of cooperative agreements and 
grants for basic research, developmen¬ 
tal or applied research. Federal com¬ 
mercialization and technology innova¬ 


tion objectives, demonstration of es¬ 
tablished techniques? 

3. What issues relate to varying de¬ 
grees of Federal direction and control 
over research and development? 

a. Those related to general Federal 
policy and administrative require¬ 
ments; 

b. Those related to programmatic or 
substantive aspects of the work to be 
performed; 

c. Range of views on researcher 
autonomy vs. Federal direction and 
control; 

d. Cost of varying degrees of Federal 
direction and control in relation to ac¬ 
complishment of desired ends. 

4. What issues arise from research 
done by different classes of recipients 
including: 

a. Process of selecting recipients; 

b. Degree and form of Federal con¬ 
trol? 

5. Is there a need for additional 
policy guidance on the support or 
stimulation of: 

a. Development of new knowledge; 

b. Application of new knowledge? 

G. Recipient-related issues. A 
number of issues have been identified 
that are related to particular classes of 
recipients or recipients in general. 
These are: 

1. What are the particular problems 
or issues related to the following 
classes of recipients: 

a. For-profit organizations, includ¬ 
ing: 

General eligibility for assistance 
transactions 

Cost sharing 

Payment of fees: 

b. Non-profit organizations, includ¬ 
ing: 

Distinguishing characteristics 

Rationale for preferred treatment; 

c. Volunteer service organizations; 

d. State governments; 

e. Local governments; 

f. Indian tribes; 

g. Universities; 

h. Subgrantees? 

2. What can be done to improve the 
participation of recipients in the 
design of programs that affect them? 
This would include: 

a. Executive Order 12044 on Federal 
rulemaking: 

b. Constraints imposed by the Feder¬ 
al Advisory Committee Act; 

c. Existing patterns of relationships 
among functional personnel at differ¬ 
ent levels of government; 

d. The Intergovernmental Coopera¬ 
tion Act and OMB Circular A-85 (con¬ 
sultation with heads of State and local 
governments in development of Feder¬ 
al regulations) experience. 

3. Should there be standards for se¬ 
lecting recipients of formula and block 
grants? 


4. What is the relationship of pro¬ 
gram procedural requirements to Fed¬ 
eral, State, and local funding cycles? 

5. What are the limits to the allow¬ 
able degree of Federal intrusion in 
State affairs that should be estab¬ 
lished for: 

a. Federal program statutes; 

b. Agency authorities for developing 
program implementation require¬ 
ments? 

6. Should there be special cost provi¬ 
sions for research done by State gov¬ 
ernments? 

7. How should Attachment “O” of 
OMB Circular A-102 relate to the 
American Bar Association Model Pro¬ 
curement Code? 

8. How can basic agreements be¬ 
tween a Federal agency and a recipi¬ 
ent or master agreements between a 
number of agencies and a recipients 
simplify compliance with administra¬ 
tive and general Federal policy re¬ 
quirements? 

9. What policy and operational con¬ 
siderations stem from varying levels of 
recipient management capacity? 

H. Additional issues. The questions 
that follow are ones that do not fit 
into any of the preceding tasks. 

I. Should there be a change in the 
cost reimbursement policies for techni¬ 
cal assistance established by the Inter¬ 
governmental Cooperation Act? 

2. What cost sharing policies should 
apply to assistance pj-ograms? 

3. What is the relationship between 
a comprehensive system of guidance 
and the proposed Federal Assistance 
Paperwork Reduction Act and Small 
Communities Act? 

4. Should there be a policy on Feder¬ 
al efforts to stimulate expanded use of 
technological innovations? What 
might it be for: 

a. Interactions between Federal 
agencies, 

b. Interactions between the Federal 
Government and other parties. 

c. Identifying appropriate manage¬ 
ment methods and uses for coopera¬ 
tive agreements? 

5. Should special preference and al¬ 
location provisions of the procurement 
system (e.g., small business, minority 
business, and Indian preference) be ex¬ 
tended to assistance programs? 

6. What are the degrees of applica¬ 
bility or suitability of existing admin¬ 
istrative standards to different types 
of grants and cooperative agreements 
with different types of recipients? 

I. Environment of Federal assist¬ 
ance. This task is to describe the envi¬ 
ronment in which a comprehensive 
system of guidance for assistance pro¬ 
grams must operate. Its purpose is to 
make explicit the array of different 
and often competing values that are 
major influences in the development 
of Federal assistance programs and 
the means by which they are adminis- 
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tered. It will serve as a supportive 
analysis for the other study tasks. 

1. How do assistance programs come 
into being? This will include an analy¬ 
sis of: 

a. Political process of program devel¬ 
opment; 

b. Variations in perceptions of goals, 
objectives, and needs for the program; 

c. Customary lack of total need anal¬ 
ysis or total cost estimation for gener¬ 
al policy requirements as well as sub¬ 
stantive assistance programs; 

d. Relatively narrow scope and pur¬ 
pose of most assistance programs; 

e. Array of choices including direct 
Federal action, direct assistance to 
beneficiaries, or use of intermediaries; 
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f. Relationship of assistance to regu¬ 
latory actions; 

g. Frequent changes in concepts and 
perceptions over the life of a program. 

2. What are the different concepts of 
Federal and recipient accountability, 
including fiscal or resource steward¬ 
ship, program accountability (ends 
and results), process accountability 
(how achieved)? 

3. What are other competing con¬ 
cepts of assistance system design? This 
will include an analysis of such basic 
values as: 

a. General redistribution of re¬ 
sources by the Federal Government vs. 
the stimulation or support of specific 
objectives; 
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b. Pluralism or the strong participa¬ 
tion of all parties as partners vs. Fed¬ 
eral dominance; 

c. Recipient operational autonomy 
vs. Federal accountability; 

d. Emphasis on fairness for all par¬ 
ties vs. Federal convenience; 

e. Desire for management flexibility 
vs. desire for uniformity and standard¬ 
ization; 

f. Emphasis on response to recipient 
determined needs vs. federally speci¬ 
fied goals, activities, and procedures. 

Velma N. Baldwin, 
Assistant to the Director for Ad - 
ministration. Office of Man¬ 
agement and Budget . 

[FR Doc. 79-619; Filed 1-5-79; 8:45 am] 
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[6450-01-M] 

Title 10—Energy 

CHAPTER II—DEPARTMENT OF 
ENERGY 

PART 1004—FREEDOM OF 
INFORMATION 

Final rule 

AGENCY: Department of Energy. 
ACTION: Final Rule. 

SUMMARY: The Department of 
Energy (DOE) is adopting final regula¬ 
tions prescribing the procedures to be 
followed and the substantive princi¬ 
ples to be applied by the DOE in proc¬ 
essing requests for information under 
the Freedom of Information Act 5 
U.S.C. 552 (FOIA). DOE published 
proposed regulations on September 12, 
1978, 43 FR 40530, inviting interested 
persons to submit comments related to 
the proposed regulations. This notice 
discusses the comments received and 
publishes the DOE regulations as 
amended pursuant to certain of the 
comments. 

EFFECTIVE DATE: January 1. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Milton Jordan, Office of Administra¬ 
tive Services, Room GB137. Forres- 
tal Building, 1000 Independence 
Avenue, SW.. Washington, D.C. 
20585, (202) 252-5955: 

Marilyn Ross, Laura Rockwood, 
Office of General Counsel, Room 
6146, 12th and Pennsylvania Avenue, 
NW.. Washington, D.C. 20461, (202) 
633-8653. 

SUPPLEMENTARY INFORMATION: 

I. Background. 

II. Section concerning the handling of infor¬ 

mation of a private business, foreign 
government or international organiza¬ 
tion. 

IH. Minor revisions. 

IV. Comments not adopted. 

I. Background 

Approximately twenty-five parties 
submitted comments to the DOE con¬ 
cerning various provisions of the pro¬ 
posed FOIA regulations. A significant 
number of comments addressed the 
section of the regulations which re¬ 
lates to the handling of information 
claimed to be confidential or propri¬ 
etary and these comments persuaded 
DOE to modify substantially that por¬ 
tion of the proposed regulations. With 
respect to comments on other issues, 
some were acV>pted, resulting in a 
number of minor modifications to var¬ 
ious provisions of the proposed regula¬ 
tions. All other comments were consid¬ 
ered, but were not adopted because in 
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each case DOE determined the com¬ 
ment to be insignificant, contrary to 
DOE policy, or inconsistent with 
DOE's experience in administering the 
FOIA. 

II. Section Concerning the Handling 

of Information of a Private Busi¬ 
ness, Foreign Government or In¬ 
ternational Organization 

Many comments received concerned 
proposed § 1004.11 of the regulations, 
dealing with FOIA requests for rec¬ 
ords containing information of a pri¬ 
vate business, foreign government or 
international organization. After con¬ 
sideration of the arguments presented 
concerning these issues, DOE substan¬ 
tially amended the proposed section in 
an effort to simplify and clarify its 
procedures. 

The regulations as proposed con¬ 
tained different provisions for identi¬ 
fying possible confidential or propri¬ 
etary information of private business¬ 
es, foreign governments or interna¬ 
tional organizations. These different 
provisions were based upon a distinc¬ 
tion between regulatory data and all 
other data. A significant number of 
comments argued that having separate 
procedures for regulatory and non-reg- 
ulatory records was both confusing 
and unduly complicated. The differing 
procedures for regulatory and non-reg- 
ulatory records derived from the dif¬ 
fering practices of the Federal Energy 
Administration and Energy Research 
Development Agency, DOE’s predeces¬ 
sors. It was DOE’s view that the dif¬ 
fering procedures had proved satisfac¬ 
tory and might be continued. Howev¬ 
er, after analysis of the comments on 
this issue and further internal consid¬ 
eration, DOE has amended the pro¬ 
posed regulations to eliminate the dis¬ 
tinction between regulatory and non- 
regulatory records for FOIA purposes. 

Proposed § 1004.11 required that, 
with respect to regulatory documents 
subject to claims of exemption from 
mandatory disclosure, two sets of doc¬ 
uments be submitted to the agency, 
one complete, and the other indicating 
those portions of the document the 
submitter alleged to be confidential to¬ 
gether with a justification for nondis¬ 
closure. One objection to this proce¬ 
dure was that it was needlessly bur¬ 
densome to companies submitting 
many kinds of information to DOE in 
connection with DOE regulatory pro¬ 
grams, often on a regular basis. More¬ 
over, it was argued that requiring 
preparation of a justification for non¬ 
disclosure at the time of submission of 
information to DOE would entail 
often unnecessary effort on the part 
of the submitters, since many docu¬ 
ments submitted to DOE never 
become subject to FOIA requests. 

After consideration of these com¬ 
ments, DOE has. in large part, elimi¬ 


nated the requirement for submission 
of double copies of regulatory docu¬ 
ments. However, a party may still 
submit a justification for nondisclo¬ 
sure at the time documents are sub¬ 
mitted to DOE. In addition, if a sub¬ 
mitter’s views have not already been 
made available to the Department, 
DOE will, at the time of receipt of an 
FOI request, solicit the views of a 
party who has previously submitted 
arguably confidential data to the 
agency in a document which is the 
subject of a pending FOIA request. 

However, individual DOE offices 
may require that persons submitting 
information to these offices, at the 
time of submission, indicate their 
views with respect to the possible 
exempt nature of information submit¬ 
ted or submit copies from which 
claimed confidential information is de¬ 
leted. 

In part, this provision is necessary 
because documents submitted to cer¬ 
tain offices, whether or not likely to 
become subject to individual Freedom 
of Information requests, are routinely 
made available in public reference 
facilities. 

Numerous comments concerned the 
length of the period in which DOE 
will give notice of its intent to release 
material determined to be non-exempt 
but which the party who submitted 
the information claimed to be confi¬ 
dential. These comments asserted that 
the five-day period was inadequate 
and that the submitters would be 
unable to take appropriate action. The 
DOE is aware of the difficulties inher¬ 
ent in such a brief notification period 
and has amended the section so that 
notice will be given no less than seven 
days prior to DOE’s intended release. 

The subject matter of §1004.11 su¬ 
persedes the subject matter of 10 CFR 
205.9(f) and 303.9(f), which, therefore, 
are repealed. 

III. Minor Revisions 

The following minor modifications 
were made in response to comments 
received in response to the proposed 
regulations: 

1. Section 1004.3(a) has been amend¬ 
ed to include the requirement that the 
Headquarters Freedom of Information 
Officer maintain a current list of all 
reading room facilities located in the 
Headquarters and field offices, such as 
the ERA Reading Room and the 
Office of Hearings and Appeals 
Docket Room. This is to assure that 
members of the public can be apprised 
of all DOE sources of readily available 
public documents. 

2. Section 1004.4(c) has been amend¬ 
ed to specifically provide that in 
making the determination whether a 
request meets the “reasonably de¬ 
scribed records’’ requirement the Free¬ 
dom of Information Officer may take 
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into account the filing capabilities and 
practices of each particular program 
office possibly affected by the request. 
Although a particular request may be 
sufficiently descriptive with respect to 
some DOE offices, local search prob¬ 
lems associated with filing systems or 
storage of documents in one or more 
of the specific offices to which the re¬ 
quest is directed may require addition¬ 
al description of that request. DOE 
frequently receives requests which in¬ 
volve numerous program offices, 
where different systems may be used 
to index and organize the files. Ac¬ 
cordingly, it may be necessary to 
obtain additional descriptive informa¬ 
tion from a requester to enable a re¬ 
sponsible official to identify the mate¬ 
rials requested in a particular office’s 
files. 

This amendment to the regulation 
will allow DOE to respond to some re¬ 
quests with documents from one or 
more program offices where possible, 
even though the request may be deter¬ 
mined not to be one for “reasonably 
described records’* with respect to 
other program offices. 

3. Section 1004.4(f) prescribes the 
procedures to be followed when a re¬ 
quest involves records or information 
of other agencies. Subsection 
1004.4(f)(2) of the proposed regula¬ 
tions provided that a requester who 
does not object within 5 days to the re¬ 
ferral of his request to the other 
agency involved would be deemed to 
have consented to such referral. No 
provision was made for those instances 
where a requester objects to the refer¬ 
ral. Therefore, § 1004.4(f)(2) is amend¬ 
ed to make it explicit that, where 
timely objections are made to a refer¬ 
ral, the DOE will, in consultation with 
the other agency, continue to process 
the request. 

4. Section 1004.5(b), which pre¬ 
scribes the procedures for processing 
requests for DOE records, has been 
modified by the addition of § 1004.5(b) 
(5) and (6). These subparagraphs clari¬ 
fy that the written response prepared 
by the Authorizing Official may con¬ 
tain, in addition to the four alterna¬ 
tives listed in the proposed regula¬ 
tions: (5) A statement that additional 
information is required from the re¬ 
quester in order to comply with the re¬ 
quirement imposed by § 1004.4(c)(1) 
that a request must reasonably de¬ 
scribe the records sought or (6) deny¬ 
ing the request because responsive rec¬ 
ords cannot be located or do not exist. 

5. Section 1004.8(b) of the proposed 
regulations provided that an appeal of 
an initial denial be sent to the Head¬ 
quarters Freedom of Information Offi¬ 
cer, who would then forward the 
appeal to the Office of Hearings and 
Appeals for consideration. In response 
to a comment objecting to this two- 
step procedure, the DOE has decided 


to modify this section to require ap¬ 
peals to be sent directly to the Office 
of Hearings and Appeals. This modi¬ 
fied procedure will be simpler and 
should reduce the amount of handling 
of such appeals and attendant delays. 

IV. Comments Not Adopted 

The following comments were re¬ 
ceived and considered, but were not, 
for one reason or another, adopted by 
the DOE. Generally, comments were 
not adopted either because they were 
determined to be insignificant in 
nature, contrary to DOE policy, or in¬ 
consistent with DOE’s experience in 
administering the FOIA. 

1. Section 1004.1 provides that “[t]o 
the extent permitted by other laws, 
the DOE will make available records 
which it is authorized to withhold 
under 5 U.S.C. 552 unless it deter¬ 
mines that such disclosure is not in 
the public interest.” Comments were 
received which questioned the propri¬ 
ety of DOE’s discretionary release of 
material which DOE is authorized to 
withhold under the fourth exemption. 
For the most part, the comments 
relied upon 18 U.S.C. 1905, which pro¬ 
hibits disclosure of certain informa¬ 
tion “in any manner or to any extent 
not authorized by law.” Exemption 4 
of the FOIA (5 U.S.C. 552(b)(4)), pro¬ 
tects from mandatory disclosure 
“trade secrets and commercial or fi¬ 
nancial information obtained from a 
person and privileged or confidential.” 
In Chrysler v. Schlesinger, 565 F. 2d 
1172 (3rd Cir. 1977), cert granted sub 
nom., Chrysler v. Brown, 435 U.S. 9J4 
(1978), the Court of Appeals held that, 
under the circumstances of that case, 
the FOIA did not prohibit discretion¬ 
ary disclosure of information falling 
within Exemption 4. even when it was 
of the type described in 18 U.S.C. 1905. 
The Chrysler court expressly relied 
upon the holding in Westinghouse 
Electric Corporation v. Nuclear Regu - 
latory Commission , 555 F. 2d 82 (3rd 
Cir. 1977), that the broad nondisclo¬ 
sure provisions of 18 U.S.C. 1905 apply 
only to disclosures not "authorized by 
law” and that a validly promulgated 
agency regulation authorizing release 
could provide the requisite legal au¬ 
thority to make 18 U.S.C. 1905 inappli¬ 
cable. While a contrary result was 
reached in Westinghouse v. Schlesing - 
er, 542 F. 2d 1190 (4th Cir. 1976), cert 
denied sub nom.. Brown v. Westing - 
house , 431 U.S. 924 (1977), the position 
of the United States before the Su¬ 
preme Court in Chrysler v. Brown , 
supra, supports the Chrysler v. Brown 
result. The previously quoted portion 
of § 1004.1 is similar to the agency reg¬ 
ulation considered in Chrysler v. 
Brown. While DOE has reserved the 
authority to make such discretionary 
releases, it is DOE’s expectation that 
instances of discretionary release of 
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Exemption 4 material will be extreme¬ 
ly rare. 

2. One comment argued that 
§ 1004.8, which deals with appeals 
from initial denials, should provide for 
appeals from determinations by an 
Authorizing Official that a request is 
not one for reasonably described docu¬ 
ments. Such a provision would not be 
necessary. A determination that a re¬ 
quest is not one for reasonably de¬ 
scribed documents is ordinarily not 
considered to be a denial subject to 
remedy upon appeal, but in extraordi¬ 
nary circumstances, the appeal au¬ 
thority may consider an appeal to be 
appropriate. 

Issued in Washington, D.C., on De¬ 
cember 29. 1978. 

William S. Heffelfinger, 
Director of Administration. 

10 CFR Chapter II is amended by 
adding a new Part 1004, reading as fol¬ 
lows: 

PART 1004-FREEDOM OF 
INFORMATION 

Sec. 

1004.1 Purpose and scope. 

1004.2 Definitions. 

1004.3 Public reading facilities. 

1004.4 Elements of a request. 

1004.5 Processing requests for records. 

1004.6 Requests for classified records. 

1004.7 Responses by authorizing officials: 
form and content. 

1004.8 Appeals from initial denials. 

1004.9 Pees for provision of records. 

1004.10 Exemptions. 

1004.11 Handling of proprietary informa¬ 
tion of a private business, foreign gov¬ 
ernment, or an international organiza¬ 
tion. 

1004.12 Computation of time. 

Authority: 5 U.S.C. 552. 

§ 1001.1 Purpose and scope. 

This part contains the regulations of 
the Department of Energy (DOE) im¬ 
plementing 5 U.S.C. 552. Pub. L. 89- 
487, as amended by Pub. L. 93-502. 88 
Stat. 1561 and by Pub. L. 94-409, 90 
Stat. 1241. The regulations of this part 
provide information concerning the 
procedures by which records may be 
obtained from all offices within the 
DOE, excluding the Federal Energy 
Regulatory Commission (FERC). Rec¬ 
ords of the DOE made available pursu¬ 
ant to the requirements of 5 U.S.C. 
522 shall be furnished to members of 
the public as prescribed by this part. 
Officers and employees of the DOE 
may furnish to the public informally 
and without compliance with proce¬ 
dures prescribed herein, information 
and records of types which were fur¬ 
nished customarily in the regular per¬ 
formance of their duties to the public 
by the predecessor agencies to the 
DOE. Persons seeking information or 
records of the DOE may find it useful 
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to consult with a DOE Freedom of In¬ 
formation Officer before invoking the 
formal procedures set out below. To 
the extent permitted by other laws, 
the DOE will make available records 
which it is authorized to withhold 
under 5 U.S.C. 552 unless it deter¬ 
mines that such disclosure is not in 
the public interest. 

§ 1004.2 Definitions. 

As used in this part: 

(а) “Appeal Authority” means the 
Office of Hearings and Appeals. 

<b) “Authorizing or Denying Offi¬ 
cial” means that DOE officer or em¬ 
ployee, as identified by the Director¬ 
ate of Administration by separate di¬ 
rective. having custody of or responsi¬ 
bility for records requested under 5 
U.S.C. 552. The term refers in DOE 
Headquarters to officials who report 
directly to a Secretarial Officer. In the 
Field Offices, the term refers to the 
head of a field location identified in 
§ 1004.2(e) and the head of field offices 
to which they provide administrative 
support. 

(c) “Department” or “Department of 
Energy (DOE)” means all organiza¬ 
tional entities which are a part of the 
executive department created by Title 
II of the DOE Organization Act. Pub. 
L. 95-91. This specifically excludes the 
Fede ral E nergy Regulatory Commis¬ 
sion (FERC). 

(d) “Freedom of Information Offi¬ 
cer” means the person designated to 
administer the Freedom of Informa¬ 
tion Act at the following DOE field of¬ 
fices: 

(1) Alaska Power Administration. P.O. 
Box 50. Juneau. Alaska 83801. 

(2) Albuquerque Operations Office, P.O. 
Box 5400, Albuquerque. New Mexico 87115. 

(3) Bartlesville Energy Technology 
Center. P.O. Box 1398. Bartlesville. Oklaho¬ 
ma 74003. 

(4) Bonneville Power Administration, P.O. 
Box 3621. Portland. Oregon 97268. 

(5) Chicago Operations Office, 9800 South 
Cass Avenue. Argonne, Illinois T50439. 

(б) Grand Forks Energy Technology 
Center. P.O. Box 8213, University Station, 
Grand Porks, North Dakota 58201. 

(7) Headquarters, Department of Energy. 
Washington, D.C. 20545. 

(8) Idaho Operations Office. 550 2nd 
Street, Idaho Palls, Idaho 83401. 

(9) Laramie Energy Technology Center, 
P.O. Box 3395. University Station, Laramie, 
Wyoming 82070. 

(10) Morgantown Energy Technology 
Center. P.O. Box 880, Morgantown. West 
Virginia 26505. 

(11) Nevada Operations Office, P.O. Box 
14100. Las Vegas. Nevada 89114. 

(12) Oak Ridge Operations Office, P.O. 
Box E. Oak Ridge, Tennessee 37830. 

(13) Pittsburgh Energy Technology 
Center, 4800 Forbes Avenue. Pittsburgh, 
Pennsylvania 15213. 

(14) Region I. Analex Building. Room 700. 
150 Causeway Street. Boston. Massachu¬ 
setts 02114. 

(15) Region II, 26 Federal Plaza. Room 
3206. New York, New York 10007. 
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(16) Region III. 1421 Cherry Street. 10th 
Floor. Philadelphia. Pennsylvania 19102. 

(17) Region IV, 1655 Peachtree Street, NE, 
8th Floor, Atlanta. Georgia 30309. 

(18) Region V, 175 West Jackson Boule¬ 
vard. Room A-333, Chicago. Illinois 60604. 

(19) Region VI. P.O. Box 35228, 2626 West 
Mockingbird Lane. Dallas. Texas 75235. 

(20) Region VII, Twelve Grand Building. 
1150 Grand Avenue, Kansas City, Missouri 
64106. 

(21) Region VIII, P.O. Box 26247—Belmar 
Branch. 1075 South Yukon Street. Lake- 
wood, Colorado 80226. 

(22) Region IX. Ill Pine Street, Third 
Floor, San Francisco, California 94111. 

(23) Region X. 1992 Federal Building. 915 
Second Avenue. Seattle, Washington 98174. 

(24) Richland Operations Office, P.O. Box 
550. Richland. Washington 99352. 

(25) San Francisco Operations Office, 
1333. Broadway. Wells Fargo Building, Oak¬ 
land, California 94612. 

(26) Savannah River Operations Office, 
P.O. Box ‘•A". Aiken. South Carolina 29801. 

(27) Southeastern Power Administration, 
Elberton. Georgia 30635. 

(28) Southwestern Power Administration, 
P.O. Box Drawer 619, Tulsa, Oklahoma 
74101. 

(29) Western Power Administration, P.O. 
Box 3402, Golden, Colorado 80401. 

(e) “General Counsel” means the 
General Counsel provided for In sec¬ 
tion 202(b) of the DOE Organization 
Act. or any DOE attorney designated 
by the General Counsel as having re¬ 
sponsibility for counseling the Depart¬ 
ment on Freedom of Information Act 
matters. 

(f) “Headquarters” means all DOE 
facilities functioning within the Wash¬ 
ington metropolitan area except 
FERC. 

(g) “Office” means any administra¬ 
tive or operating unit of the DOE, in¬ 
cluding those in field offices. 

(h) “Secretarial Officer” means the 
DOE Secretary; the Deputy Secretary; 
the Under Secretary; Assistant Secre¬ 
taries; the Administrators of the 
Energy Information Administration 
and the Economic Regulatory Admin¬ 
istration; the Inspector General; the 
General Counsel; the Director, Office 
of Hearings and Appeals; the Director, 
Office of Energy Research; the Direc¬ 
tor of Administration; the Director of 
Procurement and Contracts Manage¬ 
ment; and the Controller. 

§ 1004.3 Public reading facilities. 

(a) The DOE Headquarters will 
maintain, in public reading facilities, 
the materials which are required by 5 
U.S.C. 552(a)(2) to be made available 
for public inspection and copying. The 
principal public reading facility will be 
located at the Freedom of Information 
Office, 1000 Independence Avenue. 
SW, Washington, D.C. A complete list¬ 
ing of other facilities is available from 
Headquarters Freedom of Information 
Officer. 

(b) Each of the designated field of¬ 
fices will maintain in public reading 


facilities certain materials maintained 
in the Headquarters facility and other 
materials associated with the particu¬ 
lar field offices. 

(c) Each of these public reading 
facilities will maintain and make avail¬ 
able for public inspection and copying 
current indices of the materials at 
that facility which are required to be 
indexed by 5 U.S.C. 552(a)(2). 

§ 1004.4 Elements of a request. 

(a) Addressed to the Freedom of In¬ 
formation Officer. A request for a 
record of the DOE which is not made 
available and which is not available in 
a public reading facility as described in 
§ 1004.3 shall be addressed to the ap¬ 
propriate Headquarters or field Free¬ 
dom of Information Officer. Depart¬ 
ment of Energy, at a location listed in 
§ 1004.2(d) of this part and both the 
envelope and the letter shall be clearly 
marked “Freedom of Information Re¬ 
quest.” Except as provided in 
§ 1004.9(c), a request which is so ad¬ 
dressed and marked will be considered 
to be received by the DOE for pur¬ 
poses of 5 U.S.C. 552(a)(6) upon re¬ 
ceipt by the Freedom of Information 
Officer. A request under 5 U.S.C. 552 
which is not so addressed and marked 
also shall be considered to be received 
upon actual receipt by the appropriate 
Freedom of Information Officer. Re¬ 
quests delivered after regular business 
hours of the Freedom of Information 
Office are deemed received on the 
next regular business day. 

(b) Request should be in writing and 
for reasonably described records . A re¬ 
quest for access to records should be 
submitted in writing and should rea¬ 
sonably describe the records requested 
to enable DOE personnel to locate 
them with a reasonable amount of 
effort. Where possible, specific infor¬ 
mation regarding dates, titles, file des¬ 
ignations. and other information 
which may help identify the records 
should be supplied by the requester, 
including the names and titles of any 
DOE officers or employees who have 
been contacted regarding the request 
prior to filing a written request. If the 
request relates to a matter in pending 
litigation, the court and its location 
should be identified to aid in locating! 
the documents. If the records are ^ 
known to be in a particular office of 
the DOE, the request should so state 
and should identify the office con¬ 
cerned. 

(c) Categorical requests.—(1) Must 
meet reasonably described records re¬ 
quirement A request for all records 
falling within a reasonably specific f 
category shall be regarded as conform¬ 
ing to the statutory requirement that 
records be reasonably described if it 
can reasonably be determined which 
particular records are sought in the re¬ 
quest. The request must enable the 
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DOE to identify and locate the records 
sought by a process that is not unrea¬ 
sonably burdensome or disruptive of 
DOE operations. The Freedom of In¬ 
formation Officer may take into con¬ 
sideration problems of search which 
are associated with the files of an indi¬ 
vidual office within the Department 
and determine that a request is not 
one for reasonably described docu¬ 
ments as it pertains to that office. 

(2) Assistance in reformulating non- 
conforming request If it is determined 
that a request does not reasonably de¬ 
scribe the records sought, as specified 
in subparagraph (1) of this paragraph, 
the response shall specify the reasons 
why the request failed to meet the re¬ 
quirements of subparagraph (1) of this 
paragraph and shall extend to the re¬ 
quester an opportunity to confer with 
knowledgable DOE personnel in an at¬ 
tempt to restate the request or reduce 
the request to manageable proportions 
by reformulation and by agreeing on 
an orderly procedure for the produc¬ 
tion of the records. If a response is 
given by DOE stating that additional 
information is needed from the re¬ 
quester to render records reasonably 
described, any reformulated request 
submitted by the requester shall be 
treated as an initial request for pur¬ 
poses of time for DOE response. 

(d) Nonexistent records. (1) 5 U.S.C. 
552 does not require the compilation 
or creation of a record for the purpose 
of satisfying a request for records. If a 
requested record is known to have 
been destroyed or otherwise disposed 
of, or if no such record was ever 
known to exist, the requester shall be 
so notified. 

(2) 5 U.S.C 552 does not require the 
DOE to honor a request for a record 
not yet in existence, even where such 
a document may be expected to come 
into existence at a later time. 

(e) Assurance of willingness to pay 
fees. A request shall include assur¬ 
ances to pay (i) whatever fees will be 
assessed in accordance with § 1004.9 or 
(ii) those fees not exceeding some 
specified dollar amount, or shall oth¬ 
erwise address the issue of fees in ac¬ 
cordance with § 1004.9. No request 
shall be deemed to have been received 
until the DOE has received either a 
reasonable deposit or some other as¬ 
surance of willingness to bear fees an¬ 
ticipated to be associated with the 
processing of the request. 

(f) Requests for records or informa¬ 
tion of other agencies. (l) Some of the 
records in the files of the DOE have 
been obtained from other Federal 
agencies or contain information ob¬ 
tained from other Federal agencies. 

(2) Where an entire document origi¬ 
nated in another Federal agency, the 
Authorizing Official will refer the re¬ 
quest to the originating agency and so 
inform the requester. A requester who 
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does not object to the referral within 5 
days will be deemed to have consent¬ 
ed. When a requester objects to the re¬ 
ferral in a timely manner, the DOE 
will, in consultation with the originat¬ 
ing agency continue to process the re¬ 
quest. 

(3) Requests for DOE records con¬ 
taining information received from an¬ 
other agency, or records prepared 
jointly by DOE and other agencies, 
will be treated as requests for DOE 
records except that coordination will 
be effected by the Authorizing Official 
with the appropriate official of the 
other agency. Such coordination will 
be done on an expedited basis, for the 
purpose of determining whether the 
other agency official wishes to deny 
the request and obtaining the certifi¬ 
cation, signature, and identity of the 
other agency’s responsible official. 
The notice of determination to the re¬ 
quester, in the event part or all of the 
record is recommended for denial by 
the other agency, shall cite the other 
agency denial official as well as the ap¬ 
propriate DOE denying official if a 
denial by DOE is also involved. 

(4) For purposes of this section and 
1004.5 of this part, the FERC shall be 
considered an agency other than DOE. 

§ 1004.5 Processing requests for records. 

(a) Freedom of Information Officers 
shall be responsible for processing 
written requests for records submitted 
pursuant to this part. Upon receiving 
such a request, the Freedom of Infor¬ 
mation Officer shall, except as pro¬ 
vided in paragraph (c) of this section, 
ascertain which Authorizing Official 
or Officials have responsibility for, 
custody of, or concern with the rec¬ 
ords requested. The Freedom of Infor¬ 
mation Officer shall review the re¬ 
quest. consulting with the Authorizing 
Official(s) w'here appropriate, to deter¬ 
mine its compliance with § 1004.4. 
Where a request complies with 
§ 1004.4, the Freedom of Information 
Officer shall forward the request to 
the Authorizing Official for action and 
acknowledge receipt of the request to 
the requester. 

(b) The Authorizing Official shall 
promptly identify and review the rec¬ 
ords encompassed by the request (or, 
where the requested material consists 
of multiple submissions of identical 
items, representative samples of such 
items). The Authorizing Official shall 
prepare a written response either (1) 
granting the request. (2) denying the 
request, (3) granting it in part and 
denying it in part, (4) replying with a 
response stating that the request has 
been referred to another agency under 
§ 1004.4(f) or § 1004.6(e); (5) denying 
the request because responsive records 
cannot be located or do not exist; or 
(6) stating that additional information 
is needed from the requester to meet 
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the reasonable described records re¬ 
quirement of § 1004.4(c)(1). 

(c) Where a request involves records 
which are in the custody of or the con¬ 
cern of more than one Authorizing Of¬ 
ficial, the Freedom of Information Of¬ 
ficer shall identify all Authorizing Of¬ 
ficials and send the requests to all Au¬ 
thorizing Officials and forward the re¬ 
quest for action to the Authorizing Of¬ 
ficial that can reasonably be expected 
to have custody of most of the respon¬ 
sive records. This Authorizing Official 
shall prepare a DOE response to the 
request consistent with paragraph (b) 
of this section, which shall identify 
any other Authorizing Official or Offi¬ 
cials having responsibility for the 
denial of records. 

(d) Time for processing requests . (1) 
Action pursuant to paragraph (b) of 
this section shall be taken within 10 
working days of receipt of a request 
for DOE records (“receipt” is defined 
in § 1004.4(a)), except that if unusual 
circumstances require an extension of 
time before a decision on a request can 
be reached, and the person requesting 
records is promptly informed in writ¬ 
ing by the Authorizing Official, set¬ 
ting forth the reasons for such exten¬ 
sion and the date on which a determi¬ 
nation is expected to be dispatched, 
then the Authorizing Official may 
take an extension not to exceed 10 
working days. 

(2) For purposes of this section and 
§ 1004.8(b), the term "unusual circum¬ 
stances” means: 

(i) The need to search for and collect 
the requested records from field facili¬ 
ties or other establishments that are 
separate from the offices processing 
the request; 

(ii) The need to search for, collect 
and appropriately examine a volumi¬ 
nous amount of separate and distinct 
records which are % demanded in a 
single request; or 

(iii) The need for consultation, 
which shall be conducted with ail 
practicable speed, with another agency 
having a substantial interest in the de¬ 
termination of the request or among 
two or more components of the de¬ 
partment having substantial subject- 
matter interest therein. 

(3) The requester must be promptly 
notified in writing of the extension, 
the reasons for the extension, and the 
date on w T hich a determination is ex¬ 
pected to be dispatched. 

(4) If no determination has been dis¬ 
patched at the end of the 10-day 
period, or the last extension thereof, 
the requester may deem his adminis¬ 
trative remedies to have been exhaust¬ 
ed, giving rise to a right of review in a 
district court of the United States as 
specified in 5 U.S.C. 552(a)(4). When 
no determination can be dispatched 
within the applicable time limit, the 
responsible Authorizing Official shall 
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nevertheless continue to process the 
request; on expiration of the time 
limit he shall inform the requester of 
the reason for the delay, of the date 
on which a determination may be ex¬ 
pected to be dispatched, and of his 
right to seek remedy through the 
courts; and he may ask the requester 
to forego such action until a determi¬ 
nation is made. 

(5) Nothing in this part shall pre¬ 
clude the Authorizing Official and a 
requester from agreeing to an exten¬ 
sion of time for the initial determina¬ 
tion on a request. Any such agreement 
shall be confirmed in writing and shall 
clearly specify the total time agreed 
upon for the initial determination. 

§ 1001.6 Requests for classified records. 

(a) All requests for classified records 
shall be subject to the provisions of 
this part with the special qualifica¬ 
tions noted below. 

(b) All requests for records made in 
accordance with this part, except 
those requests for access to classified 
records which are made specifically 
pursuant to the mandatory review pro¬ 
visions of Executive Order 11652 or 
any successor thereto, shall be auto¬ 
matically considered a Freedom of In¬ 
formation Act request under this part. 

(c) Concurrence of the Director of 
Classification shall be required on all 
responses involving requests for classi¬ 
fied records. The Director of Classifi¬ 
cation shall be informed of the request 
by the Freedom of Information Offi¬ 
cer and the Authorizing Official to 
whom the action is assigned and shall 
advise the office originating the rec¬ 
ords, or having cognizance or responsi¬ 
bility for the records, and consult with 
such office or offices prior to making a 
determination under this section. 

(d) The written notice of a determi¬ 
nation to deny records, or portions of 
records, which contain both classified 
material and other exempt material, 
shall be concurred in by the Director 
of Classification who shall be the 
denying official for the classified por¬ 
tion of such records in accordance 
with §1004.5(0 and § 1004.7(b)(2). If 
other DOE officials or appropriate of¬ 
ficials of other agencies are responsi¬ 
ble for denying any portion of the 
record, their names and titles or posi¬ 
tions shall be listed in the notice of 
denial in accordance with § 1004.5(c) 
and § 1004.7(b)(2) and it shall be clear¬ 
ly indicated what portion or portions 
they were responsible for denying. 

(e) Requests for DOE records con¬ 
taining classified information received 
from another agency, and requests for 
classified documents originating in an¬ 
other Federal agency, shall be coordi¬ 
nated with or referred to the other 
agency consistent with the provisions 
of § 1004.4(f). Coordination or referral 
of information or documents subject 
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to this section shall be effected by the 
Director of Classification (in consulta¬ 
tion with the Authorizing Official) 
with the appropriate official of the 
other agency. 

§ 1004.7 Response by Authorizing Offi¬ 
cials: Form and content. 

(a) Form of grant When a requested 
record has been identified and will be 
made available, and where applicable 
fees are $25 or less or where it has 
been determined that the payment of 
applicable fees should be waived, the 
records shall be made available 
promptly. Where the applicable fees 
are in excess of $25, the records shall 
not be made available until all charges 
are paid in full. 

(b) Form of denial A reply denying 
a request for a record shall be in writ¬ 
ing and shall be sent certified or regis¬ 
tered mail, return receipt requested. It 
shall be signed by the Authorizing Of¬ 
ficial pursuant to § 1004.5(b) or (c) and 
shall include: 

(1) Reason for denial. A statement of 
the reason for denial, containing as 
applicable: 

(1) Exemption category. A reference 
to the specific exemption under the 
Freedom of Information Act authoriz¬ 
ing and withholding of the record, and 
to the extent consistent with the pur¬ 
poses of the exemption, a brief expla¬ 
nation of how the exemption applies 
to the record withheld, and a state¬ 
ment of why a discretionary release is 
not appropriate. 

(ii) Notification that record cannot 
be located or does not exist. If a re¬ 
quest record is known to have been de¬ 
stroyed or otherwise disposed of, or if 
no such record is known to exist, the 
requester shall be so notified. 

(2) Persons responsible for denial. A 
statement setting forth the name and 
the title or position of each Denying 
Official and identifying the portion of 
the denial for which each Denying Of¬ 
ficial is responsible. 

(3) Segregation of nonexempt mate¬ 
rial A statement or notation address¬ 
ing the issue of whether there is any 
segregable nonexempt material in the 
documents or portions thereof identi¬ 
fied as being denied. 

(4) Administrative appeal and judi¬ 
cial review . A statement that the 
denial may be appealed within 30 cal¬ 
endar days to the Office of Hearings 
and Appeals, and that judicial review 
will be thereafter available either in 
the district in which the requester re¬ 
sides or has a principal place of busi¬ 
ness or in which the records are situ¬ 
ated or in the District of Columbia. 

§ 1004.8 Appeals from initial denials. 

(a) Appeal to Office of Hearings and 
Appeals. When the Authorizing Offi¬ 
cial has denied a request for records in 
whole or in part or has responded that 


there are no documents responsive to 
the request, consistent with 
§ 1004.4(d)(1), or w'hen the Freedom of 
Information Officer has denied a re¬ 
quest for waiver of fees consistent 
with § 1004.9. tbe requester may, 
within 30 calendar days of its receipt, 
appeal the determination to the Office 
of Hearings and Appeals. 

(b) Elements of appeals. The appeal 
shall be in w r riting, addressed to the 
Director, Office of Hearings and Ap¬ 
peals, Department of Energy, 2000 M 
Street, NW.. Washington, D.C. 20461 
and both the envelope and letter shall 
be clearly marked “Freedom of Infor¬ 
mation Appeal.” The appeal should 
contain a concise statement of grounds 
upon which it is brought and a de¬ 
scription of the relief sought. It 
should also include a discussion of all 
relevant authorities. Including, but not 
limited to, DOE (and predecessor 
agency) rulings, regulations, interpre¬ 
tations and decisions on appeals and 
any judicial determinations being 
relied upon to support the appeal. A 
copy of the letter containing the de¬ 
termination which is being appealed, 
shall be submitted with the appeal. 

(c) Receipt of appeal An appeal will 
be considered to be received for pur¬ 
poses of 5 U.S.C. 552(a)(6) upon re¬ 
ceipt by the appeal authority. 

(d) Action within 20 working days. 
(1) The appeal authority shall act 
upon the appeal within 20 working 
days of its receipt, and more rapidly if 
practicable, except that if unusual cir¬ 
cumstances (as defined in 
§ 1004.5(d)(2)) require an extension of 
time before a decision on a request can 
be reached, the appeal authority may 
extend the time for final action for an 
additional 10 working days less the 
number of days of any statutory ex¬ 
tension which may have been taken by 
the Authorizing Official during the 
period of initial determination. 

(2) The requester must be promptly 
notified in writing of the extension, 
setting forth the reasons for the ex¬ 
tension, and the date on which a de¬ 
termination is expected to be issued. 

(3) If no determination on the 
appeal has been issued at the end of 
the 20-day period or the last extension 
thereof, the requester may deem to 
have exhausted his administrative 
remedies, giving rise to a right of 
review in a district court of the United 
States as specified in 5 U.S.C. 
552(a)(4). When no determination can 
be issued within the applicable time 
limit, the appeal will nevertheless con¬ 
tinue to be processed; on expiration of 
the time limit the requester shall be 
informed of the reason for the delay, 
of the date on which a determination 
may be expected to be issued, and of 
his right to seek judicial review in the 
United States district court in the dis¬ 
trict in which he resides or has his 
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principal place of business, the district 
in which the records are situated, or 
the District of Columbia. The request¬ 
er may be asked to forego judicial 
review until determination of the 
appeal. 

(4) Nothing in this part shall pre¬ 
clude the appeal authority and a re¬ 
quester from agreeing to an extension 
of time for the decision on an appeal. 
Any such agreement shall be con¬ 
firmed in writing by the appeal au¬ 
thority and shall clearly specify the 
total time agreed upon for the appeal 
decision. 

(e) Form of action on appeal The 
appeal authority’s action on an appeal 
shall be in writing, and shall set forth 
the reasons for the decision. It shall 
also contain a statement that it consti¬ 
tutes final agency action on the re¬ 
quest and that judicial review will be 
available either in the district in 
which the requester resides or has a 
principal place of business or in which 
the records are situated or in the Dis¬ 
trict of Columbia. Documents deter¬ 
mined by the appeal authority to be 
documents subject to release shall be 
made promptly available to the re¬ 
quester upon payment of any applica¬ 
ble fees. 

(f) Classified records. The Secretary 
of Energy or his designee will make 
the final determination concerning ap¬ 
peals involving classified records. 

§ 1004.9. Fees for provision of records. 

(a) When charged. User fees pursu¬ 
ant to 5 U.S.C. 552, as amended, shall 
be charged according to the schedule 
contained in paragraph (b) of this sec¬ 
tion for services rendered in respond¬ 
ing to requests for DOE records under 
this subpart, unless the Freedom of 
Information Officer determines, in 
conformity with the provision of 5 
U.S.C. 552, as amended, that waiver of 
payment of such charges, or a portion 
thereof, is in the public interest. 

(1) Such a determination shall ordi¬ 
narily not be made unless the service 
to be performed will be of benefit pri¬ 
marily to the public as opposed to the 
requester. In making this determina¬ 
tion, the Freedom of Information Offi¬ 
cer, in consultation with the Authoriz¬ 
ing Official, may consider several fac¬ 
tors, including, but not necessarily lim¬ 
ited to. the following: 

(i) The current public interest in 
subject matter to which the docu¬ 
ments pertain. 

(ii) The status of the requester as a 
representative of the news media. 

(iii) The status of the requester as a 
representative of a bona fide public in¬ 
terest group. 

(iv) The status of the requester as an 
indigent person. 

(v) The status of the requester as an 
historian or academician. 


<vi) Whether the requester is en¬ 
gaged in administrative proceedings or 
litigation with the Government. 

(vii) Whether the requester is 
making the request to further purely 
private commercial interests. 

(2) Fees shall not be charged where 
they would amount, in the aggregate, 
for a request or series of related re¬ 
quests, to $25 or less. Where fees in 
excess of $25 are to be charged, fees 
will be assessed for the full amount. 

(3) Ordinarily, fees for search shall 
not be charged if the records request¬ 
ed are not found, or if all of the rec¬ 
ords located are withheld as exempt. 
However, if the time expended in proc¬ 
essing the request is substantial, and if 
the requester has been notified of the 
estimated cost pursuant to paragraph 
(c) of this section and has been specifi¬ 
cally advised that it cannot be deter¬ 
mined in advance whether any records 
will be made available, fees for search 
may be charged. 

(b) Services charged for . and amount 
charged. For the services listed below, 
expended in locating or making availa¬ 
ble records or copies thereof, the fol¬ 
lowing charges shall be assessed: 

(1) Copies. For copies of documents 
(maximum of one (I) copy of any one 
document will be supplied). $0.10 per 
copy of each page. 

(2) Certification, For each certifica¬ 
tion of true copies. $1. 

(3) Clerical searches. Charges will be 
$2.25 for each quarter hour spent by 
clerical personnel in searching for and 
producing a requested record. 

(4) Nonclerical searches. Where a 
search cannot be performed by clerical 
personnel (for example, where the 
task of determining which records fall 
within a request and collecting them 
requires the time of professional or 
managerial personnel), charges for the 
search may be made at a rate in excess 
of the clerical rate; specifically, when 
higher level personnel are required, 
charges will be $4.50 per each one 
quarter hour. 

(5) Examination and related tasks in 
screening records. No charge shall be 
made for time spent in resolving legal 
or policy issues affecting access to rec¬ 
ords of known contents. In addition, 
no charge shall be made for the time 
involved in examining records to de¬ 
termine whether they are exempt 
from mandatory disclosure and should 
be withheld as a matter of policy. 

(6) Computerized records. Fees for 
services in processing requests main¬ 
tained in whole or in part in computer¬ 
ized form shall be in accordance with 
this section so far as practicable. Serv¬ 
ices of personel in the nature of a 
search will be charged for at rates pre¬ 
scribed in paragraph (b)(4) of this sec¬ 
tion unless the level of personnel in¬ 
volved permits rates in accordance 
with paragraph (b)(3) of this section. 


A charge may be made for the com¬ 
puter time involved, based upon the 
actual cost to the Government. A 
charge may also be made for any sub¬ 
stantial amounts of special supplies or 
materials used to contain, present, or 
make available the output of comput¬ 
ers. based upon the actual cost to the 
Government. Nothing in this para¬ 
graph shall be construed to entitle any 
person, as of right, to any services in 
connection with computerized records, 
other than services to which such 
person may be entitled under 5 U.S.C. 
552 and under the provisions, not in¬ 
cluding this paragraph (b). of this Sec¬ 
tion. 

(7) Other nonpaper records. Fees for 
services in processing requests where 
the records are maintained on micro¬ 
fiche. microfilm, recording tape, or in 
any other nonpaper form, shall be as¬ 
sessed at the actual cost to the Gov¬ 
ernment. 

(8) Transcripts. Transcripts by a re¬ 
porting firm under contract with DOE 
may be purchased directly from the 
reporting firm or DOE. if permitted by 
the reporting firm, at the cost of re¬ 
production as provided for in the DOE 
contract with the reporting firm. 

(9) Copyrighted material Material 
which has been copyrighted will not 
be reproduced in violation of the copy¬ 
right laws. 

(c) Notice of anticipated fees in 
excess of $25. Unless the requester spe¬ 
cifically states that he is willing to pay 
whatever fees are assessed by DOE for 
meeting the request, or, alternatively, 
specifies an amount in excess of $25 
which he is willing to pay and which 
in fact covers the anticipated fees for 
meeting the request, a request that is 
expected to involve assessed fees in 
excess of $25 will not be deemed to 
have been received until the requester 
is advised of the anticipated cost, 
agrees to bear it. and makes any ad¬ 
vance deposit required. Such notifica¬ 
tion shall be made by the Freedom of 
Information Officer consistent with 
§ 1004.4(e). 

§ 1004.10 Exemptions. 

(a) 5 U.S.C. 552 exempts from all of 
its publication and disclosure require¬ 
ments nine categories of records which 
are described in paragraph (b) of that 
section. These categories include such 
matters as national defense and for¬ 
eign policy information; investigatory 
records; internal procedures and com¬ 
munications; materials exempted from 
disclosure by other statutes; confiden¬ 
tial, commercial, and financial infor¬ 
mation; and matters involving person¬ 
al privacy. 

(b) Specifically, the exemptions in 5 
U.S.C. 552(b) will be applied consistent 
with §1004.1 of these regulations to 
matters that are— 
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(1) Specifically authorized under cri¬ 
teria established by an executive order 
to be kept secret in the interest of the 
national defense or foreign policy and 
(ii) are in fact properly classified pur¬ 
suant to such executive order. 

(2) Related solely to the internal 
personnel rules and practices of an 
agency; 

(3) Specifically exempted from dis¬ 
closure by statute (other than 5 U.S.C. 
552(b)), provided that such statute (i) 
requires that the matters be withheld 
from the public in such a manner as to 
leave no discretion on the issue, or (ii) 
establishes particular criteria for with¬ 
holding or refers to particular types of 
matters to be withheld, in particular, 
for example Restricted Data and For¬ 
merly Restricted Data under the 
Atomic Energy Act of 1954, as amend¬ 
ed (42 U.S.C. 2011 et seq.), are covered 
by this exemption; 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(5) Inter-agency or intra-agency 
memorandums or letters which would 
not be available by law to a party 
other than an agency in litigation with 
the agency; 

(6) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarrant¬ 
ed invasion of personal privacy; 

(7) Investigatory records compiled 
for law enforcement purposes, but 
only to the extent that the production 
of such records would (i) interfere 
with enforcement proceedings, (ii) de¬ 
prive a person of a right to a fair trial 
or an impartial adjudication, (iii) con¬ 
stitute an unwarranted invasion of 
personal privacy, (iv) disclose the iden¬ 
tity of a confidential source and, in 
the case of a record compiled by a 
criminal law enforcement authority in 
the course of a criminal investigation, 
or by an agency conducting a lawful 
national security intelligence investi¬ 
gation, confidential information fur¬ 
nished only by the confidential source, 
(v) disclose investigative techniques 
and procedures, or (vi) endanger the 
life or physical safety of law enforce¬ 
ment personnel; 

(8) Contained in or related to exami¬ 
nation, operating, or condition reports 
prepared by, on behalf of, or for the 
use of an agency responsible for the 
regulation or supervision of financial 
institutions; or 

(9) Geological and geophysical infor¬ 
mation and data, including maps, con¬ 
cerning wells. 

(c) Any reasonably segregable non¬ 
exempt portion of a record will be pro¬ 
vided to a requester. The DOE will 
delete portions which are exempt 
under the exceptions listed above only 
if it is determined that such deletions 
are required by law or are in the 
public interest. 


RULES AND REGULATIONS 

§ 1004.11. Handling information of a pri¬ 
vate business, foreign government or 
international organization. 

(a) Whenever a document submitted 
to the DOE contains information 
which may be exempt by law from 
public disclosure, it shall be handled 
in accordance with the procedures in 
this section. While the DOE is respon¬ 
sible for making the final determina¬ 
tion with regard to the disclosure or 
nondisclosure of information con¬ 
tained in requested documents, DOE 
will consider the submitter’s views (as 
that term is defined in this section) in 
making its determination. Nothing in 
this section shall preclude the submis¬ 
sion of a submitter’s views at the time 
of the submission of the document to 
which the views related, or at any 
other time. 

(b) When the DOE may determine, 
in the course of responding to a Free¬ 
dom of Information request not to re¬ 
lease information submitted to DOE 
(as described in subsection (a) and con¬ 
tained in a requested document) with¬ 
out seeking any or further submitter’s 
views, no notice will be given the sub¬ 
mitter. 

(c) When the DOE, in the course of 
responding, to a Freedom of Informa¬ 
tion request, cannot make the determi¬ 
nation described in paragraph (b) of 
this section without having for consid¬ 
eration the submitter’s views, the sub¬ 
mitter shall be promptly notified and 
provided an opportunity to submit his 
views on whether information con¬ 
tained in the requested document (1) 
is exempt from the mandatory public 
disclosure requirements of the Free¬ 
dom of Information Act, (2) contains 
information referred to in 18 U.S.C. 
1905, or (3) is otherwise exempt by law 
from public disclosure. The DOE shall 
make its own determinations as to 
whether any information is exempt 
from disclosure. Notice of a determina¬ 
tion by DOE that a claim of exemp¬ 
tion made pursuant to this paragraph 
is being denied shall be given to a 
person making such a claim no less 
than seven (7) calendar days prior to 
intended public disclosure of the infor¬ 
mation in question. For purposes of 
this section, notice is deemed to be 
given when mailed to the submitter at 
the submitter’s last known address. 

(d) When the DOE, in the course of 
responding to a Freedom of Informa¬ 
tion request, cannot make the determi¬ 
nation described in paragraph (b) of 
this section and, without recourse to 
paragraph (c) of this section, previous¬ 
ly has received the submitter’s views, 
DOE shall consider such submitter’s 
views and shall not be required to 
obtain additional submitter’s views 
under the procedure described in para¬ 
graph (c) of this section. The DOE 
shall make its own determination with 
regard to any claim that information 


be exempted from disclosure. Notice of 
DOE’s determination to deny a claim 
of exemption made pursuant to this 
paragraph shall be given to a person 
making such a claim no less than 
seven (7) calendar days prior to its in¬ 
tended public disclosure. 

(e) Notwithstanding any other provi¬ 
sion of this section, DOE Offices may 
require a person submitting docu¬ 
ments containing information that 
may be exempt by law from manda¬ 
tory disclosure to (1) submit copies of 
each document from which informa¬ 
tion claimed to be confidential has 
been deleted or (2) require that the 
submitter’s views be otherwise made 
known at the time of the submission. 
Notice of a determination by DOE 
that a claim of exemption is being 
denied shall be given to a person 
making such a claim no less than 
seven (7) calendar days prior to in¬ 
tended public disclosure of the infor¬ 
mation in question. For purposes of 
this section, notice is deemed to be 
given when mailed to the submitter at 
the submitter’s last known address. 

(f) Criteria for determining the ap¬ 
plicability of 5 U.S.C. 552(b)(4). Sub¬ 
ject to subsequent decisions of the 
Appeal Authority, criteria to be ap¬ 
plied in determining whether informa¬ 
tion is exempt from mandatory disclo¬ 
sure pursuant to Exemption 4 of the 
Freedom of Information Act 
(§ 1004.10(b)(4) of this part) include: 

(1) Whether the information has 
been held in confidence by the person 
to whom it pertains; 

(2) Whether the information is of a 
type customarily held in confidence by 
the person to whom it pertains and 
whether there is a reasonable basis 
therefor; 

(3) Whether the information was 
transmitted to and received by the De¬ 
partment in confidence; 

(4) Whether the information is avail¬ 
able in public sources; 

(5) Whether disclosure of the infor¬ 
mation is likely to impair the Govern¬ 
ment’s ability to obtain similar infor¬ 
mation in the future; and 

(6) Whether disclosure of the infor¬ 
mation is likely to cause substantial 
harm to the competitive position of 
the person from whom the informa¬ 
tion was obtained. 

(g) When the DOE, in the course of 
responding to a Freedom of Informa¬ 
tion request, determines that informa¬ 
tion exempt from the mandatory 
public disclosure requirements of the 
Freedom of Information Act is to be 
released in accordance with 10 CFR 
1004.1, DOE shall notify the submitter 
of the intended discretionary release 
no less than seven (7) days prior to in¬ 
tended public disclosure of the infor¬ 
mation in question. 

(h) As used in this section, the term 
“submitter’s view’’ means, with regard 
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to a document submitted to DOE, an 
item-by-item indication, with accompa¬ 
nying explanation, addressing whether 
the submitter considers the informa¬ 
tion contained in the document to be 
exempt from the mandatory public 
disclosure requirements of the Free¬ 
dom of Information Act. to be infor¬ 
mation referred to in 18 U.S.C. 1905. 
or to be otherwise exempt by law from 
mandatory public disclosure. The ac¬ 
companying explanation should speci¬ 
fy the justification for nondisclosure 
of any information under considera¬ 
tion. If the submitter states that the 
information comes within the exemp¬ 
tion in 5 U.S.C. 552(b)(4) for trade se¬ 
crets and commercial or financial in¬ 
formation, the submitter shall include 
a statement specifying why such infor¬ 
mation is privileged or confidential 
and, where appropriate, shall address 
the criteria in paragraph (f) of this * 
section. In all cases, the submitter 
shall address the question of whether 
or not discretionary disclosure would 
be in the public interest. 

% 

§ 1004.12 Compulation of time. 

Except as otherwise noted, in com¬ 
puting any period of time prescribed 
or allowed by this part, the day of the 
event from which the designated 
period of time begins to nin is not to 
be included; the last day of the period 
so computed is to be included; and Sat¬ 
urdays, Sundays and legal public holi¬ 
days are excepted. 

[FR Doc. 79-655 Filed 1-3-79; 4:49 pm] 
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[6351-01-M] 

Title 17—Commodity and Securities 
Exchanges 

CHAPTER I—COMMODITY FUTURES 
TRADING COMMISSION 

PART 1—GENERAL REGULATIONS 
UNDER THE COMMODITY EX- 
CHANGE ACT 

PART 4—COMMODITY POOL 
OPERATORS AND COMMODITY 
TRADING ADVISORS 

Commodity Pool Operators and Com¬ 
modity Trading Advisors; Final 
Rules 

AGENCY: Commodity Futures Trad* 
ing Commission. 

ACTION: Final rules. 

SUMMARY: These rules apply to per* 
sons who operate pools that trade 
commodity contracts (“commodity 
pool operators") and to persons who 
are in the business of advising others 
concerning such contracts (“commod¬ 
ity trading advisors"). Generally 
stated, the rules require commodity 
pool operators and commodity trading 
advisors to give prospective customers 
a written disclosure statement contain¬ 
ing specified information and to keep 
certain trading and other records; 
they prohibit pool operators from 
commingling the property of the pool 
they operate with their own property 
or the property of any other person; 
and they require pool operators to 
provide their customers with periodic 
account statements and an annual 
report. The account statement re¬ 
quirement will replace the current re¬ 
quirement that commodity brokerage 
firms send monthly statements to 
each pool participant. The rules also 
exempt pool operators and trading ad¬ 
visors from reporting their personal 
commodity trading to their customers, 
and they exempt certain pool opera¬ 
tors and trading advisors from regis¬ 
tering with the Commission. 

EFFECTIVE DATE: April 1. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard F. Fielding, Chief Counsel, 
Frederick L. White, Special Counsel 
(202) 632-5110, or Lawrence Eisner, 
Attorney (202) 632-5124, Office of 
the Chief Counsel, Division of Trad¬ 
ing and Markets. Commodity Fu¬ 
tures Trading Commission, 2033 K 
Street, NW.. Washington, D.C. 
20581. 


SUPPLEMENTARY INFORMATION: 

A. Introduction 

Rules to regulate commodity pool 
operators 1 (“CPOs") and commodity 
trading advisors * (“CTAs") were pro¬ 
posed by the Commission on February 
15. 1977. 42 FR 9266-76 (CPOs) and 
9278-84 (CTAs). Comments were re¬ 
ceived from CPOs, CTAs and futures 
commission merchants (“FCMs"); par¬ 
ticipants in commodity pools and the 
clients and subscribers of CTAs; and 
the general public. The Commission 
obtained additional information about 
CPOs and CTAs by analyzing the CPO 
and CTA registration applications on 
file at the Commission and sending 
questionnaires to all registered CPOs 
and CTAs seeking further informa¬ 
tion. 5 In addition, the Commission’s 
Advisory Committee on Commodity 
Futures Trading Professionals (“Advi¬ 
sory Committee") formulated numer¬ 
ous recommendations regarding the 
regulation of CPOs and CTAs. 4 The 
rules adopted today were written after 
considering the comments, the infor¬ 
mation derived from the applications 
and questionnaire responses, and the 
Advisory Committee’s recommenda¬ 
tions. In adopting the rules, the Com¬ 
mission has considered the public in¬ 
terest to be protected by the antitrust 
laws and has endeavored to take the 
least anticompetitive means of achiev¬ 
ing the objectives, policies and pur¬ 
poses of the Act. See sec. 15 of the Act. 

The rules are contained in a new 
Part 4, which is divided into three sub- 
parts. Subpart A contains definitions 
and exemptions for CPOs and CTAs. 
Subpart B establishes the require¬ 
ments for CPOs and Subpart C con¬ 
tains the CTA requirements. Set forth 
below is a table giving an overview of 
the rules. 5 


‘ A commodity pool operator is any person 
engaged in a business which is of the nature 
of an Investment trust, syndicate, or similar 


form of enterprise, and who. in connection 
therewith, solicits, accepts, or receives from 
others, funds, securities, or property, either 
directly or through capital contributions, 
the sale of stock or other forms of securi¬ 
ties. or otherwise, for the purpose of trading 
in any commodity for future delivery on or 
subject to the rules of any contract market, 
but does not include such persons not 
within the intent of this definition as the 
Commission may specify by rule or regula¬ 
tion or by order. Section 2(a)(1) of the Com¬ 
modity Exchange Act (“Act”). 7 U.S.C. 2. 
The Futures Trading Act of 1978 (Pub. L. 
No. 95-405, 92 Stat. 865 et seq .) amended the 
Act effective October 1, 1978. 

*A commodity trading advisor is any 
person who. for compensation or profit, en¬ 
gages in the business of advising others, 
either directly or through publications or 
writings, as to the value of commodites or as 
to the advisability of trading in any com¬ 
modity for future delivery on or subject to 
the rules of any contract market, or who for 
compensation or profit, and as part of a reg¬ 
ular business, issues or promulgates analy¬ 
ses or reports concerning commodities; but 
does not include (i) any bank or trust com¬ 
pany. (ii) any newspaper reporter, newspa¬ 
per columnist, newspaper editor, lawyer, ac¬ 
countant. or teacher, (iii) any floor broker 
or futures commission merchant, (iv) the 
publisher of any bona fide newspaper, news 
magazine, or business or financial publica¬ 
tion of general and regular circulation in¬ 
cluding their employees, (v) any contract 
market, and (vi) such other persons not 
within the Intent of this definition as the 
Commission may specify by rule, regulation, 
or order: Provided . That the furnishing of 
such services by the foregoing persons is 
solely incidental to the conduct of their 
business or profession. Id. 

’The information contained in the appli¬ 
cations and the responses to the question¬ 
naires was analyzed and made available to 
the public In the form of CPO and CTA 
“Profiles.” 

4 See Report of the Commodity Futures 
Trading Commission Advisory Committe on 
Commodity Futures Trading Professionals, 
August 5, 1976 (CCH Commodity Futures 
Law Reports. Reports No. 29, Part II. 
August 20. 1976). 

’This table should not be relied upon as a 
complete or precise description of the rules. 


Exemptions from registration 

Disclosure 

Reporting generally 

COMMODITY TOOL OPERATORS 

The following CPOs are exempt from 
registration: CPOs who operate pools 
that are clubs or family pools; and 
CPOs who ope rale pools with assets 
of 450.000 or less and IS participants 
or fewer. 

Those CPOs who arc required 
to register with the CFTC 
must furnish a disclosure 
document to prospective pool 
participants. 

CPOs who are required to regis¬ 
ter with the CFTC must fur¬ 
nish a periodic report to pool 
participants. showing the 
pool's net asset value, etc. The 
report must be sent monthly 
In the case of pools with more 
than $500,000 in assets and 
quarterly In the case of other 
pools. 

COMMODITY TRADING ADVISORS 

The following CTAs, among others are 
exempt from registration: CTAs who 
are registered as associated persons 
and render commodity advice solely 
in the course of their employment as 
APs; and CTAs who are registered as 
CPOs and render commodity advice 
only to the pools they operate. 

Those CTAs who are required 
to register with the CFTC 
and who manage or guide 
accounts must furnish a 
disclosure document to 
prospective clients. 

(The Commission Is not adopt¬ 
ing a reporting rule to Cl*As.) 
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Reporting of Commodity Market 
positions of ‘'individual principals'* (Sec. 
4n(3XB» 

Recordkeeping 

Other 

All CPOs are exempted from the 
requirement in sec. 4n(3)<B) of the 

Act that they report the commodity 
market positions of their individual 
principals to their participants. 

All CTAs are exempted from the 
requirements in sec. 4n(3KB) of the 

Act that they report the commodity 
market positions of their individual 
principals to their clients and 
subscribers. 

CPOs who are required to 
register with the CFTC must 
keep certain records, 
including a record of their 
own commodity trades. 

CTAs who are required to 
register with the CFTC must 
keep certain records, 
including a record of their 
own commodity trades. 

CPOs are generally prohibited 
from commingling the proper¬ 
ty of the pool they operate 
with their own property or the 
property of others. 


B. Definitions and Exemptions— 

§§ 4.10-4.13 

1. Disclosure of principals ' futures 
market positions. Section 4.11 exempts 
from section 4n(3)(B) of the Act those 
CPOs and CTAs who are registered 
with the Commission or exempt from 
registration; sec. 4n(3)(B) states that 
unless otherwise authorized by the 
CFTC, all CPOs and CTAs must dis¬ 
close the futures market positions of 
their “individual principals” to their 
participants, clients and subscribers. 6 

Section 4n(3)(B) Is basically intend¬ 
ed to deter CPOs and CTAs from 
“trading ahead” of their customers— 
i.e., to deter CPOs from using their ad¬ 
vance knowledge of the pool’s transac¬ 
tions to trade ahead of the pool and to 
deter CTAs from using their advance 
knowledge of the transactions of their 
clients or subscribers to trade ahead of 
those persons. In authorizing the 
Commission to exempt CPOs and 
CTAs from disclosing their futures 
market positions, however. Congress 
recognized that the burdens and other 
problems associated with this disclo¬ 
sure might outweigh its benefits. The 
Advisory Committee and many com¬ 
mentators felt that the exemption 
should be granted and the Commis¬ 
sion concurs. Among the points raised 
by the commentators were that disclo¬ 
sure would be expensive, that it would 
destroy the confidentiality of their 
personal trades, and that it could be 
detrimental to the market because 
participants, clients and subscribers 
might be able to use their knowledge 
of a principal’s positions for manipula¬ 
tive purposes if the principal were a 
large trader. 7 See n. 20. infra. 


* Proposed §§4.5 (42 FR 9275) and 5.3 (icL 
at 9283) would have required all CPOs and 
certain CTAs to disclose their principals’ fu¬ 
tures market positions to their participants, 
clients and subscribers on a monthly basis. 

T The Advisory Committee also stated that 
customers might not have the sophistica¬ 
tion to Judge when a principal was trading 
ahead of the customers* orders and that a 
disclosure requirement might inundate cus¬ 
tomers with unwanted information. 


Nevertheless, there should be some 
opportunity to scrutinize the personal 
commodity trading of the individual 
principals of CPOs and CTAs and the 
rules therefore require all CPOs and 
CTAs to maintain a record of these 
trades. See §§4.23 (CPOs) and 4.32 
(CTAs). 6 In view of the factors dis¬ 
cussed above, however, the rules do 
not require these records to be made 
available to participants, clients or 
subscribers, although they are subject 
to inspection by the CFTC and the 
U.S. Department of Justice. In addi¬ 
tion, the rules require all CPOs and 
certain CTAs to disclose to prospective 
participants and clients whether they 
or their principals trade commodity in¬ 
terests for their own accounts and. if 
so, whether participants and clients 
will be permitted access to the records 
of those trades. See §§ 4.21(a)(15) 
(CPOs) and 4.31(a)(6) (CTAs). 

2. Exemptions from registration. 
Section 4.13 establishes exemptions 
from registration for certain CPOs 
and CTAs. Paragraph (a) of §4.13 
exempts from registration as a CPO 
those pool operators whose operation 
of commodity pools is limited to (i) 
pools that are essentially clubs or 
family groups (and that meet other 
conditions), or (il) pools that have 
combined net assets of $50,000 or less 
and no more than 15 participants in 


•The term "principal" is not defined in 
the Act. The proposed CPO and CTA rules 
defined the term as any officer, director or 
general partner of a CPO or CTA, or any 
person owning more than 10% of the 
"equity interest’’ of the CPO or CTA See 
proposed §§ 4.1(b) (CPOs) and 5.1(b) (CTAs). 
Except for minor language changes and a 
definition of equity interest and "owner," 
the proposed definition is being adopted. 
See § 4.10(e). Several commentators stated 
that the definition was too broad and would 
make the provisions requiring the disclosure 
of principals* positions overly burdensome. 
See footnote 6. supra. Stnce the Commission 
Is not adopting those provisions, it is unnec¬ 
essary to narrow the definition. 

•Proposed Commission rule 1.54 excluded 
from the CTA definition those trading advi¬ 
sors already registered as APs, provided 
their commodity advice did not materially 


any one pool. Paragraph (b) of §4.13 
exempts from registration as a CTA 
those trading advisors who <i) are reg¬ 
istered with the CFTC as associated 
persons ("APs”) of FCMs and whose 
commodity trading advice is issued 
solely in connection with their em¬ 
ployment as APs, or (ii) are registered 
CPOs and whose commodity trading 
advice is directed solely to the pools 
they operate. 

The CPO exemptions are being 
granted because the costs of compli¬ 
ance with the Part 4 rules outweigh 
the benefits to be gained from regulat¬ 
ing family, club and small pools. The 
CTA exemptions are being granted be¬ 
cause the Commission is currently of 
the view that the affirmative duties 
imposed by the Act and the Commis¬ 
sion’s rules upon these already regis¬ 
tered persons are sufficient to protect 
their clients and subscribers. The com¬ 
mentators were generally in favor of 
the exemptions. 6 

Paragraphs (b) (1) and (2) of §4.13 
substantially duplicate § 1.71 (43 FR 
32291, July 26. 1978), which is being 
deleted. Section 1.71 basically exempt¬ 
ed from registration as a CTA certain 
persons whose commodity advice was 
directed to the cash markets. This ex¬ 
emption is being transferred to para¬ 
graphs (b) (1) and (2) of §4.13 so that 
the Commission’s exemption rules for 
CTAs are contained in a single section. 
While paragraphs (b) (1) and (2) are 
worded somewhat differently from 
§ 1.71, this change Is not intended to 
expand or to narrow the exemption 
but merely to prevent confusion be¬ 
tween these paragraphs and the regis¬ 
tration exemption in sec. 4m of the 
Act for CTAs. See sec. 8, Public Law 
95-405 (the Futures Trading Act of 
1978), 92 Stat. 870. That exemption is 
similar to the exemption that had 
been contained in § 1.71 except that (i) 
the statutory exemption is limited to 
persons whose advice relates to the 
commodities specifically set forth in 


differ from that of their employer—FCM. 40 
FR 29090 (July 10. 1975). Commentators ob¬ 
jected to this proviso, pointing out that APs 
frequently render advice that could be 
deemed different from the FCM*s and that 
this circumstance should have no bearing 
on the appropriateness of an exemption. 
Section 4.13 does not contain the proviso. 

In proposing rule 1.54—and the compan¬ 
ion exclusion for CPOs, proposed rule 1.55— 
the Commission stated it would not take en¬ 
forcement action, for failure to register, 
against any person covered by the proposed 
exclusions. Ibid. Since §4.13 contains those 
elements of proposed rules 1.54 and 1.55 
that the Commission considers appropriate 
for final adoption, this "no-action" position 
will no longer be In effect after April 1. 
1979, the effective date of § 4.13. 
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sec. 2(a)(1) of the Act (basically, the 
agricultural commodites) and (ii) the 
only nonprofit organizations that it 
exempts are ‘‘general farm organiza¬ 
tions’* (whereas § 1.71 exempted cer¬ 
tain “farm or trade” associations). 10 
Accordingly, the new sec. 4m exemp¬ 
tion is, in effect, incorporated into 
§ 4.13(b)(1) and (2). 

Section 4.13 also incorporates the 
exemption procedure of § 1.71. As the 
Commission noted in adopting the sec¬ 
tion, the agency has the authority to 
exempt CTAs from registration as well 
as to exclude 11 them from the CTA 
definition. (The Commission of course 


10 The new exemption in sec. 4m applies 
to: (1) A “dealer, processor, broker, or 
seller*' In “cash market transactions” of any 
commodity specifically enumerated in sec. 
2(a)(1) of the Act, or the product thereof; 
and ( 2 ) any “non-profit, voluntary member¬ 
ship, general farm organization” whose 
commodity trading advice relates to the 
purchase or sale of a sec. 2 (a)(l Enumer¬ 
ated commodity. In order to qualify for the 
new sec. 4m exemption, the CTA’s commod¬ 
ity trading advice must be “solely incidental 
to the conduct of that person’s business,” 
ie., the person’s business as a dealer, proces¬ 
sor, broker or seller in cash market transac¬ 
tions or as a non-profit, voluntary member¬ 
ship, general farm organization (as distin¬ 
guished from transactions subject to CFTC 
regulation under secs. 2(a)(1), 4c or 19 of 
the Act). The sec. 4m exemption—like 
§ 1.71(c) was not intended to allow CTAs 
whose commodity trading advice is directed 
to commodity futures, commodity options 
or leverage transactions to evade registra¬ 
tion by presenting their advice as directed 
only to the underlying cash commodity. 
This caveat applies also to § 4.13(c). 

"As stated in 43 FR 32292: 

Rule 1.71 is being adopted pursuant to, 
inter alia, section 8a<5) of the Act. 7 UJS.C. 
12a(5), which authorizes the Commission to 
adopt such rules as. in its judgment, are rea¬ 
sonably necessary to effectuate any of the 
Act’s provisions or accomplish any of its 
purposes. Rule 1.71 meets this standard be¬ 
cause it does not appear to the Commission 
at this time that a significant public interest 
would be served by requiring the persons 
covered by the rule to comply with the af¬ 
firmative obligations imposed upon CTAs by 
the Act and the Commission’s rules, where¬ 
as the costs of compliance could be substan¬ 
tial. In addition, the exemption will reduce 
the number of CTA applications to process, 
thereby enabling the Commission to devote 
more resources to other applicants. 

In specifying certain exclusions from the 
broad CTA definition and in empowering 
the Commission to specify other persons as 
not within the intent of the definition. Con¬ 
gress recognized that no substantial public 
interest would be served by having all per¬ 
sons within the definition subject to regis¬ 
tration and other regulatory requirements. 
The Commission's discretionary authority 
to exclude persons was Intended to be exer¬ 
cised “to exempt from registration those 
persons who otherwise meet the criteria for 
registration • • • if, in the opinion of the 
Commission, there is no substantial public 
interest to be served by such registration.” 
H.R. Rep. No. 93-975, 93d Cong., 2d Sess. 
(1974), p. 29. 
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has the same authority with respect to 
CPOs; see sec. 2(a)(1) of the Act.) The 
Commission used the exemption pro¬ 
cedure in § 1.71 because it determined 
that the persons covered by the sec¬ 
tion should remain subject to section 
4o, the principal antifraud provision of 
the Act applicable to CPOs and CTAs. 
As the Commission explained (43 FR 
32292): 

Whereas an exclusion from the statutory 
definition would render section 4o inapplica¬ 
ble to the persons covered by the rule, the 
exemption approach will not. Section 4o 
should remain applicable to the persons cov¬ 
ered by the rule, because ( 1 ) their clients 
and subscribers are entitled to the protec¬ 
tions of the antifraud provisions whether or 
not these persons remain obligated to be 
registered and ( 2 ) this section will impose no 
affirmative regulatory burden on these per¬ 
sons. 

The same reasoning applies to the 
CPOs and CTAs who are being 
exempted by today’s action. And, as in 
the case of § 1.71, these CPOs and 
CTAs will also remain subject to sec. 
14 of the Act, the reparations provi¬ 
sion. 

C. Commodity Pool Operators— 

§§ 4.21-4.24. 

1. Disclosure by CPOs to prospective 
participants. Section 4.21 basically re¬ 
quires all CPOs who must register 
with the CFTC to provide prospective 
pool participants with a Disclosure 
Document containing specified infor¬ 
mation about the CPO, the pool, the 
pool’s trading advisor and commodity 
trading. The section is designed to pro¬ 
tect pool participants—particularly 
those who are unsophisticated in fi¬ 
nancial matters—by ensuring that 
they are informed about the material 
facts regarding the pool before they 
commit their funds. As the Commis¬ 
sion stated in proposing the section 
for comment: 

Commodity trading is a complex field, re¬ 
quiring substantial skill and knowledge. A 
knowledge of the background and experi¬ 
ence of the pool operator, its individual 
principals and any trading advisor with 
which the pool maintains an advisory serv¬ 
ice contract appears essential to a meaning¬ 
ful evalution of the services offered by 
those persons. 42 FR 9267. 

Under § 4.21(a)(4), the Document 
must disclose the performance of (a) 
each commodity pool that is being op¬ 
erated by the CPO or any principal 
thereof, or that was operated by any 
of those persons within the year pre¬ 
ceding the date of the Document, 1 * 
and (b) each commodity pool that is 
being advised by any advisor to the 
pool, or principal of the advisor, or 
that was advised by any of those per- 


,J The mere execution of trades for a com¬ 
modity pool by an FCM that did not have 
discretionary authority over the pool's ac¬ 
count would not. of course, be deemed the 
operation of the pool. 


sons within the year preceding the 
date of the Document. The Document 
must show each pool’s performance 
for at least the three-year period pre¬ 
ceding the date of the Document. 13 If 
a pool does not have a three-year per¬ 
formance record ( e.g ., a pool did not 
begin trading until two years before 
the Document’s date), the CPO must 
disclose the pool’s record for the 
entire period of operation and promi¬ 
nently note the lack of a three-year 
history. If a pool has a performance 
history of greater than three years, 
general antifraud principles 14 may re¬ 
quire the CPO—depending upon the 
particular circumstances—to disclose, 
in addition to the three-year period 
performance, the performance history 
for longer periods. 15 

The presentation of a pool’s per¬ 
formance history must include the 
“annual rate of return (compounded 
annually)’’ of one pool participation 
unit for the entire period and a table 
showing the monthly (or quarterly) 
net asset value per unit and the 
monthly (or quarterly) sum of the dis¬ 
tributions and assessments per unit, if 
any. 

The “.annual rate of return (com¬ 
pounded annually)” of a pool partici¬ 
pation unit is the average annual in¬ 
terest rate that, when compounded an¬ 
nually. equates the amount invested 
for one unit at the start of the per¬ 
formance with the sum of the present 
values of all subsequent cash flows 
and of the net asset value of one unit 
at the end of the performance period. 
This interest rate is technically known 
as the “annual internal rate of return 
compounded annually.” It is computed 
on the assumption that all distribu¬ 
tions are reinvested (outside the pool) 
and all assessments are discounted at 
the same rate, ie., at the annual inter¬ 
nal rate of return compounded annu¬ 
ally, and that all distributions and as¬ 
sessments that are paid during a 
monthly time period are made at the 
end of the monthly time period. These 
assumptions are made to simplify the 
calculation of the rate of return. 

The “annual rate of return (com¬ 
pounded annually)” is calculated by 
first computing the monthly internal 
rate of return compounded monthly 
(to the nearest hundredth of one per¬ 
cent) and then converting the month¬ 
ly rate with monthly compounding 


11 The “track record” period that would 
have been required under the proposed rule 
was one year, which commentators regarded 
as too short. The Commission believes a 
three-year record would be more meaning 
ful to prospective participants and that it 
would not be unduly burdensome for CPOs 
to compile a record of that length. 

"See, e. 0 ., sec. 4o of the Act. 

**For example, if the pool performed well 
in 1976, 1977 and 1978 but very poorly in 
1970-1975, it may be necessary for the CPO 
to describe the earlier performance. 
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into an annual rate with annual com¬ 
pounding. 

The following formula should be 

cf cf 

INV = 1st month + 2d month 

~ - T 

(1 ♦ i) (1 ♦ i) 

Where: 

INV = amount of the initial investment 
(total cost including commissions and 
fees to the investor for one pool partici¬ 
pation unit). 

cf = the sum of the distribution(s) (positive 
sign) and assessment(s) (negative sign) 
made per unit during each monthly time 
period. 

NAV = net asset value (less redemption 
costs, if any) of one pool participation 
unit at the end of the performance 
period, and 

n = the number of monthly time periods. 

The following formula should be 
used to convert the monthly internal 
rate of return compounded monthly 
into the “annual rate of return (com¬ 
pounded annually)” (“R”): 

R=( 1 + Mo.IRR) lf — 1 

Where: 

Mo.IRR = monthly internal rate of return 
compounded monthly expressed as a 
decimal. 

Although the formulas may be 
solved by “pencil-and-paper” methods, 
these methods require tedious estima¬ 
tions of the monthly internal rate of 
return (“i”). Moderately-priced calcu¬ 
lators that directly compute the inter¬ 
nal rate of return are available, howev¬ 
er, and may be used to calculate the 
monthly internal rate of return (“i”). 

The “annual rate of return (com¬ 
pounded annually)” format was 
chosen because it will be understanda¬ 
ble and meaningful to prospective par¬ 
ticipants and, as a uniform format, it 
will enable members of the public to 
compare different pools and to com¬ 
pare pools with other financial invest¬ 
ments. 

For example, the “annual rate of 
return (compounded annually)” ap¬ 
proach highlights the significant dif¬ 
ferences in the performance of the 
three following hypothetical pools, 
each of which provides a net return of 
$1,300 over the three-year period. In 
each pool the total cost to the investor 
for one pool participation unit is 
$1,000 at the start of the performance 
period. 


used for calculating the monthly inter¬ 
nal rate of return compounded month¬ 
ly (“D: 

Cf NAV 

♦ • « . ♦ nth month 4-_ 

n n 

(1 4. i) (1 4- i) 

In the case of pool A. no distribu¬ 
tions or assessments are made and at 
the end of the three-year period the 
net asset value (after deducting re¬ 
demption costs, if any) of one pool 
participation unit is $1,300. Applying 
the formulas: 


1500 

1000 r 36 

(1 4- i) 

i = .0073 

12 

R = (1 4 .0073) - 1 * 

R = 9.1* 


The monthly internal rate of return 
compounded monthly is 0.0073. and 
the “annual rate of return (compound¬ 
ed annually)” of one pool A unit is 
9.1%. 

Pool B distributes $150 per unit at 
the end of both the first and second 
years, and the net asset value at the 
end of the three-year period is $1,000. 
Applying the formulas: 


24 -5? 

(i ♦ i) (i ♦ i) <i + 4 ) 

i = .0063 

12 

R = (1 ♦ .0083) - 1 

R = 10.4* 


The monthly internal rate of return 
compounded monthly is 0.0083. and 
the “annual rate of return (compound¬ 
ed annually)” of one pool B unit is 
10.4%. 

Pool C’s units are assessable; each 
unit holder is required to invest an ad¬ 
ditional $150 per unit at the end of 
both the first and second years. At the 
end of the three-year period the net 
asset value of one unit is $1,600. Ap¬ 
plying the formulas: 


(-ISO) ♦ (-150) ♦ 1600 

1000 = 12 fa 36" 

(i ♦ i) (i ♦ i) (i ♦ n 

1 = .0065 

12 

R s (1 ♦ .0065) - 1 

* r e.n 

The monthly internal rate of return 
compounded monthly is 0.0065. and 
the “annual rate of return (compound¬ 
ed annually)” of one Pool C unit is 
8 . 1 %. 

As proposed. §4.21 w r ould have re¬ 
quired the Document to show the per¬ 
formance of individual customer ac¬ 
counts that were controlled by the 
pool’s operator or advisor, or the prin¬ 
cipals of those entities. 16 This require¬ 
ment has been deleted because, among 
other things, this performance may 
not accurately reflect the CPO’s and 
CTA’s abilities. Some of the trades in 
the account may have been initiated 
by the customer against the advice of 
the CPO or CTA. Nevertheless, since 
the performance of controlled ac¬ 
counts could, in some cases, be impor¬ 
tant to prospective participants. §4.21 
requires the CPO to disclose (1) wheth¬ 
er it or any of its principals, or the 
pool’s CTA or any of its principals, 
control individual customer accounts 
or have done so within the year pre¬ 
ceding the Document's date and. (2) if 
so, whether prospective participants 
may obtain the performance records 
of those accounts. 17 

Under § 4.21(a)(17), the Document 
must contain a prescribed risk disclo¬ 
sure statement, the language of which 
is similar to the risk disclosure state¬ 
ment that FCMs are required by § 1.55 
(17 CFR 1.55) to provide to new cus¬ 
tomers but not to the individual par¬ 
ticipants in pools. 

Section 4.21 does not require the dis¬ 
closure of certain items of information 
that would have been required under 
the proposed rule. 1 * These deletions 
reflect the need for brevity in the Dis¬ 
closure Document, the burden on the 
CPO of obtaining the information and 


"See proposed § 4.2(b) (5) and (7). 42 FR 
9273. Section 1.3(j ) of the Commission's reg¬ 
ulations (17 CFR § 1.3<j)) provides that an 
account shall be deemed controlled by a 
person if the person, by power of attorney 
or otherwise, actually directs the trading for 
the account. 

,? The Commission recognizes that the 
CPO would not reveal the customer's identi¬ 
ty in disclosing the performance of the ac¬ 
count. 

"See proposed § 4.2(b)(1). (b)(2)(li)-(Ui). 
(b)(2)(v)-(vUi), (b)(2)(xMxi). (b)(4) and 

(b)<10). 
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the relative importance of the infor¬ 
mation to prospective participants. 
Most of the deletions were recom¬ 
mended by commentators. 

Several commentators stated that 
some CPOs register their pool offer¬ 
ings with the Securities and Exchange 
Commission (“SEC”) and, as part of 
that process, furnish a written "pro¬ 
spectus” to prospective participants 
containing much of the information 
required by §4.21. In those cases 
where a CPO chooses to provide a pro¬ 
spectus to prospective pool partici¬ 
pants. the Commission will permit 
that prospectus to be supplemented to 
comply with the specific requirements 
of § 4.21. 19 Although there may be 
some differences in content between a 
prospectus and the Disclosure Docu¬ 
ment, the Commission does not believe 
that providing the additional informa¬ 
tion required by § 4.21 will unduly 
burden CPOs. 

2. Reporting by CPOs to pool partici¬ 
pants. Section 4.22 requi res C POs who 
must register with the CFTC to pro¬ 
vide pool participants with Account 
Statements and an Annual Report. 
The Account Statement must be dis¬ 
tributed at least monthly in the case 
of pools with net assets of more than 
$500,000 at the beginning of the pool’s 
fiscal year and at least quarterly for 
pools having $500,000 in assets or less. 
The Statement must show, among 
other things, the pool’s net asset value 
at the end of the reporting period and 
the total amount of all brokerage com¬ 
missions and fees—and of all manage¬ 
ment, advisory and other expenses— 
incurred or accrued by the pool during 
the period. 20 The Account Statement 
requirement replaces the current re- 


19 The Commission has not yet taken a po¬ 
sition on what effect the grant to the Com¬ 
mission of "exclusive jurisdiction," set forth 
in section 2(a)(1) of the Act, has on the rela¬ 
tionship of the federal securities laws to the 
formation of commodity pools. 

"As proposed, §4.22 would have required 
reporting of the pool’s period-end commod¬ 
ity interest positions and a summary of the 
pool's commodity interest trades during the 
period (e.g., bought two July wheat, sold one 
September sUver). Commentators objected 
to this requirement on the ground that it 
would be burdensome, that the information 
would be of little interest to many partici¬ 
pants since people often participate in pools 
precisely because they do not care to con¬ 
cern themselves with Individual trades, and 
that reporting of the pool’s positions could 
be harmful because it could enable traders 
with knowledge of the pool’s povsitions to 
"shoot at the pool’s stops’’—le. influence 
the market price so as to trigger stop-loss 
orders placed by the pool. For these rea¬ 
sons. § 4.22 does not require reporting of the 
pool’s positions or trades. While §4.23 does 
require CPOs to keep records of the pool’s 
trades and make that record available to 
participants upon request, the availability 
of this record is less likely to lead to trading 
abuse than is the regular reporting to all 
participants of the pool’s positions and 
trades. 
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quirement in 17 CFR 1.33(c)(2) that 
FCMs that carry accounts for pools 
furnish each pool participant with a 
copy of the monthly statement that 
the PCM must provide to the CPO. 21 
Paragraph (c)(2) of § 1.33 is being de¬ 
leted in connection with the adoption 
of Part 4. In addition, a technical 
amendment is being made in para¬ 
graph (a)(1) of §1.33 to insert 
"money,” before the word "securities” 
in clause (iii) of the paragraph. The 
amendment will conform the para¬ 
graph to the language in the Commis¬ 
sion's segregation rules. E.g., §1.20, 17 
CFR 1.20. 

The Annual Report must contain, 
among other things, a statement of 
the pool’s financial condition as of the 
close of its fiscal year and a statement 
of income for that period. The Report 
must be certified by an independent 
public accountant unless the pool had 
fewer than 16 participants at all times 
during its fiscal year or the average of 
the pool’s net asset values required to 
be reported to participants during the 
first half of the pool’s fiscal year did 
not exceed $50,000. 22 The Report must 
be sent to the participants, and a copy 
provided to the Commission, within 60 
days of the end of the pool’s fiscal 
year. 

Section 4.22 implements sec. 4n(5) of 
the Act, which requires CPOs "regu¬ 
larly [to] furnish statements of ac¬ 
count • • • in such form and manner as 
may be prescribed by the Commission 
• • • [containing] complete informa¬ 
tion as to the current status of all 
trading accounts • • V* * 

The furnishing of the Account 
Statement will ensure that partici¬ 
pants have a reasonably current 


“Section 1.33(c)(2) currently provides in 
pertinent part: 

"With respect to any account carried for 
or in the name of a pool • • •, each futures 
commission merchant shall furnish prompt¬ 
ly to each individual participating in such 
pool ♦ • • a copy of the monthly statement 
provided for by paragraph (a) of this section 

• • • H 

M As proposed, the rule would have 
exempted any pool that had fewer than 16 
participants, or no more than $150,000 in 
net assets, at all times during the fiscal 
year. The net asset figure has been lowered 
to $50,000 because of the Importance of the 
Independent audit and the fact that, at 
$150,000, the rule would have exempted 
about 75% of the pools. In addition, the 
period during which the net asset test is to 
be applied has been changed from the pool’s 
entire fiscal year to the first six months of 
that year so that pools will be able to deter¬ 
mine. well in advance of the close of their 
fiscal year, whether they meet the test, thus 
allowing more time to arrange for a certifi¬ 
cation. The test is to be determined by the 
average of the net asset values required to 
be reported to participants, rather than by 
whether the pool’s net assets exceeded 
$50,000 at any time during the first six 
months, so that brief fluctuations in com¬ 
modity prices do not deprive basically small 
pools of the exemption. 


knowledge of the poll’s trading per¬ 
formance and operating costs, and the 
furnishing of the Annual Report will 
provide participants with the informa¬ 
tion necessary to assess the overall 
trading performance and financial 
condition of the pool. Section 4.22 per¬ 
mits operators of the smaller pools to 
report quarterly rather than monthly 
because the costs of monthly report¬ 
ing could consume an overly large pro¬ 
portion of the net assets of those 
pools. The requirement that the Ac¬ 
count Statement show the total 
amount of all brokerage commissions 
and fees incurred or accrued during 
the reporting period (§ 4.22(a)(4)) is in¬ 
tended to assist participants in deter¬ 
mining whether the pool is trading ex¬ 
cessively and to apprise participants of 
operating costs. 

The requirement that the Annual 
Report be certified (§ 4.22(d)) will pro¬ 
mote greater accuracy in financial 
statements and provide an independ¬ 
ent review of the pool’s activities. The 
Annual Report of a pool whose aver¬ 
age net asset value does not exceed 
$50,000 (calculated as described above) 
need not be certified because the cost 
of certification for such a pool would 
often outweigh the benefits of the cer¬ 
tification. The Annual Report of a 
pool composed of 15 or fewer partici¬ 
pants is not required to be certified be¬ 
cause the protections afforded by cer¬ 
tification do not seem necessary where 
the participants are likely to be closely 
connected with the CPO. 

3. Record-keeping by CPOs. Section 
4.23 requires all CPOs that must regis¬ 
ter with the Commission to make and 
keep certain books and records, e.g., 
records of the commodity interest 
trades of the pool, the CPO and its 
principals; a record of the capital con¬ 
tributions from and distributions to 
participants; a record of the pool's fi¬ 
nancial condition. The section further 
provides that, except for the records 
relating to pool participants and the 
trades of the CPO and its principals, 
required records must be made availa¬ 
ble to the participants. 22 All of the re¬ 
quired records are subject to inspec¬ 
tion by the CFTC and the Justice De¬ 
partment. 

The primary purpose of §4.23 is to 
enable pool participants and the Com¬ 
mission to ascertain whether the CPO 
is dealing properly with pool funds. As 
the Commission stated in proposing 
the section (42 FR 9268): 

It would be difficult for pool participants 
or the Commission to make this determina¬ 
tion unless the pool operator maintains the 


“Under §4.21(aX15), however, CPOs will 
be required to dislcose to prospective par 
ticipants whether they or any of their prin¬ 
cipals trade commodity interests for their 
own account and, if so. whether the records 
of those trades will be made available to 
participants. 
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books and records specified in the regula¬ 
tion • • \ [The rule] is also Intended to 
promote sound business practices and the 
development of internal controls among 
pool operators. Additionally, proper record 
keeping should serve as a basis for the 
timely and accurate reporting of the pool's 
operations to participants required 
under • • • [the reporting requirement]. 

The records of the trades of the CPO 
and its principals must be kept for the 
reasons stated above in discussion of 
§4.11. 

As proposed. §4.23 would have per¬ 
mitted CPOs to maintain records of 
commodity interest trades by keeping 
the confirmation statements received 
from the pool's PCM. 24 This provision 
has been deleted because these state¬ 
ments are not in the form of a perma¬ 
nent record. As adopted, §4.23(a)(ll) 
requires trading records to be kept in 
the form of a ledger or journal of 
original entry or its equivalent. 

The requirement in § 4.23(a)(8) that 
CPOs keep a copy of all written com¬ 
munications distributed to pool par¬ 
ticipants implements sec. 4n(3)(A) of 
the Act. which states in pertinent part 
that: 

"Upon the request of the Commission, a 
registered • • • commodity pool operator 
shall • • # submit samples or copies of all re¬ 
ports, letters, circulars, memorandums, pub¬ 
lications. writings, or other literature or 
advice distributed to • • • participants, or 
prospective • • • participants." 

4. Segregation by CPOs of pool prop¬ 
erty. Section 4.24 is intended to pre¬ 
vent CPOs from converting property 
of the pool or otherwise using that 
property for their personal benefit. 
The section essentially requires CPOs 
to segregate pool property. 24 C/., e.g. t 
sec. 4d(2) of the Act. 

Specifically, § 4.24 states that a CPO 
may not commingle the property of 
any pool it operates with the property 
of the CPO or any other person, 
except that a CPO who operates more 
than one commodity pool may com¬ 
bine the property of those commodity 
pools so long as the pools do not main¬ 
tain any kind of joint commodity ac¬ 
count with an PCM. 26 Thus, under 
§4.24 a CPO may (for example) com¬ 
mingle the property of two commodity 
pools to purchase a Treasury bill that 
would be jointly owned by the pools. 27 
but the CPO may not combine the 
pools' commodity trading accounts. In 


74 See proposed § 4.4<a)( 1X1) and <ii), 42 FR 
9274. 

“The few comments received on the sec¬ 
tion (proposed as §4.3. 42 FR 9274) were 
generally in favor of a segregation require¬ 
ment for CPOs. 

“The commingling by the pool’s FCM of 
the pool’s margin payments with the prop¬ 
erty of the FCM’s other customers would 
not, of course, contravene § 4.24. 

"The CPO would be required by § 4.23(a), 
however, to maintain a record showing the 
precise amount and date of each pool’s con¬ 
tribution. 
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effect, each commodity pool must 
have its own separate commodity 
account(s). 26 

The rule is not intended to prohibit 
a CPO from participating in a pool he 
operates or from contracting with the 
pool to receive, as compensation for 
operating the pool, the interest earned 
by the pool on its funds or invest¬ 
ments. Section 4.21 will, however, ex¬ 
pressly require the CPO to disclose 
any arrangement of this type to pros¬ 
pective participants. 

5. Other regulatory measures. In pro¬ 
posing the CPO rules, the Commission 
requested comment on whether it 
should adopt any of the measures that 
other regulatory authorities have es¬ 
tablished, or sought to establish, in 
the commodity pool field— e.g. t restric¬ 
tions on management fees and the 
uses of pool funds, financial standards 
for CPOs and a requirement that the 
CPO invest in the pool. See 42 FR 
9270-9271. The Commission has con¬ 
sidered these regulatory measures and 
the comments thereon—which were 
generally opposed to the measures— 
and has decided not to adopt any of 
the measures at this time. The Com¬ 
mission reiterates that the exclusive 
jurisdiction provisions of sec. 2(a)(1) of 
the Act, which became effective in 
1975, preempt the states from regulat¬ 
ing the activities of CPOs except inso¬ 
far ^s a pool’s trading of securities is 
subject to state jurisdiction. See 42 FR 
9270 n. 14. The recent amendment to 
the Act regarding the enforcement au¬ 
thority of the states (sec. 6(d)) does 
not alter this result. 

D. Commodity Trading Advisors— 

§§ 4.31-4.32. 

1. Disclosure by CTAs to prospective 
clients. Section 4.31 establishes disclo¬ 
sure requirements for CTAs that seek 
to control clients’ accounts ( e.g. t 
through managed accounts) or influ¬ 
ence clients’ commodity interest trad¬ 
ing by means of a systematic advisory 
program ( e.g ., through guided ac¬ 
counts). 29 The section requires these 
CTAs to provide prospective clients 
with a Disclosure Document contain¬ 
ing certain information about the CTA 
and prescribed language about the 
risks of future trading. 10 


“Two commentators opposed this result, 
stating that the maintenance of joint bro¬ 
kerage accounts enables the CPO to negoti¬ 
ate lower brokerage commissions and to al¬ 
locate trades to the pools in an equitable 
fashion. Since the maintenance of a joint 
brokerage account and could lead to abuses 
unless proper audit controls are established, 
the Commission has decided to ban these 
accounts as a general matter but to enter¬ 
tain specific requests for exemption under 
§4.13. Exemption requests should precisely 
describe the controls the CPO will establish. 

“The section does not apply to CTAs that 
are exempt from registration with the Com¬ 
mission as CTAs. 

"The Document must also state that the 
CFTC has not reviewed it and has not deter¬ 
mined whether it is accurate or complete. 
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The Document must disclose, among 
other things, the CTA’s business back¬ 
ground. the fees it will charge, and 
whether the CTA is affiliated with 
any FCM to which it refers clients. If 
the CTA or any principal thereof 
trades or intends to trade commodity 
interests for its ow r n account, the CTA 
must disclose that fact and also dis¬ 
close whether it will permit its clients 
to inspect its records of those trades. 
(See the discussion of §4.11, supra.) 
And. if the CTA or any principal 
thereof controls a commodity interest 
account or has controlled such an ac¬ 
count within the previous year, it 
must disclose that fact and also dis¬ 
close whether prospective clients may 
obtain from the CTA the performance 
records of the account or accounts. 

The section makes clear that per¬ 
formance or incentive fees must be 
clearly and fully described. For exam¬ 
ple, if the fee is based only upon the 
profits actually realized from closed 
positions and is not affected by losses 
in open positions, this should be made 
clear in the Document. Furthermore, 
if the fee is payable for a period even 
though the account’s value at the end 
of that period is below its value at the 
end of the previous period, this should 
also be explained. 21 

Section 4.31 is intended to assist 
prospective clients—particularly those 
who are unfamiliar with commodity 
trading—in making an informed deci¬ 
sion in selecting a trading advisor. The 
section will also help to make clients 
aware of circumstances, such as CTA- 
FCM affiliations, that could give rise 
to conflicts of interest. 

The Commission is not adopting the 
requirement in the proposed rule 
(§ 5.2(b)(2)) that CTAs disclose the 
performance of commodity interest ac¬ 
counts controlled by the CTA or any 
principal thereof within the previous 
year. Commentators stated that this 
information would be expensive to 
compile and would not be meaningful 
because clients often countermand the 
CTA’s trading decisions. The Commis¬ 
sion agrees with these comments and 
instead is requiring CTAs to disclose 
whether they control accounts and 
whether clients may obtain informa¬ 
tion about the performance of those 
accounts. See § 4.31(a)(3). 

2. Record-keeping by commodity 
trading advisors. Section 4.32 requires 


“For example, suppose that the account 
was opened with $5,000 and the client 
agreed to pay the CTA a monthly incentive 
fee of 10% of the account’s appreciation for 
each month. If the account declined to 
$4,000 at the end of the first month but rose 
to $5,000 at the end of the second month, 
the fee might be payable, depending on the 
terms of the contract, for that second 
month even though there was no overall in¬ 
crease in value. If this situation could result, 
the client should be apprised of the possibil¬ 
ity in the disclosure document and not Just 
in the contract. 
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all CTAs who must register with the 
CFTC to make and keep certain books 
and records, such as records of the 
commodity trades of (i) the CTA, (ii) 
the CTA's principals and (iii) the ac¬ 
counts controlled by the CTA.” The 
rule is intended to implement section 
4n(3XA) of the Act ” and to assist the 
Commission in monitoring compliance 
by CTAs with the Act and regulations. 

The requirement in the proposed 
(§ 5.4(a)(3)) that CTAs make and keep 
a record of each oral commodity inter¬ 
est recommendation is not being 
adopted, nor is the Commission adopt¬ 
ing the proposed provision (§ 5.4(b)) 
that would have required CTAs to 
make available to their clients and 
subscribers the records required by 
the Commission. As explained above, 
the Commission has decided that auto¬ 
matic inspection by clients and sub¬ 
scribers of the CTA’s records of its 
principals’ trades could be detrimental 
to the market, and the other records 
required by § 4.32 may contain person¬ 
al information about individual clients 
and subscribers. See, e.g., § 4.32(g), 
which requires CTAs to keep a record 
of any commodity-related written 
agreement with a client or subscriber. 

E. Employees and Agents of CPOs 
and CTAs 

As a further means of protecting 
pool participants and CTA advisees, 
the Commission may shortly propose 
for comment a rule requiring non- 
clerical employees and agents of CPOs 
and CTAs to register with the CFTC. 
The Commission is particularly con¬ 
cerned about persons who engage in 
the business of selling interests in 
commodity pools for or on behalf of 
the pool’s operator, and persons who 
for or on behalf of a CTA engage in 
the business of soliciting clients for 
the CTA. 


In consideration of the foregoing 
and pursuant to the authority in sec¬ 
tions 2(a)(1), 4b, 4c, 41. 4m, 4n. 4o, 8a 
and 19 of the Commodity Exchange 
Act, 7 U.S.C. 2 et seq., as amended, 92 
Stat. 865 et seq., the Commission 


“These records must be kept in the form 
of a journal or equivalent record of original 
entry. For the reason discussed above in 
connection with § 4.23, the Commission has 
not adopted the provision in the proposed 
rule permitting the maintenance of these 
records in the form of confirmations or sim¬ 
ilar statements. 

“The section provides: 

[Ulpon the request of the Commission, a 
registered commodity trading advisor • • • 
shall furnish the name and address of each 
client [or] subscriber • • • and submit sam¬ 
ples or copies of all reports, letters, circu¬ 
lars. memorandums, publications, writings, 
or other literature or advice distributed to 
clients tor) subscribers • • • or prospective 
clients [or] subscribers. 
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hereby amends Part 1 of Chapter I of 
Title 17 of the Code of Federal Regu¬ 
lations and adds a new Part 4 to that 
chapter, as follows: 

Part 1—General Regulation* Under 
the Commodity Exchange Act 

1. Section 1.33 is revised to read as 
follows: 

§ 1.33 Monthly and Confirmation State¬ 
ments. 

(a) General requirements. Except as 
provided in paragraph (b) of this sec¬ 
tion, each futures commission mer¬ 
chant shall promptly furnish in writ¬ 
ing directly to each customer— 

(1) as of the close of the last busi¬ 
ness day of each calendar month or as 
of any regular monthly date selected: 
(i) A statement which clearly shows 
the open contracts with prices at 
which acquired, and the ledger bal¬ 
ance carried for the customer’s ac¬ 
count; (ii) a statement which clearly 
shows the net unrealized profit or loss 
in all open contracts figured to the 
market; and (iii) a statement which 
clearly shpws any money, securities or 
other property which the customer 
has deposited with the futures com¬ 
mission merchant to margin, guaran¬ 
tee, or secure the account; and 

(2) a confirmation of each commod¬ 
ity futures transaction caused to be 
executed by it for the customer. A 
commodity futures transaction that is 
caused to be executed for a commodity 
pool need be confirmed only to the op¬ 
erator of the commodity pool and not 
to the participants in the pool. 

(b) Exemptions . The requirements of 
paragraphs (a)(l)(i), (a)(l)(ii), and 

(a)(2) of this section shall not apply to 
the following: (1) Any account carried 
for a person who is a member of any 
contract market, (2) any omnibus ac¬ 
count carried for another futures com¬ 
mission merchant, and (3) any account 
containing only bona fide hedge posi¬ 
tions, except that confirmations must 
be furnished to accounts containing 
only bona fide hedge position. 

(c) Controlled accounts. With re¬ 
spect to any account controlled by any 
person other than the customer for 
whom such account is carried, each fu¬ 
tures commission merchant shall 
clearly show on each monthly state¬ 
ment furnished as required by para¬ 
graph (a) of this section, or on an ac¬ 
companying supplemental statement, 
the net profit or loss on all contracts 
closed since the date of the previous 
statement: Provided, however , That 
the provisions of this paragraph shall 
not apply to an account controlled by 
the spouse, parent or child of the cus¬ 
tomer for whom such account is car¬ 
ried. 

(d) Recordkeeping. Each futures 
commission merchant shall retain, in 
accordance with § 1.31, a copy of each 


monthly statement and confirmation 
required by this § 1.33 to be sent to 
customers. 

§ 1.71 [Deleted) 

2. Section 1.71 is deleted. 


PART 4—COMMODITY POOL OPERA- 
TORS AND COMMODITY TRADING 
ADVISORS 

1. A new Part 4 is added to read as 
follows: 

Subpart A—Definitions and Exemptions 

Sec 

4.10 Definitions. ' 

4.11 Exemption from section 4n(3)(B). 

4.12 Exemption from provisions of Part 4. 

4.13 Exemption from registration; contin¬ 
ued applicability of antifraud and repa¬ 
ration sections. 

Subpart B—Commodity Pool Operators 

4.20 [Reserved]. 

4.21 Disclosure to prospective pool partici¬ 
pants. 

4.22 Reporting to pool participants. 

4.23 Record-keeping. 

4.24 Segregation of property. 

Subpart C—Commodity Trading Advisors 

4.30 [Reserved). 

4.31 Disclosure to prospective clients. 

4.32 Record-keeping. 

Authority: Secs. 2(a)(1), 4b. 4c. 41, 4m, 4n, 
4o, 8a and 19 of the Commodity Exchange 
Act, 7 U.S.C. 2 et seq.. as amended, 92 Stat. 
865 et seq. 

Subpart A—Definitions and 
Exemptions 

§4.10 Definitions. 

For purposes of this part: 

(a) ’’Commodity interest” means— 

(1) Any contract for the purchase or 
sale of a commodity for future deliv¬ 
ery; and 

(2) Any contract, agreement or 
transaction subject to Commission reg¬ 
ulation under sections 4c or 19 of the 
Act. 

(b) ’’Net asset value” means total 
assets minus total liabilities, with each 
position in a commodity interest 
marked to the market or accounted 
for at fair market value, in accord with 
generally accepted accounting princi¬ 
ples. 

(c) “Participant” means any person 
that has any direct financial interest 
in a pool (e.g., a limited partner). 

(d) “Pool” means any investment 
trust, syndicate or similar form of en¬ 
terprise that trades commodity inter¬ 
ests. 

(e) “Principal.” when referring to a 
person that is a principal of a particu¬ 
lar entity, means any general partner 
or director or officer (or person per¬ 
forming similar functions) of the 
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entity, or any owner of more than 10 
percent of the equity interest of the 
entity. “Equity interest” means any fi¬ 
nancial interest that permits the 
owner thereof to exercise direct or in¬ 
direct control of the entity in which 
the interest is held. “Owner” includes 
not only the holder of record of the 
equity interest but also any person 
that has control over the equity inter¬ 
est. 

§4.11 Exemption from section 4n(3)(B). 

The provisions of section 4n(3)(B) of 
the Act shall not apply to any com¬ 
modity pool operator or commodity 
trading advisor that is registered 
under the Act as such or that is 
exempt from such registration. 

§4.12 Exemptions from provisions of Part 
4. 

The Commission may exempt any 
person or any class or classes of per¬ 
sons from any provision of this part if 
it finds that the exemption is not con¬ 
trary to the public interest and the 
purposes of the provision from which 
the exemption is sought. The Commis¬ 
sion may grant the exemption subject 
to such terms and conditions as it may 
find appropriate. 

§4.13 Exemption from registration; con¬ 
tinued applicability of antifraud and 
reparations sections. 

(a) A person is not required to regis¬ 
ter with the Commission as a commod¬ 
ity pool operator if— 

(1) (i) It does not receive any com¬ 
pensation or other payment, directly 
or indirectly, for operating the pool, 
except reimbursement for the ordi¬ 
nary administrative expenses of oper¬ 
ating the pool; (ii) it operates only one 
commodity pool at any time; (iii) it is 
not otherwise required to register with^ 
the Commission and has no business' 
affiliation with any person required to 
register with the Commission; and (iv) 
neither the person nor any other 
person involved with the pool does any 
advertising in connection with the 
pool (for purposes of this section, ad¬ 
vertising includes the systematic solici¬ 
tation of prospective participants by 
the telephone or seminar presenta¬ 
tion); or 

(2) (i) The net asset value of the 
pool it operates (or. if it operates more 
than one pool, the combined net asset 
values of the pools it operates) does 
not exceed $50,000 at the beginning of 
the pool’s fiscal year, and (ii) none of 
the pools operated by it has more than 
15 participants (excluding the pool’s 
operator and trading advisor(s)) at any 
time during the pool’s fiscal year. 

(b) A person is not required to regis¬ 
ter with the Commission as a commod¬ 
ity trading advisor if— 


(1) It is a dealer, processor, broker, 
or seller in cash market transactions 
of any commodity (or product thereof) 
and the person’s commodity trading 
advice is solely incidental to the con¬ 
duct of its cash market business; 

(2) It is a non-profit, voluntary mem¬ 
bership, trade association or farm or¬ 
ganization and the person’s commod¬ 
ity trading advice is solely incidental 
to the conduct of its business as such 
association or organization; 

(3) It is registered under the Act as 
an associated person and the person’s 
commodity trading advice is Issued 
solely in connection with its employ¬ 
ment as an associated person; or 

(4) It is registered under the Act as a 
commodity pool operator and the per¬ 
son’s commodity trading advice is di¬ 
rected solely to. and for the sole use 
of, the pool or pools for which it has 
so registered. 

(c) For purposes of this section, 
“cash market transactions” shall not 
include transactions involving con¬ 
tracts of sale of a commodity for 
future delivery or transactions subject 
to Commission regulation under sec¬ 
tions 4c or 19 of the Act. 

(d) The provisions of sections 4o and 
14 of the Act shall apply to any person 
exempted by this section and it shall 
continue to be unlawful for that 
person to violate section 4o of the Act. 

Subpart B—Commodity Pool 
Operators 

§4.20 l Reserved 1. 

§ 1.21 Disclosure to prospective partici¬ 
pants. 

(a) No commodity pool operator reg¬ 
istered or required to be registered 
under the Act. may. directly or indi¬ 
rectly. solicit, accept or receive funds, 
securities or other property from any 
prospective pool participant unless, on 
or before the date it engages in that 
activity, the commodity pool operator 
delivers or causes to be delivered to 
the prospective participant a Disclo¬ 
sure Document containing the follow¬ 
ing information: 

(1) The name and main business ad¬ 
dress of the pool’s operator and the 
name of each principal thereof. 

(2) The business background, for the 
five years preceding the date of the 


Document, of the pool’s operator and 
the pool’s commodity trading 
advisor(s) and of each principal there¬ 
of. 

(3) Any actual or potential conflict 
of interest on the part of the operator, 
commodity trading advisor or futures 
commission merchant of the pool, or 
the principals of those entities, regard¬ 
ing any aspect of the pool. 

<4f) The actual performance for the 
preceding three years of the pool and 
each pool operated or advised within 
the twelve months preceding the date 
of the Document by the pool’s opera¬ 
tor, commodity trading advisor(s). or 
the principals thereof. 

(i)(A) The presentation of actual 
performance must include prominent 
disclosure of a table showing for the 
entire period the monthly or quarterly 
net asset value of one pool participa¬ 
tion unit and the monthly or quarterly 
sum of the distributions and assess¬ 
ments per unit, if any. If a pool is re¬ 
quired by § 4.22(b) to issue Account 
Statements monthly, the table of net 
asset values must be on a monthly 
basis. 

(B) The presentation of actual per¬ 
formance must also include prominent 
disclosure of the annual rate of return 
(compounded annually) rounded to 
the nearest tenth of one percent of 
one pool participation unit for the 
entire period. The annual rate of 
return (compounded annually) should 
be computed on the assumption that, 
all distributions, if any. are reinvested 
(outside the pool) and all assessments, 
if any, are discounted at the same 
rate, ue., at the annual rate of return 
(compounded annually) and that all 
distributions and assessments that are 
paid during a monthly time period are 
made at the end of the monthly time 
period. 

(C) The annual rate of return (com¬ 
pounded annually) is calculated by 
first computing the monthly internal 
rate of return compounded monthly to 
the nearest hundreth of one percent 
and then converting the monthly rate 
with monthly compounding into an 
annual rate with annual compounding. 
The following formula should be used 
for calculating the monthly internal 
rate of return compounded monthly 
<“i“): 


cf 

INV s 1st month 
1 

(1 ♦ i) 


cf 

2d month ♦ 
2 

(I ♦ i) 


cf NAV 

♦ nth month «» _ 

n n 

(1 ♦ i) (1 ♦ i) 


Where: fees to the investor for one pool partici¬ 

pation unit). 

INV = amount of the initial investment cf = the sum of the distribution(s) (positive 
(total cost including commissions and sign) and assessment(s) (negative sign) 
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made per unit during each monthly time 
period, 

NAV=net asset value (less redemption costs, 
if any) of one pool participation unit at 
the end of the performance period, and 
n = the number of monthly time periods. 

The following formula should be used to 
convert the monthly internal rate of return 
compounded monthly into the annual rate 
of return (compounded annually) (’‘Ft''): 

R=(l + MO.IRR) 1 *-1 

Where: 

Mo.IRR-monthly internal rate of return 
compounded monthly expressed as a 
decimal. 

(ii) If a pool whose actual perform¬ 

ance must be disclosed does not have a 
full three-year record, the actual per¬ 
formance for the entire period of its 
operation must be disclosed with a 
prominent statement as follows: “The 
Commodity Futures Trading Commis¬ 
sion requires commodity pool opera¬ 
tors to disclose to prospective partici¬ 
pants the actual performance record 
of each of their pools for at least the 
previous three years. You should note 
that the annual rate of return (com¬ 
pounded annually) of-percent for 

this pool's participation units is for 
the pool’s entire operating history, a 

period of only - months.” If the 

pool for which the commodity pool op¬ 
erator is soliciting participants has not 
commenced commodity interest trad¬ 
ing. this fact must be disclosed with a 
prominent statement as follows: “The 
Commodity Futures Trading Commis¬ 
sion requires commodity pool opera¬ 
tors to disclose to prospective pool par¬ 
ticipants the actual performance 
record of each of their pools for at 
least the previous three years. You 
should note that this pool has not 
begun trading and does not have any 
performance history.” 

(iii) If a pool discloses, in addition, 
its performance for other time periods, 
it must prominently present the table 
of net asset values and the annual rate 
of return (compounded annually) in 
accord with paragraph (a)(4)(i) of this 
section for each of those periods. 

(5) Whether the pool’s operator or 
commodity trading advisor(s). or the 
principals thereof, have controlled 
commodity interest accounts of cus¬ 
tomers other than pools within the 
twelve months preceding the date of 
the Document and, if so, whether the 
performance of those accounts will be 
made available to the participants. If 
made available, the performance of 
commodity interest accounts must in¬ 
clude a presentation in the manner de¬ 
scribed in § 4.21(a)(4). 

(6) The extent of any beneficial in¬ 
terest in the pool of the pool’s opera¬ 
tor or commodity trading advisor(s), or 
the principals thereof. 

(7) A complete description of each 
kind of expense that has been and is 
expected to be incurred by the pool, 
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expressed both as a dollar amount and 
as a percentage of average net asset 
value for the preceding and current 
fiscal years, including fees for manage¬ 
ment, trading advice, legal advice, ac¬ 
counting services and organizational 
services. 

(8) The manner in which the pool 
will fulfill its margin requirements. 

(9) The manner in which pool funds 
not deposited as margin will be used. 

(10) Any restrictions upon the trans¬ 
ferability or redeemability of interests 
in the pool. 

(11) The extent to which a partici¬ 
pant may be held liable for obligations 
of the pool in excess of the funds ini¬ 
tially contributed by the participant to 
the pool. 

(12) The pool’s policies with respect 
to the payment of distributions from 
profits or capital and the federal 
income tax effects of such payments 
for participants. 

(13) Any material administrative, 
civil or criminal action against the 
pool’s operator, commodity trading 
advisor(s), or the principals thereof 
within the five years preceding the 
date of the Document. 

(14) Any commission or other fee 
that is paid or may be paid, directly or 
indirectly, by the pool’s operator, com¬ 
modity trading advisor(s), or the prin¬ 
cipals thereof to any person in connec¬ 
tion with the solicitation of funds, se¬ 
curities or other property for the pool. 

(15) Whether the pool’s operator, 
commodity trading advisor(s), or the 
principals thereof, trade or intend to 
trade commodity interests for their 
own accounts and. if so, whether par¬ 
ticipants will be permitted to inspect 
the records of those trades. 

(16) A statement that the pool’s op¬ 
erator must provide all participants 
with monthly or quarterly (whichever 
applies) statements of account and a 
certified or uncertified (whichever ap¬ 
plies) annual report of financial condi¬ 
tion. 

(17) The following Risk Disclosure 
Statement (to be prominently dis¬ 
played as the first page of the Disclo¬ 
sure Document): 

Risk Disclosure Statement 

You should carefully consider whether 
your financial condition permits you to par¬ 
ticipate in a commodity pool. You may lose 
a substantial portion or even all of the 
money you place in the pool. 

In considering whether to participate in a 
commodity pool, you should be aware that 
trading commodity contracts can quickly 
lead to large losses as well as gains. Such 
trading losses can sharply reduce the net 
asset value of a pool and consequently the 
value of your interest in the pool. 

Under certain market conditions, a pool 
may find it difficult or impossible to liqui¬ 
date a position. This can occur, for example, 
when the market makes a “limit move.” 
Placing contingent orders, such as a “stop¬ 
loss” or “stop-limit” order, will not necessar¬ 


ily limit the pool’s losses to the Intended 
amounts, since market conditions may make 
it impossible to execute such orders. 

This brief statement cannot, of course, 
disclose all the risks and other significant 
aspects of participating in a commodity 
pool. You should therefore carefully study 
this Disclosure Document and commodity 
trading before you decide to participate in a 
commodity pool. 

The Commodity Futures Trading Com¬ 
mission has not reviewed this Disclosure 
Document and has not determined whether 
it is accurate or complete. 

(18) The following cautionary state¬ 
ment (to be prominently displayed on 
the cover page of the Document): 
“The Commodity Futures Trading 
Commission has not reviewed this Dis¬ 
closure Document and has not deter¬ 
mined whether it is accurate or com¬ 
plete.” 

(b) A copy of the Disclosure Docu¬ 
ment and all subsequent amendments 
must be delivered to the Commission 
at its Washington, D.C. office (Att.: 
Office of the Chief Counsel, Division 
of Trading and Markets. C.F.T.C.. 2033 
K Street. NW., Washington, D.C. 
20581) within seven business days 
after the date it is first given to a pros¬ 
pective participant. 

(c) If the commodity pool operator 
knows or has reason to know that the 
Disclosure Document is materially in¬ 
accurate or incomplete in any respect, 
it must amend the Document to cor¬ 
rect that defect and must furnish the 
amendment or a corrected Document 
to all participants and all prospective 
participants within five business days 
of the date upon which the commodity 
pool operator first knows or has 
reason to know of the defect. 

(d) This section does not relieve a 
commodity pool operator from any ob¬ 
ligation under the Act or the regula¬ 
tions thereunder, including the obliga¬ 
tion to disclose all material informa¬ 
tion to existing or prospective pool 
participants even if the information is 
not specifically required by this sec¬ 
tion. 

§ 4.22 Reporting to pool participants. 

(a) Each commodity pool operator 
registered or required to be registered 
under the Act must periodically dis¬ 
tribute to each participant in each 
pool that it operate, within 30 days of 
the end of the reporting period, an Ac¬ 
count Statement showing the follow¬ 
ing information as of the end of the 
period prescribed in § 4.22(b): 

(1) The net asset value of the pool. 

(2) (i) The net asset value per out¬ 
standing participation unit in the pool, 
or 

(ii) The total value of the partici¬ 
pant’s interest or share in the pool. 

(3) The total amount of all manage¬ 
ment and advisory fees and all other 
expenses (exclusive of the brokerage 
commissions and fees described in 
§4.22(a)(4) below) incurred or accrued 
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by the pool during that reporting 
period, expressed both as a dollar 
amount and as a percentage of the 
pool’s average net asset value for the 
period. 

(4) The total amount of all broker¬ 
age commissions and fees for commod¬ 
ity Interest and other investment 
transactions incurred or accrued by 
the pool during that reporting period, 
expressed both as a dollar amount and 
as a percentage of the pool’s average 
net asset value for the period. 

(5) The change in paragraphs (a)(1), 

(2)(i) or (ii), (3) and (4) above since the 
end of the previous reporting period, 
expressed as a dollar amount and as a 
percentage. 

(6) Any change of commodity trad¬ 
ing advisors by the pool and any mate¬ 
rial change in the management of the 
pool’s commodity trading advisor. 

(7) Any other material business deal¬ 
ings between the pool, the pool’s oper¬ 
ator, the pool’s commodity trading 
advisor(s), the pool’s futures commis¬ 
sion merchant(s), s or the principals 
thereof. 

(b) The Account Statement must be 
distributed at least monthly in the 
case of pools with net assets of more 
than $500,000 at the beginning of the 
pool’s fiscal year, and otherwise at 
least quarterly, except that a State¬ 
ment for the last reporting period of 
the pool’s fiscal year need not be dis¬ 
tributed if the annual report required 
by § 4.22(c) is sent to pool participants 
within 45 days after the end of the 
fiscal year. The first period for which 
an Account Statement is due shall be 
the first reporting period that begins 
on or after April 1. 1979. 

(c) Each commodity pool operator 
registered or required to be registered 
under the Act must distribute an 
Annual Report to each participant in 
each commodity pool it operates, and 
to the Commission at its Washington, 
D.C. office (Att.: Office of the Chief 
Counsel, Division of Trading and Mar¬ 
kets, C.F.T.C., 2033 K Street. NW.. 
Washington. D.C. 20581), within 60 
days after the end of the pool's fiscal 
year. The first fiscal year for which an 
Annual report is due shall be the first 
fiscal year that begins on or after Jan¬ 
uary 1, 1979. The Annual Report must 
contain the following: 

(1) The information required by 
§§ 4.21(a)(4) and 4.22(a) and the 
changes in this information from the 
end of the prior fiscal year expressed, 
where applicable, both as dollar 
amounts and as annualized percent¬ 
ages. 

(2) A Statement of Financial Condi¬ 
tion as of the close of the pool’s fiscal 
year. 

(3) Statements of Income (Loss), 
Changes in Financial Position, and 
Changes in Ownership Equity, for the 
period between (i) the later of: (A) 
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The date of the most recent State¬ 
ment of Financial Condition delivered 
to the Commission pursuant to this 
paragraph, (B) January 1, 1979 or (C) 
the date of the formation of the pool, 
and (ii) the close of the pool’s fiscal 
year, together with Statements of 
Income (Loss). Changes in Financial 
Position, and Changes in Ownership 
Equity for the corresponding period of 
the previous fiscal year. 

(4) Appropriate footnote disclosure 
and such further material information 
as may be necessary to make the re¬ 
quired statements not misleading. 

(d) The Annual Report must be cer¬ 
tified by an independent public ac¬ 
countant unless the pool did not have 
more than 15 participants (excluding 
the pool’s operator and trading 
advisor(s) at any time during the 
pool's fiscal year, or the average of the 
pool’s net asset values that were re¬ 
quired to be reported to participants 
under § 4.22(a) and § 4.22(b) did not 
exceed $50,000 during the first half of 
the pool’s fiscal year. The certification 
must be in accordance with § 1.16, 
except that the following require¬ 
ments of that section shall not apply: 

(1) The audit objectives of 
§ 1.16(d)(1) concerning the periodic 
computation of minimum capital and 
property in segregation. 

(2) All other references in § 1.16 to 
the segregation requirements. 

(3) Sections 1.16 (c)(5), (d)(2), (e)(2), 
and (f). 

(e) The financial statements and 
computations required by this section 
must be presented and computed in 
accordance with generally accepted ac¬ 
counting principles consistently ap¬ 
plied. 

(f) The Statement of Income (Loss) 
required by this section must itemize 
brokerage commissions, management 
fees, advisory fees, incentive fees, in¬ 
terest income and expense, realized 
net gain or loss from each commodity 
interest, and unrealized net gain or 
loss on commodity interest positions 
open at the end of the pool’s fiscal 
year. Gains and losses on commodity 
interests may be itemized by commod¬ 
ity ( e.g ., wheat futures) instead of by 
specific delivery or expiration date 
(e.p.. July wheat). 

(g) (1) A commodity pool operator 
may initially choose any fiscal year for 
a pool, but the first fiscal year may 
not end more than one year after the 
later of: (i) The pool’s formation or (ii) 
January 1, 1979. (2) If the commodity 
pool operator chooses a fiscal year 
other than the calendar year, it must 
give written notice of the election to 
all participants and the Commission 
within 90 days after the later of (i) the 
pool’s formation or (ii) April 1, 1979. If 
this notice is not given, the commodity 
pool operator will be deemed to have 
chosen the calendar year as the pool’s 
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fiscal year. A commodity pool operator 
must continue to use the chosen fiscal 
year for a pool unless written notice of 
any proposed change is given to all 
participants and the Commission at 
least 90 days before the change and 
the Commission does not disapprove 
the change within 30 days after receiv¬ 
ing the notice. 

(h) Each Account Statement and 
Annual Report must contain a signed 
oath or affirmation that, to the best of 
the knowledge and belief of the indi¬ 
vidual making the oath or affirmation, 
the information contained in the docu¬ 
ment is accurate and complete. If the 
commodity pool operator is a sole pro¬ 
prietorship, the oath or affirmation 
must be made by the proprietor; if a 
partnership, by a general partner: and 
if a corporation, by the chief executive 
officer or chief financial officer. 

§ 4.23 Recordkeeping. 

(а) Each commodity pool operator 
registered or required to be registered 
under the Act must make and keep for 
each pool it operates the following 
books and records, in an accurate, cur¬ 
rent and orderly manner at its main 
business office and in accordance with 
§1.31: 

(1) An itemized daily record of each 
commodity interest transaction of the 
pool, showing the date, price, quantity, 
commodity interest, delivery or expira¬ 
tion month, the futures commission 
merchant carrying the account, 
whether the interest was purchased or 
sold, and. if the transaction liquidated 
an open position, the gain or loss real¬ 
ized. This record must be in the form 
of a journal of original entry or other 
equivalent record. 

(2) A journal of original entry or 
other equivalent record showing all re¬ 
ceipts and disbursements of money, se¬ 
curities and other property. 

(3) A subsidary ledger or other 
equivalent record for each participant 
in the pool show’ing the participant's 
name and address and all funds, secu¬ 
rities and other property that the 
commodity pool operator or pool re¬ 
ceived from or distributed to the par¬ 
ticipant. 

(4) Adjusting entries and any other 
records of original entry or their 
equivalent forming the basis of entries 
in any ledger. 

(5) A general ledger or other equiva¬ 
lent record containing details of all 
asset, liability, capital, income and ex¬ 
pense accounts. 

(б) A copy of each monthly state¬ 
ment for the pool received from a fu¬ 
tures commission merchant. 

(7) Cancelled checks, bank state¬ 
ments, journals, ledgers, invoices, 
copies of confirmations, copies of pur¬ 
chase and sale statements, and ail 
other records, data and memoranda 
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that support the financial statements 
required by this part. 

(8) The original or a copy of each 
report, letter, circular, memorandum, 
publication, writing, advertisement or 
other literature or advice distributed 
or caused to be distributed by the com¬ 
modity pool operator to any existing 
or prospective participant or received 
by the commodity pool operator from 
any commodity trading advisor of the 
pool. 

(9) A Statement of Financial Condi¬ 
tion as of the close of (i) each regular 
monthly period if the pool had net 
assets of $500,000 or more at the be¬ 
ginning of the pool's fiscal year, or (ii) 
each regular quarterly period for all 
other pools. The Statement must be 
completed within 30 days after the 
end of that period. 

(10) A Statement of Income (Loss) 
for the period between (i) the later of: 
(A) The date of the most recent State¬ 
ment of Financial Condition furnished 
to the Commission pursuant to 
§4.22(0, (B) April 1, 1979 or (C) the 
formation of the pool, and (ii) the date 
of the Statement of Financial Condi¬ 
tion required by § 4.23(a)(9). The 
Statement must be completed within 
30 days after the end of that period. 

(11) An itemized daily record of each 
commodity interest transaction of the 
commodity pool operator and each 
principal thereof, showing the date, 
price, quantity, commodity interest, 
delivery or expiration month, person 
for whom the transaction was effect¬ 
ed, the futures commission merchant 
carrying the account, and whether the 
interest was purchased or sold. This 
record must be in the form of a jour¬ 
nal of original entry or other equiva¬ 
lent record. 

(12) Each monthly statement fur¬ 
nished by a futures commission mer¬ 
chant to (i) the commodity pool opera¬ 
tor relating to a personal account of 
the commodity pool operator and (ii) 
each principal thereof. 

(b) All books and records required by 
this section except those required by 
paragraphs (a)(3), (a)(ll) and (a)(12) 
of this section must be made available 
to participants for inspection and 
copying during normal business hours 
at the main business office of the com¬ 
modity pbol operator. Upon request, 
copies must be sent by mail to any par¬ 
ticipant within five business days if 
reasonable reproduction and distribu¬ 
tion costs are paid by the pool partici¬ 
pant. 

§ 4.24 Segregation of property. 

(a) Except as provided in § 4.24(b), 
no commodity pool operator may com¬ 
mingle the property of any pool it op¬ 
erates with the property of any other 
person. 

(b) A commodity pool operator may 
commingle the property of a pool it 
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operates with the property of any 
other pool(s) it operates, except that 
no commodity pool operator may com¬ 
mingle the property of separate pools 
in commodity interest accounts that 
are jointly or similarly held. 

Subpart C—Commodity Trading 
Advisors 

§ 4.30 (Reserved) 

§ 4.31 Disclosure to prospective clients. 

(а) No commodity trading advisor 
registered or required to be registered 
under the Act may solicit or enter into 
an agreement with a prospective client 
to control (as defined in § 4.31(e)) the 
client’s commodity interest account 
unless the commodity trading advisor, 
at or before the time it engages in the 
solicitation or enters into the agree¬ 
ment (whichever is earlier), delivers or 
causes to be delivered to the prospec¬ 
tive client a Disclosure Document con¬ 
taining the following information: 

(1) The name and main business ad¬ 
dress of the commodity trading advi¬ 
sor and the name of each principal 
thereof. 

(2) The business background, within 
the five years preceding the date of 
the Document, of the commodity trad¬ 
ing advisor and each principal thereof. 

(3) If the commodity trading advisor 
or principal thereof within the twelve 
months preceding the date of the Doc¬ 
ument has controlled any commodity 
interest account (including that of a 
commodity pool), a statement to that 
effect and whether the performance 
of the account(s) will be made availa¬ 
ble to prospective clients. If made 
available, the performance of com¬ 
modity interest accounts must be pre¬ 
sented in the manner described in 
§ 4.21(aX4). 

(4) A complete description of all fees 
that the commodity trading advisor 
will charge the client, including how 
any performance or incentive fee will 
be calculated. 

(5) The nature of any affiliation or 
business arrangement, direct or indi¬ 
rect, between the commodity trading 
advisor and any futures commission 
merchant, or their principals, includ¬ 
ing any arrangement whereby the 
commodity trading advisor or princi¬ 
pal thereof may benefit, directly or in¬ 
directly, from the maintenance of a 
client's commodity interest account 
with any futures commission mer¬ 
chant. 

(б) Whether the commodity trading 
advisor or any principal thereof trades 
or intends to trade commodity inter¬ 
ests for its own account, and. if so, 
whether clients will be permitted to 
inspect the records of those trades. 

(7) The following Risk Disclosure 
Statement (to be prominently dis¬ 
played as the first page of the Disclo¬ 
sure Document): * 


Risk Disclosure Statement 

The risk of loss in trading commodity con¬ 
tracts can be substantial. You should there¬ 
fore carefully consider whether such trad¬ 
ing Is suitable for you in light of your finan¬ 
cial condition. In considering whether to 
trade or to authorize someone else to trade 
for you, you should be aware of the follow¬ 
ing: 

(1) You may sustain a total loss of the ini¬ 
tial margin funds and any additional funds 
that you deposit with your broker to estab¬ 
lish or maintain a position in the commod¬ 
ity futures market. If the market moves 
against your position, you may be called 
upon by your broker to deposit a substantial 
amount of additional margin funds, on 
short notice, in order to maintain your posi¬ 
tion. If you do not provide the required 
funds within the prescribed time, your posi¬ 
tion may be liquidated at a loss, and you will 
be liable for any resulting deficit in your ac¬ 
count. 

(2) Under certain market conditions, you 
may find it difficult or impossible to liqui¬ 
date a position. This can occur, for example, 
when the market makes a "limit move." 

(3) The placement of contingent orders by 
you or your trading advisor, such as a "stop¬ 
loss" or "stop-limit" order, will not necessar¬ 
ily limit your losses to the intended 
amounts, since market conditions may make 
it impossible to execute such orders. 

(4) A "spread" position may not be less 
risky than a simple "long” or "short" posi¬ 
tion. 

(5) The high degree of leverage that is 
often obtainable in futures trading because 
of the small margin requirements can work 
against you as well as for you. The use of 
leverage can lead to large losses as well as 
gains. 

This brief statement cannot, of course, 
disclose all the risks and other significant 
aspects of the commodity futures markets. 
You should therefore carefully study this 
Disclosure Document and futures trading 
before you trade. 

The Commodity Futures Trading Com¬ 
mission has not reviewed this Disclosure 
Document and has not determined whether 
it is accurate or complete. 

(8) The following cautionary state¬ 
ment (to be prominently displayed on 
the cover page of the Disclosure Docu¬ 
ment): "The Commodity Futures 
Trading Commission has not reviewed 
this Disclosure Document and has not 
determined whether it is accurate or 
complete." 

(b) A copy of the Disclosure Docu¬ 
ment and all subsequent amendments 
required by this section must be deliv¬ 
ered to the Commission at its Wash¬ 
ington, D.C. office (Att.: Office of the 
Chief Counsel, Division of Trading 
and Markets. C.F.T.C., 2033 K Street. 
NW., Washington, D.C. 20581) within 
seven business days of the date it is 
first given to a prospective client. 

(c) If the commodity trading advisor 
knows or has reason to know that the 
Disclosure Document is materially in¬ 
accurate or incomplete, it must amend 
the Document to correct that defect 
and furnish the amended or a correct¬ 
ed Document to each client within five 
business days of the date upon which 
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the commodity trading advisor first 
knows or has reason to know of the 
defect. 

(d) This section does not relieve a 
commodity trading advisor of any obli¬ 
gation under the Act or the regula¬ 
tions thereunder. 

<e) As used in this section, the term 
control refers to agreements whereby 
the commodity trading advisor (1) is 
authorized to cause transactions to be 
effected for a client without the cli¬ 
ent’s specific authorization or (2) 
guides the client’s commodity interest 
trading by means of a systematic advi¬ 
sory program that recommends specif¬ 
ic transactions. 

§ 4.32 Recordkeeping. 

Each commodity trading advisor reg¬ 
istered or required to be registered 
under the Act must make and keep 
the following books and records in an 
accurate, current and orderly manner 
at its main business and in accordance 
with § 1.31: 
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(a) The name and address of each 
client and subscriber. 

(b) A copy of each report, letter, cir¬ 
cular. memorandum, publication, writ¬ 
ing. advertisement or other literature 
or advisory document distributed or 
caused to be distributed by the com¬ 
modity trading advisor to any existing 
or prospective client or subscriber, 
showing the date of distribution if not 
otherwise shown on the document. 

(c) An itemized daily record of each 
commodity interest transaction of the 
commodity trading advisor and each 
principal thereof, showing the date, 
price, quantity, commodity interest, 
delivery or expiration month, person 
for whom the transaction was effect¬ 
ed, the futures commission merchant 
carrying the account, and whether the 
commodity interest was purchased or 
sold. This record must be in the form 
of a journal of original entry or other 
equivalent record. 

(d) Each monthly statement fur¬ 
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nished to the commodity trading advi¬ 
sor and each principal thereof by a fu¬ 
tures commission merchant. 

(e) A list or other record of all com¬ 
modity interest accounts of clients 
controlled by the commodity trading 
advisor and of all transactions effected 
therefor. 

(f) All powers of attorney and other 
documents, or copies thereof, granting 
control over a commodity interest ac¬ 
count to the commodity trading advi¬ 
sor. 

(g) All WTitten agreements, or copies 
thereof, entered into by the commod¬ 
ity trading advisor with any client or 
subscriber and relating to commodity 
interests. 

Issued in Washington. D.C. on Janu¬ 
ary 2. 1979 by the Commission. 

Gary L. Seevers. 

Acting Chairman , Commodity 
Futures Trading Commission. 

[FR Doc. 79-638 Filed 1-5-79; 8:45 ami 
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[3195-01-M] 


Title 3—The President 


Memorandum of January 4, 1979 


International Trade Agreements 


Memorandum for the Special Representative for Trade Negotiations 


The White Mouse, 
Washington, January */, 1979. 


I have today sent the attached notices to the Speaker of the U.S. House of 
Representatives and the President of the Senate. These notices shall be pub¬ 
lished in the Federal Register. 



The White House, 
Washington, January 1979 . 


Dear Mr. President: 

We have an important opportunity this year to build a new and better 
approach to international trade. The first important step depends on accept¬ 
ance and implementation by the Congress of the agreements reached in the 
1 okyo Round of multilateral trade negotiations. We are now within sight of a 
successful conclusion to these negotiations. I am confident that the results will 
embody the U.S. objectives outlined by the Congress in the Trade Act of 1974 
and developed in close consultation with members of the Congress, their 
stalls, and our private-sector advisors. Neither Bob Strauss, my Special Trade 
Representative, nor 1 will accept anything less on behalf of the United Slates. 

The progress of the negotiations is such that I can notify the Congress at 
this time ol our intention to enter into several international agreements deal¬ 
ing mainly with nontariil trade matters. These agreements, to which Congress 
gave a high priority in its mandate for the negotiations, are intended primarily 
to ensure that the international trading system is both fair and open. The 
agreements are listed and identified below and are described more fully in an 
attachment to this letter. 

• An agreement on subsidies and countervailing duties will limit trade-distort¬ 
ing subsidy practices and will enunciate more clearly the right of the United 
States and others to counteract such practices. The agreement may provide for 
a number of conforming changes in the international Anti-dumping Code. 

• An agreement on safeguards in response to a specific Congressional 
directive, will ensure that countries observe international trading rules when 
temporarily limiting imports that are injuring domestic industries. 
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• An agreement on technical barriers to trade or standards will require 
countries to use fair and open procedures in the adoption of product stand¬ 
ards and related practices that affect international trade. 

• An agreement on government procurement will increase opportunities for 
American and other exporters to bid for sales to foreign governments. 

• An agreement on licensing will reduce the extent to which unnecessary 
or unduly complicated import licensing requirements impede trade. 

• An agreement on customs valuation will encourage more uniform meth¬ 
ods of appraising imports for the purpose of applying import duties. 

• An agreement on commercial counterfeiting will promote cooperation and 
uniform approaches for this growing trade problem. 

• An agreement on aircraft will provide a basis for fairer trade in this 
important U.S. export sector. 

• Agreements to improve the international trading framework will tighten the 
handling of international trade disputes, respond to needs of developing 
countries in a fair and balanced manner, modernize the international rules 
applicable to trade measures taken in response to balance-of-payments emer¬ 
gencies, and provide a basis for examining the existing international rules on 
export and import restraints, while currently strengthening those rules 
through improvements in the dispute-settlement procedures. 

Several other agreements on tariff and non-tariff matters have been nego¬ 
tiated in response to specific requests that were made by the United States or 
other countries. These agreements are described in the attachments. 

In addition, members of the Administration will be consulting with the 
Congress about the implementation of several agreements on agricultural trade 
that we intend to enter into at about the time the Tokyo Round is concluded. 
These agreements will provide for a fairer international sharing of the burdens 
in international wheat trade, and will encourage consultations and cooperation 
on international trade in coarse grains, meat, and certain dairy products. The 
agricultural agreements are also expected to improve the application of ac¬ 
cepted international trading rules to agricultural trade. 

In accordance with procedures specified in the Trade Act, the United 
States will not enter into the agreements outlined above for the next 90 
calendar days. After the agreements have been signed, they will be submitted 
for Congressional approval, together with whatever legislation and administra¬ 
tive actions may be needed to implement the agreements in the United Slates. 
The agreements will not take effect with respect to the United States, and will 
have no domestic legal force, until the Congress has specifically approved 
them and enacted any appropriate implementing legislation. 

During Congressional consideration of these agreements, we will also 
supply information on the related negotiations to reduce, harmonize, or elimi¬ 
nate tariff barriers, and on the recent establishment of an International Steel 
Agreement in the Organization for Economic Cooperation and Development. 

The success of the Tokyo Round and its implementation will be the 
product of a good working relationship among the Congress, the Administra¬ 
tion, and the American public. Through these agreements and their domestic 
implementation, we can construct trade policies and institutions that advance 
our national interest and enhance the prosperity of our people. I look forward 
to our working together to complete this effort. 
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Sincerely. 



Him is (he lexi of identical letters, both dated January 4. addressed to the Honorable 

Ihomas P. <) Neill. Speaker of die House ol Representatives, and to the Honorable Walter K 
Mondalc. President of the Semite.J 

St’BSIDlKS AND CotJNTKRYAJIJXC. Dt’TlKS 

I. Executive Summary 

The United States has sought greater discipline over the use of foreign subsidies that confer 
unfair competitive advantages upon the products of the subsidizing country. An MTN agreement 
on subsidies and countervailing duties affords an opportunity to achieve basic US. objectives in a 
was that will permit the United States to limit foreign subsidy practices without sacrificing the 
abilit\ to make effective use of the countervailing duty law Hie domestic implementation of such 
an agreement may also create an opportunity to streamline l S. domestic procedures for counter¬ 
vailing duty investigations by. for example, providing for expedited “provisional*' relief s|>eeding 
up normal countervailing duty investigations, or improving the operation of section 301 of the 
Irade Act of 197*1 (|>ertaiiiing to “unfair foreign trade prat tires") as it relates to foreign subsi¬ 
dies. 

A draft Arrangement on Subsidies and Countervailing Duties has been developed in Geneva 
bv major M I N participants which provides the substantive basis for a final operational document 

II. Status of Xrgotialwtis 

With regard to discipline over foreign subsidies, the United States objectives have been (I) a 
tighter prohibition on the use of export subsidies cm industrial products (through, mfrt aim an 
updated illustrative list of prohibited export subsidies, a definition of what constitutes an “export 
subsidy**, and elimination of the current requirement that an illegal export subsidy must result in 
“dual pricing" i e.. sales price abroad lower than the sales price in the home market); (2) a 
“clarification” of the rule on export subsidies for agricultural products that would, mtrr aha, 
prohibit use of such subsidies in a manner which displaces the trade of other countries in third 
country markets or which results in material price undercutting in such markets; and (3) guide¬ 
lines with regard to the* use ol domestic subsidies. These have been substantially met in the 
attached draft 

In order to enforce obligations with regard to the use ol subsidies, the draft Arrangement 
provides for improved notification, consultation and dispute settlement procedures and. where 
breach ol obligation concerning the use of subsidies is found to exist, countermeasures arc* 
contemplated. In this connection, the dispute settlement process has been designed to produce 
results within 150 da\s. 

In addition to the availability of such countermeasures, countries could also take traditional 
countervailing duty action to offset subsidies upon a showing of injury to a domestic industry The 
code would set out criteria for injure determinations. Where a subsidy is granted in violation of 
agreed rules, a showing of threat of injury would likely flow from the nature of the subsidy. The 
dralt Arrangement would also provide fo» more effective notification and consultation require- 
mints prior to taking action. 

III. AW Codr Provisions 

I Mat piohihition ol export .subsidies on non-primary ptoducts as well as pntnaiv nuuei.il 
products. 

**• definition ol expott subsidy which abolishes the existing dual pining requirement and 
provides an updated illustrative list. 

3. With respect to domestic subsidies, recognition lliat while they are often used to promote 
important objectives of national policy. thrv can also have harmful trade effects; relief (inc luding 
lountetitieasuies) available where such subsidies (a) injure domestic producers; (b) millilv or 
impair benefits ol GAIT concessions (including tariff bindings); or (c) cause serious prejudice to 
the interests of other signatories. 

-I. Recognition that where domestic subsidies are granted on non-commercial terms, trade 
distortions ate especially likely to arise; commitment by signatories to “take into account** condi¬ 
tion* of world trade and production (e.g.. prices, capacity, etc.) in fashioning then subsidy 
practices. 

5. Improved discipline on use ol export subsidies for agriculture. Prohibition on such subsi¬ 
dies when used in a manner w hich (a) displac es the exports of others or (b) involves material price 
undercutting in a particular market. 

(i Provision for special and differential treatment under which LDCs could not use cxpoit 
subsidies where such subsidies advemclv affect the trade or production interests ol other coun- 
tnes. provision for negotiated phase-outs ol export subsidies bv LDCs. 
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7. Tight dispute settlement process (panel findings regarding rights and obligations within 
120 days of complaint) to enforce discipline of code. This should provide growing body of case 
law. 

8. Grealcr transparency in subsidy practices (including provision for notification to the GATT 
of practices of other countries). 

9. For countervailing duty actions, an injury and causation test designed to afford relief where 
subsidized imports (whether an export or domestic subsidy is involved) impact on U.S. producers 
cither through volume or through effect on prices. 

10. Greater transparency in the administration of countervailing duty laws/regulations. 

IV'. Antidumping Code 

Oilier countries have suggested that the injury/causality/regional market criteria and the 
transparency provisions (i.e., public notice requirements etc.) negotiated in the subsidy/CVD 
context be introduced into the Antidumping Code. While no agreement on this point has yet been 
reached internationally, nor any final U.S. commitment given, the U.S. has indicated that the 
proposal might prove desirable. There is no conceptual problem in modifying the Antidumping 
Code to conform with the provisions of the subsidv/countervailing duty code, since both inieq>ret 
and apply GATT Article VI. The provisions of the subsidy/CVD draft which would be transposed 
into the Antidumping Code are noted in the draft. 


Safeguards 


I. Executive Summary 

All countries occasionally find it necessary to restrict imports of particular products in order 
to afford domestic producers temporary relief from injurious import competition. GATr Article 
XIX provides an international procedure for handling such cases. 

Articles XIX has not worked well, however, and only a very few countries other than the 
United States have made any appreciable use of its provisions. Other countries have avoided 
injurious import competition through measures applied under other GATT provisions or have 
taken action outside GATT entirely. Tlie United States Congress therefore instructed the Presi¬ 
dent (section 121(a) (2) of the Trade Act of 1974) to seek a revision of Article XIX to form a truly 
international safeguard procedure which takes into account all forms of imj>ort restraints countries 
use in response to injurious competition or threat of such competition. 

The draft code on safeguards is intended to accomplish this purpose. It provides for as broad 
a coverage of measures as possible—including export restraints which are commonly used for 
safeguard purposes. It contains improved criteria to be met in taking safeguard action and a set of 
conditions to which individual safeguard measures must conform. If countries adhere to these 
criteria and conditions, the need for retaliation against safeguard actions should bo reduced. 

TTie code also contains provisions to encourage more openness and due process in other 
countries’ domestic safeguard procedures. Improved international discipline in the use of safe¬ 
guard measures would be provided by procedural reform and the establishment of a committee ol 
signatories which would be given surveillance and dispute settlement functions. 

Whereas present GAIT provisions permit safeguard actions only on a non-discriminatory 
basis, the new code would permit some scope for selective action against imports from particular 
countries when these are the cause of serious injury. Selective action would, however, lie subject 
to certain conditions. 

Implementation of the Safeguards Code will provide an opportunity to review the operation 
of the U.S. escape-clause law, and possibly to authorize expedited escape-clause investigations in 
certain circumstances and to make other legislative improvements. Neither the safeguards negotia¬ 
tions nor the domestic implementation is cx|>ectcd to affect section 22 of the Agriculture Act, or 
the U.S. meat import program. 

II. Status oj Spoliations 

The safeguard code would supplement and improve u|x>n the provisions and procedures of 
GATT* Article XIX. Article SilX permits a country to temporarily restrict imports of a product if. 
as a result of unforeseen developments and the effects of GATT obligations including tariff 
concessions, the product is being imported in such increased quantities and under such conditions 
as to cause or threaten serious injury to domestic producers of a like or directly competitive 
product. 

A country taking action under Article XIX is required to consult with countries affected by 
the action (in advance unless emergency action is necessary) in order to reach agreement. The 
country taking action frequently obtains agreement by giving compensation to affected countries. 
For example, if the import duly on one product is increased, the duty on another product might 
be lowered to provide equivalent benefits. If agreement is not reached, the affected countries may 
retaliate by suspending tariff concessions or other GATT obligations to the trade of the country 
taking safeguard action. 

A safeguard action under Article XIX can, upon request, be examined by the full GA 1 I 
membership to see whether it conforms to the criteria of Article XIX. However, this is very rarely 
done. 

Tlie safeguard code would expand and improve these provisions and procedures, llie follow¬ 
ing is a brief description of the provisions of the draft code. 

General Ibmnsion. This provision establishes the obligation not to take safeguard action except 
through invocation of GATT Article XIX and in accordance with Code provisions. Import restric¬ 
tions can be applied for other purposes under other GATT provisions (for example, for balance 
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of payment* reasons) or under multilateral agreement* and arrangements negotiated under GATI 
auspices (for example, the Multi fiber Agreement governing trade in textiles). The code would not 
apply to these measures. 

Chapter / —Determination of Serious Injury. This Chapter sets forth the criteria that must be met 
in taking safeguard action. One suggestion for such criteria is a list of indicative factors which 
governments should consider in evaluating the effects of imports on domestic producers. These 
factors are: output, turnover, inventories, market share, profits, prices, export, performance, 
employment and wages, imports, capacity utilization, and investment. The list (which is indic ative 
rather than binding) is patterned after a list of factors which the United States Trade Act requires 
the International Trade Commission to consider in examining requests for import relief. 

Chapter 2 — Conditions. This Chapter sets forth a set of conditions to which individual safeguard 
measures would have to conform. 'ITie conditions are (a) that the measure cover onlv the product 
or products causing the injury (b) that the measure be applied for a limited period of time (c) that 
once a measure is removed it should not be reapplied before the lapse of time period (d) that a 
measure should, to the extent feasible, be progressively liberalized during the period of tu 
application and (e) that the measure should not reduce imports below the level of a previous 
representative period. These provisions are modeled on similar provisions in the United Stales 
Trade Act. 

Chapter 3—Response to Safeguard Measures As mentioned above, when a country lakes safeguard 
action pursuant to Article XIX. it is obliged to consult with countnes afTcclcd bv its action in an 
effort to reach agreement. If agreement cannot be reached, the affected countries may retaliate In 
suspending tariff concessions or other GATr obligations to the trade of the counerv taking 
safeguard action. This threat of discriminatory retaliation, which evidently caused manv countries 
to avoid Article XIX and to make use of other GA IT provisions or lake action outside GATT 
entirely, is removed in the draft Safeguards Code provided that countries adhere to the new 
safeguard rules. 

Chapter */ —Suture of Safeguard Action. This is the most controversial part of the safeguards 
code. The present Article XIX requires a country taking safeguard action to restrict imports of the 
product concerned from all sources—that is. to take action on a most-favored-nation (MFN) basis. 
Some countries want the MFN requirement retained. Others insist that a country should have the 
right to restrict imports from the source (or a few sources) if it can be shown that imports from 
that source (or those sources) are the cause of serious injury . 

The specific conditions on selective action and die role of the surveillance body is still 
unsettled in the code. 

Chapter 4 bts — Cse of Export Restraints. One of the ways in which countries protect domestic 
producers from injurious import competition without making use of Article XIX is by inducing the 
exporting country to curtail its exports of the product concerned. Another way is arranging for 
the formation of an international cartel. This issue is closely related to the selectivity issue. The 
extent to which such arrangements participated in or encouraged by govemmenis are covered by 
the conditions and criteria of the code foi other safeguard actions has not yet been determined, 
language on this issue is still under discussion and has not been included in the latest formal 
document. 

Chapter 5 — Sotification % Consultation. This Chapter establishes improved procedures (with lime 
limits where appropriate) for notification of. and consultations on, individual safeguard actions. 
The present Article XIX docs not provide for consultations when a safeguard action causes 
problems for third countries through trade diversion. When one major market is closed to imports 
of a product, trade sometimes shifts rapidly causing disruption in third markets. These third 
countries can take safeguard action themselves if serious injurv is present or threatened. Bui a 
preferable solution would be to moderate the action of the first country* imposing restrictions in 
order to avoid this kind of chain reaction. Paragraph 2 of Chapter 5 therefore contains a phrase 
(in brackets) permitting consultations when a safeguard action is likely to affect a third country's 
“trade interests.“ The issue is also addressed less directly under a formulation in Chapter 6 
paragraph fi. Chapter 3 contains alternative provisions for Emergency action under Article XIX:2 
Other provisions relate to notification on possible extensions of action and a proposed provision 
containing guidelines for consultations. 

Chapter 6— Sunnllance, Dispute Settlement. This Chapter establishes a Committee on Safeguard 
Measures, composed of representatives of all signatories of the agreement, which would have 
surveillance and dispute settlement functions. The Committee would meet at least once a year and 
would, among other things, review all safeguard measures in force T he Committee would also 
meet on request to consider any problem in an individual safeguard case which could not be 
resolved through bilateral consultations. 

Chapter 7 —Domestic Procedures. Very few countries have formal, public domestic procedures 
such as those set forth in the United States Trade Act for examining requests for safeguard action. 
The Code will encourage other countries to improve their domestic procedures to provide more 
openness and due process and to provide information on individual safeguard actions for multilat¬ 
eral consideration. One means of doing this would be for each code signatory to establish an 
officially designated government entity to review requests for safeguard action; to permit all 
interested parties to present their views on individual requests; and to publish a report available 
to all parties of each decision which would include factors considered, criteria applied, and the 
rationale use in arriving at conclusions. 

Chapter 8—Developing Countnes. 'This chapter is now under discussion and may include a 
provision that may provide special benefits for developing countries. Signatories would agree to 
make an effort to avoid safeguard actions on products of special interest to developing countries 
and. il action is taken, to limit, if feasible, its extent and duration. When safeguard actions are 
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taken, signatories might permit imports from developing countries which are small suppliers or 
new market-entrants to continue to have market access with moderate growth on favorable terms. 
Developed signatories, however, are reserving the right to withdraw this favorable treatment from 
individual developing countries when such countries, or relevant sectors within those countries, 
achieve higher levels of development or become competitive. It is likely that provisions containing 
some or all of these elements will be included in a final package. 

ChapUr 9—Other Provisions. Under this Chapter, signatories would agree to terminate, within a 
specified period of years after entry into force of the new code, all of their existing safeguard 
actions taken pursuant to GA IT Article XIX unless such actions were extended pursuant to the 
new code. Moreover, signatories would agree to notify all other safeguard measures they apply 
when the new code enters into force and to terminate such measures within one year unless they 
are in conformity with the code. The purpose of these provisions is to bnng all safeguard 
measures currently applied by code signatories—-even those measures that have been taken 
outside the GATT—within the discipline of the new system. Differences of view over the extent of 
the commitment on existing QR’s are reflected in brackets. 


Technical Barriers to Trade (Standards) 


I. Executive Summary 

Product standards, ranging from permissable auto exhaust emission levels to wine-labelling 
requirements, can be manipulated to discriminate against imports. Imports may be tested, to 
determine whether they conform with standards, under conditions more onerous than those 
applicable to domestic products. Certification systems, for indicating that products conform to 
standards may be closed to imports or may discriminate in other ways. Each of these devices has 
been used in the recent past to exclude U.S. exports from foreign markets. 

T he purpose-of the draft Code of Conduct for Preventing Technical Barriers to Trade 
(known as the “Standards Code") is to discourage discriminatory manipulations of product 
standards, product testing, and product certification systems. The Code also would encourage the 
use of open procedures in the adoption of standards, such as those widely used already by the 
United States under the Administrative Procedure Act, and would encourage international stand¬ 
ardization. 

The Standards Code would establish international procedures by which signatories may 
complain of Code violations by other signatories, may secure reviews of their complaints, and 
may. if a valid complaint remains unsettled, ultimately take some type of retaliatory action. U.S. 
legislation to implement the Standards Code is expected to develop these international rights by 
allowing U.S. exporters to complain and secure reviews of foreign standards practices that reduce 
their export opportunities. The implementing legislation also will provide the occasion for a full- 
scale review of federal assistance and involvement in the area of standards-making and enforce¬ 
ment. 

The possibility of creating a channel for U.S. exporters to secure reviews of U.S. standards 
that inhibit export opportunities, as well as the likelihood that U.S. importers, wholesalers, 
retailers, or consumers will be permitted to complain of U.S. standards practices that limit their 
access to imports, also could be considered as possible components of the U.S. implementation of 
the Standards Code. It is anticipated that the Standards Code would apply to most agricultural 
standards. The Standards Code requires signatories to use “all reasonable means within their 
power" to see that their States (or provinces, landers, etc.), local governments and private sector 
bodies comply with the Code. Noncompliance by such a non-fcderal entity may be the subject of a 
complaint under the Code's dispute-settlement procedures. 

II. Status oj Segotiations 

The Code of Conduct for Preventing Technical Barriers to Trade (Standards Code) is 
designed to reduce trade obstacles that result from the preparation, adoption, and application of 
product standards and certification systems. Thus, the code contains specific obligations and 
procedures to ensure that standards and certification systems are not used as barriers to trade. 
The Code is not, however, intended to interfere with the right of countries to adopt appropriate 
standards to protect the health, safety, or environment of their citizens. 

Standards (both voluntary and mandatory) and certification systems, promulgated by: (I) 
central governments, (2) state and local governments, and (3) private sector organizations, are 
subject to the code's provisions although only central governments are bound bv the Code. The 
Code also applies to produc t standards of a voluntary nature. Standards prepared by a govern¬ 
ment body or private company for its own production or consumption are not subject to the 
Code’s provisions, but are addressed in the Government Procurement Code. 

The Code’s provisions would apply to new and revised standards and certifications systems. 
Consequently, implementation of the Code will not involve any change to existing standards or 
certification systems. Nonetheless, if a signatory believes that an existing measure conflicts with 
the Code’s obligations, it may raise the matter in the Committee of Signatories and use the 
dispute settlement mechanism to seek a mutually satisfactoi7 solution. 

A fundamental obligation of the Code is that signatories not allow standards and certification 
systems to be prepared, adopted or applied so as to create unnecessary obstacles to international 
trade. The existence of any national standard or certification system is bound to create some 
degree of a commercial effect, but many such measures are adopted for legitimate domestic 
reasons and are clearly justified to achieve the desired objective, such as the protection of public 
health. Nonetheless, these measures can be manipulated so as to constitute a disguised trade 
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barrier, creating obstacles to commerce that are not necessary to achieve the objective of the 
standard or certification system. It is these practices that would be subject to the Code's disci¬ 
pline. 

Another principal code obligation is that national and regional certification systems grant 
access (i.c., permit goods to be certified tinder the rules of the system) to foreign or non-member 
suppliers on the same basis as access is granted to domestic or member suppliers. Denial of such 
access has been and is potentially a major problem for U.S. exporters. Where certification systems 
are in effect, they are required to be non-discriminatory and applied on a most-favored-nation 
basis. Signatories are encouraged to accept certification in the country of export when they are 
satisfied that such certification is performed hy a technically competent body. In addition, with 
respect to regional certification systems signatories undertake to use all reasonable means within 
their power to ensure that non-members of the regional system have access to such systems. 

There are two types of obligations for signatory countries: 

1. First level of obligation—signatories would be responsible for central government bodies 
complying with the code's provisions. This is accomplished by language which requires that 
signatories “sliall ensure that” central government bodies comply with the provisions of the code. 
For purposes of the code, the European Economic Community is subject to the same obligations 
as a central government body. 

2. Second level of obligation—with respect to regional, slate, local and private organizations, 
the code would require signatories 10 use “all reasonable means within their power” to ensure 
compliance with the code. Such "reasonable means” are up to each individual signatory to 
determine within the context of its domestic political and legal system. If a country believes 
another signatory has violated an obligation of the code and has adversely affected international 
trade, it can raise the matter under the code’s dispute settlement mechanism to seek a mutually 
satisfactory solution. 

The code encourages the use of appropriate existing international standards when a new or 
revised domestic standard or technical regulations is being drafted. Whenever the use of an 
existing international standard is not appropriate, or when no international standard exists, open 
procedures must be followed during formulation of standards and certification systems. These 
procedures include those already undertaken in most U.S. standards-making activities, such as 
publishing proposed measures, affording an opportunity to make comments, and taking such 
comments into account. 

All standards and rules of certification systems must be published. In order to ensure 
transparency of national standards activities and facilitate information flow, all signatories are 
required to establish a centralized data base containing information on specific standards and 
procedures, as is presently maintained, to a large extent, bs the United States. Adherents to the 
code would have access to this data base. 

Upon a specific request, code signatories arc to provide technical assistance in the standards 
held to developing countries on mutually agreed terms and conditions. Such assistance will aid 
the development of competent standards methods and organizations. 

As in all oilier areas of the code, code signatories are responsible for actions within their 
jurisdiction which conflict with the code’s provisions. Should a matter need to be raised regarding 
die code's implementation in a signatory country, dispute settlement procedures are specified. 
Hie dispute settlement provisions provide a number of modes and opportunities of adherents to 
resolve contentious issues. In the first instance, there is an obligation to engage in bilateral 
consultations at the request of any adherent. If such consultations do not result in a resolution of 
the dispute, it can be put before the Committee oi Signatories, and then subject to analysis by a a 
tec hnical working group and/or to review by a panel of experts. Any action to be taken as a result 
o! a particular dispute will be reviewed by the full Committee. Any authorization for retaliatory 
actions is limited to the withdrawal of benefits contained in the Standards Code. 


Government Procurement 


1. tlxtrufwf Summary 

I he Government Procurement Code is intended to discourage discrimination against foreign 
suppliers when governments purchase articles for their own use. Ilie objective is to secure greater 
opportunities for our products to compete for sales to foreign governments. 

In some countries discrimination against foreign suppliers is achieved by clearly slated 
percentage preferences for domestic suppliers. In its most comprehensive form, the Code will 
respond to this bv a provision for the elimination of such preferences. Other countries achieve 
their discrimination by the highly invisible use of administrative practices and procedures used in 
procurement. This is the much more difficult task addressed by die Code. For that reason the 
largest pan of the Code is devoted to establishing appropriate rules, where such rules now don't 
exist, and the means for ensuring that they would be applied openly so that all will be aware that 
the procurement process is carried out in a lair and equitable manner. 

The Code rules arc designed to discourage discrimination at all stages of the procurement 
process. Ilius we find ihat specific rules are prescribed on the drafting of the specifications for 
goods to be purchased, on the advertising of prospective purchases, on the time allocated for the 
submission of the bids, on the qualification of suppliers, on the opening and evaluation of bids, 
on the award of contracts, and on hearing and reviewing protests. 

The code also would contain dispute settlement procedures by which the United Stales could 
complain and secure reviews and international adjudication of foreign violations of the code that 
adverse!) affected U.S. competitive opportunities. 
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I'hc question of code coverage is addressed in various sections of the draft code. The code 
applies to government purchases of goods but not services except those which are incidental to 
the purchase of goods. The code will not apply to procurements of goods involving national 
security considerations, nor will it apply to purchases under agricultural support programs. 
Purchasing entities to be embraced under the code, the choice of a level of value of contracts to 
which the code would apply, and conditions for departures from the code obligations are all 
relevant to the coverage question and must be finally resolved before the code negotiations are 
completed. Until these are finally resolved, one cannot predict with certainty the degree of 
changes which would be warranted in the existing legislation delineated in Annex 1 of this paper. 

11. Status of Negotiations 

I'hc keystone of the Code is the elimination of discrimination against foreign suppliers when 
governments purchase articles for their own use. The most obvious form of such discrimination is 
the clearly stated preferences maintained by some countries for domestic suppliers. The code will 
respond to this by a provision requiring national treatment in procurements. 

I’hc mudi more difficult task addressed by the code is the elimination of discrimination 
effected by the absence of procurement rules or the invisible use of existing practices and 
procedures to bring about the discrimination. As might be expected, the largest part of the code 
is devoted to establishing appropriate rules and the means for insuring that they would be applied 
openly so that all will be entirely aware that the procurement process is carried out in a fair and 
equitable manner. 

The first obligation on code signatories is that they publish their procurement laws and 
regulations and to have those laws and regulations reflect the rules embraced in the code. 

Purchasing entities are obligated to publish all bid opportunities. They have discretion in 
their choice of purchasing procedures, provided they observe the requirement of providing the 
maximum degree of competition possible. Under the “open" procedure, all interested suppliers 
may bid. while the “selective" procedure allows the government to invite bids from selected 
suppliers, due account being taken of all those on such bidders lists which they maintain or from 
otliers who are othewise qualified to participate in such a procurement. Use of “single tender" 
procedures, or going to a single supplier, is to be permitted only under certain strictly defined 
conditions such as when a natural disaster demands immediate procurement from the first 
available source and use of a competitive procedure would thwart the relief from the disaster. 

Code rules are designed to discourage discrimination against foreign supplies and suppliers at 
all stages of the procurement process. Specific rules are prescribed on the drafting of specifica¬ 
tions for goods to be purchased, advertising of prospective purchases (including the details for 
inclusion in the notice and in the tender document), time allotted for the preparation and 
submission of bids, aware of contracts, and hearing and reviewing of protests. Rules are provided 
also to cover various contingencies, such as when bid invitations are amended or reissued, bids 
are submitted by telephone, telex or telegram to meet bid deadlines, errors have been made in 
bids, or all bids received are considered unacceptable. 

While the code would not prohibit the granting of an offset or the requirement that technol¬ 
ogy be licensed as a condition of award, signatories recognize that offsets and requirements for 
licensing of technology should be limited and used in a nondiscriminatory way. 

Tlie thrust of the code is that it will be largely self-policing. Rules and procedures are 
structured so as to provide the fullest opportunities for any problems which may arise during any 
phase of the procurement process to be resolved between the potential supplier and the procur¬ 
ing agency. For the expected few cases of problems not so resolved, the code provides for 
bilateral consultations between the procuring government and the government of the aggrieved 
supplier. Failing such bilateral resolution of a problem, the code provides for a multilateral 
dispute settlement mechanism. In essence that mechanism provides for a “good offices" effort at 
conciliation by a Committee of Signatories. Failing a successful conclusion by that method the 
complaint may be addressed to the Committee which would hear the complaint within 30 days. 
The Committee may, at the request of any patty to the dispute, convene an impartial panel to 
hear the dispute, making findings of fact and report those, with its recommendations to the 
Committee of Signatories. If the party to which the Committee's recommendations are addressed 
is unable to implement them, it must provide its reasons promptly to the Committee in writing. 

The question of code coverage, viewed in the broad sense, is addressed in various sections of 
the code. Obligations under the code will not apply to those procurements for which there are 
national security considerations. The code rules will also not apply to procurements under a tied- 
aid agreement. The code would not initially apply to government purchasing of services except 
those services which are incidental to the purchase of goods. 

Also relevant to the code coverage question are the government purchasing entities to be 
embraced under the code, the value level of contracts to be subject to the code, and conditions 
for temporary departures from the code obligations. All of these coverage issues are still to be 
resolved. The hope had been that all entities under the direct or substantial control of govern¬ 
ments would be subject to the code. It now seems quite certain that some lesser universe of 
entities will be subject to the code, at least initially. With regard to the value level of contracts to 
be covered by the code, the likelihood is that will be fixed at something in the area of $150,000. 

The Code would recognize that developing countries should be considered specially with 
regard to the part of their procurement universe which would be subject to die Code. They would 
also be provided with technical assistance and enjoy the ability to petition die signatory nations 
for time-limited derogations from die national treatment obligation of the Code when conditions 
warrant 
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III. Outstanding Issues 

A. Ex hnlr Publicity iPublication of Awards )—The U.S. has maintained that one of the most 
essential elements for insuring transparency in the procurement process is the guarantee that the 
name of the winning bidder and the amount of the award will be published for each procurement 
contract. The EC and others have argued that such publication is unnecessary and will also lead to 
collusive bidding in future procurements of the same item. Resolution of this problem is likely to 
be found in a commitment that the procuring agency, on request of a losing bidder, will provide 
to him the name of the winning bidder, the reasons why his bid was not accepted, with the 
possibility that in all but a few instances the amount of the winning bid will be available to him 
through his own government. 

B. Threshold —Clearly no international code should address very low levels of contracts. Tliere 
is just not enough international interest to warrant governments to undertake the chores attend¬ 
ant on such contracts being made subject to the code. It is equally clear that most U.S. procure¬ 
ment contracts are far larger in size than those in most other procurement markets. The U.S. has 
argued for a threshold of well under $150,000 while most others have argued for one much in 
excess of that amount. It is anticipated that final agreement can be reached on something 
approaching that amount. 

C. Entity Coverage —The U.S. total procurement of civilian goods potentially subject to the 
code far exceeds that of any nation participating in the negotiation. Notwithstanding, we have 
argued that reciprocity would exist if all nations agreed to subject to the code their entire universe 
of government agencies directly or substantially controlled by them. It now seems clear that many 
industrial nations are not prepared politically to agree to that level of entity coverage. The entity 
offer lists put forward by a number of countries are still being analyzed and adjusted. The final 
ofiers w ill likely range from those countries oflenng the totality of their procurement universe to 
some who will offer considerably less. The distinct possibility exists that a final solution on 
coverage may require a two-tier approach with one group of countries undertaking a higher level 
of obligation than the other. 

D. Origin Rule —As pointed out earlier, the code advantages will accrue onlv to supplies 
originating in signatory countries. Consequently there was an early examination as to whether a 
new universal rule on origin would have to be formulated or would the existing MEN customs 
rules for determining country of origin be sufficient for this purpose. Most of the negotiating 
countries favor the latter approach. 


Licknsing 


I. Executive Summary 

Products traded internationally are sometimes subject to needless bureaucratic delays as a 
result of cumbersome import licensing systems. Often procedures and documentation necessary to 
obtain such licenses arc complicated. The red tape involved in obtaining licenses frequently 
means that products are not cleared through customs. Ibis problem is particularly acute in 
developing countries. The basic purpose of the code of conduct for import licensing procedures 
that is under consideration in the MTN is to reduce these unnecessary administrative impediments 
to trade. 

The draft code deals with the administration of import licensing procedures, rather than with 
the existence or extent of quantitative import restrictions. Its purpose if to simplify and harmonize 
to the greatest extent possible the procedures which importers must follow in obtaining an import 
license, so that these procedures do not themselves constitute an unnecessary obstacle to interna¬ 
tional trade. 

In the negotiations on the licensing code, the U.S. negotiators have pressed for the most 
stringent language negotiable regarding the use of automatic import licensing systems. In addi¬ 
tion, the U.S. negotiators have stressed the need lor provisions of interest to the developing 
countries, especially regarding market shares lor new suppliers in quota administration. The draft 
code is described more fully in Part II. and an overview of implementation is given in Part III. 

II. Status of Xegaiuitums 

The section* on general pivvistons states that the provisions of the code, together with the 
relevant provisions of the GATT, shall operate to prevent trade distortions that may arise from 
inappropriate operation of licensing procedures. In order to bring this about, provisions are 
included that provide for the publication of the rules governing procedures for submission of 
applications for import licenses, as well as other useful information about licensing systems, and 
which would simplify application and renewal procedures for obtaining a license. In this regard, 
the axle specifies that importers would have to go to only one administrative body in order to 
apply for a license. A "reasonable** lime period is to be allowed for applying for a license, and no 
application is to be refused for minor documentation errors. 

The general provisions also stale that licenses arc not to be refused for minor variations in 
value, quantity, or weight of the product under license. It is also specified that the necessary 
foreign exchange to pay for imports is to be made available for imports subject to licensing on the 
same basis as it is fur goods not subject to licensing Finally, this section of the code includes a 
provision that encourages the settling of dispute through consultations, while also specifying that 
matters may be brought before the "Contracting Parties’*. 

The section on automatic import licensing (defined as those under which licenses are granted 
freely) specifies that automatic import licensing systems should only be maintained as long as the 
circumstances which gave rise to their introduction prevail, or as long as their underlying adminis- 
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traiive purposes cannoi be achieved in a more appropriate way. Hie code states that licenses 
required under this kind of system are to be made available to anyone fulfilling prescribed criteria, 
and dial they are lo be granted immediately upon request, to die extent a dmin ist r atively feasible, 

blit in anv case within 10 working days. * , 

The section on non-automatic import licensing systems (those under which licenses are not granted 
automatically, including licenses required for the administration ol quotas and other import 
restrictions) specifies that governments are to provide information concerning the number and 
value of licenses granted, to publish information on the administration of quotas, and to permit 

anv person, firm or institution to apply for a license. 

The provisions on non-automatic import licenses also slate that the period for processing a 
license should be as short as possible and that the duration of a license not be short as to 
preclude importation from taking place. In granting licenses governments may take into account 
whether previously issued licenses have been utilized. In addition, governments shall not prevent 
importation from being affected in accordance with the issued licenses. . . 

If possible, licenses are to be issued to new importers; however, where licenses are required 
to administer quotas not specifically allocated to supplying countries, license holders arc free to 
choose the source of imports. Finally the section on non-automatic import licenses provides that 
where an importing country requires import licenses to administer an export restraint arrange¬ 
ment between an exporting and an importing country, such licenses shall he granted Ireely, i.e., 
automatically, within the restraint levels in question. 


Customs Valuation 


I. Executive Summary 

The purpose of customs valuation is to establish the value or imported goods for the 
assessment of customs duties, which are generally levied on an ad i-alorrm basis, lhc method ol 
valuation which a country applies can be as important as the larifT rate itself in determining the 
actual amount of duty charged. As a result, depending on the structure and administration oi a 
given system, customs valuation can restrict trade. 

The current U.S. customs valuation system has nine different methods of determining cus¬ 
toms value, including the controversial American Selling Price (ASP). The use of each method 
depends on the product being valued as well as the circumstances under which the product is 
imported. The U.S. customs valuation system has long been criticized by mam ol our trading 
partners as being a major U.S. nontarifT barrier to trade. For this reason, a major objective of 
these countries in the multilateral trade negotiations has been to obtain changes in the U.S. 
customs valuation system. * 

While the current U.S. customs valuation system has long been cnuci/ed. the custom* 
valuation systems of our trading partners also have controversial and protective leaturcs. A major 
U.S. objective in the negotiations has been to eliminate these arbitrary and protccuve leaturcs 

from foreign customs valuation systems. . . , 

It is against this background that a new set of international rules for customs valuation has 
been developed in the multilateral trade negotiations. An attempt has been made to ensure that 
these new rules are fair and simple, that they conform to commercial reality, and that they will 
allow traders to predict with a reasonable degree of accuracy the duty dial will be assessed on 
their products. It is interesting to note that there are strong similarities between the proposed 
new international rules and Section 402 of die Tariff Act of 1030. which governs lhc valuation of 

many U.S. imports. . . 

A description of die customs valuation agreement is set out in I art II. 

11. Description oj Agreement 

The Customs Valuation Agreement sets out five methods—one primary method and four 
secondary methods—of determining customs value. T hese five methods are arranged in hierarchi¬ 
cal fashion, that is. an order of precedence governs the application of each of the methods, the 
first, or primary, method is to be used in all cases unless a valid customs value cannoi be found 
using this method. In such cases, the second method is to be used. If a valid customs value cannot 
be found using die second method, die third method is to be used, and so on. 

The first, or primary, method specifies dial customs value shall be die transaction value ol the 
imported goods. The transaction value is the price actually paid or payable for the goods with 
additions for certain costs, cliarges. and expenses incurred with respect to the imported goods 
that are not included in the price actually paid or payable. T hese additions cover such items as 
selling commissions, brokerage fees, container costs, packing costs, royalties and license fees, and 
assists. Assists are assets that die buyer furnishes, eidier directly or indirectly, to the seller ol the 
goods at no cost or at reduced cost, which thereby reduces the price at which the seller can sell 
the goods to the buyer. The Agreement specifies that die only assists for which additions can be 
made to the price are tangible assists (e.g. materials, components, dies, tools, etc.) and engineer¬ 
ing. development, artwork, design work, and plans and sketches undertaken elsewhere than in the 
country of importation. Other intangible assists are not dutiable and their use will not result in 

rejection of die transaction value. .... . r .» 

The Agreement specifies four sets of conditions for which the transaction value ol the 
imported goods may be rejected as the customs value. These include: 1) where the seller places 
restrictions on the buyer as to the use or disposition of the goods; 2) where the sale or price of 
the goods is contingent on some factor for which a value cannot be determined; 3) where the 
seller, in partial payment for his goods receives some percentage of the proceeds from the resale 
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of the goods by the importer and the transaction value cannot be adjusted to reflect this amount; 
and 4) where the buyer and seller are related and their relationship influences the price of the 
imported goods. 

If the primary method—that is, the transaction value of the imported goods—cannot be used 
to establish a valid customs value, the second method shall be used. Under this method, the 
customs value is found using the transaction value of identical goods for export to the same 
country of importation at or about the same time as the sale of the imported goods. If the sale of 
identical goods is at a different commercial level or in different quantities than the sale of the 
imported goods, adjustments are to be made to reflect these differences if such adjustments can 
be made on the basis of demonstrated evidence. 

If the primary and the second method cannot be used to establish a valid customs value, the 
third method shall be used. Under this method, the customs value is found using the transaction 
value of similar goods for export to the same country of importation at or about the same time as 
the sale of the imported goods. If the sale of similar goods is at a different commercial level or in 
different quantities than the sale of the imported goods, adjustments are to be made to reflect 
these differences if such adjustment can be made on the basis of demonstrated evidence. 

If the primary, the second, and the third methods cannot be used to establish a valid customs 
value, the importer shall have the option of having the customs value established under either the 
fourth or the fifth methodsPlf the importer docs not exercise this option, the normal order of the 
hierarchy will prevail. Where the importer does exercise his option but it then proves impossible 
to determine the customs value on the basis of the fifth method, an attempt should be made to 
determine a customs value using the fourth method. 

The fourth method bases customs value on the unit price at which the imported, or identical 
or similar imported goods are resold in the greatest aggregate quantity, at or about the time of 
the importation of the goods being valued, in the country of importation and in the same 
condition as imported to unrelated buyers. From this price deductions are made for profit, 
general expenses, the costs of transport and insurance incurred in the importing country, and 
certain other costs, charges, and expenses associated with the resale of the goods. Thus, this basis 
of value, known as “deductive value”, starts with the resale price of the imported goods and 
subtracts from it all the elements of value that have been added to the goods after they have been 
imported through the time they are resold. In order to make this method a useful one. the 
method allows the customs value to be based not only on the resale price less deductions of die 
imported goods themselves but also, where appropriate, on the resale price less deductions of 
idcmica! or similar imported goods. The application of the method is limited to goods dial have 
not been further processed, except that the importer may elect, if he so desires, to have this 
method applied to goods that are further processed after importation but before they are resold 
to buyers chat are unrelated to the importer. 

The fifth method bases customs value on a computed value, which consists of material and 
manufacturing costs, profit, and general expenses. This method, similar to the constructed value 
method in current U.S. customs valuation statutes, relies heavily on the cooperation of the 
producer of the imported goods in supplying the information necessary to compute a value. In 
most instances, unless the producer supplies such information, it will be impossible to compute a 
value for the imported goods. On the other hand, given the structure and content of the rules 
governing the determination of customs value, as a practical matter, the “computed value" 
method of valuation will only be applied where an importer desires it to be applied and deals in 
good faith with the customs administration. 

If the customs value of imported goods cannot be determined under any of the five previous¬ 
ly described methods, the value shall be determined using reasonable means consistent with the 
principles and general provisions of the code and Article VII of die GATT. The Agreement sets 
forth a list of methods which cannot be used in this context while and interpretative note provides 
guidance as to how a customs value should be determined in these instances. The international 
set of rules in this regard is similar to Section 500 of the Tariff Act of 1930. which currently 
governs U.S. customs valuation practices in these situations. 

Ihe Agreement provides that parties to the Agreement may apply its provisions on either an 
F O B. or a C.I.F. basis. 

1 here are a number of technical provisions in the Agreement. These provisions cover such 
areas as currency conversion, rapid clearance of goods, domestic appeal rights, and publication of 
laws and regulations afTecting customs valuation. 

I he Agreement is to be administered at the political level by the GATT and at the technical 
level by the Customs Cooperation Council A dispute settlement procedure is provided for. 

Ihe Agreement sets forth special and differential treatment for developing countries in three 
ways—through a 3-year delayed implementation of the Agreement, through a 5-year derogation 
for computed value, and through technical assistance. 

Ihe Agreement is to enter into force on January 1, 1981. Other final provisions to the 
Agreement cover such areas as accession, withdrawal, amendments, and reservations. 

The Agreement contains a number of interpretative notes that form an integral part of the 
Agreement. Several more interpretative notes to the Agreement are in preparation and are to be 
completed before the Agreement is formally signed. 


Other Tariff Matters 

Remsed Watch Xomsnclature 

As part of the negotiation of tariff concessions on watches and parts, the United States has 
presented its tariff offer in terms of simplified and modernized nomenclature. This new nomencla- 
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lure greatly reduces the complexity of the watch rates and reflects the changing technology in the 
watch industry' resulting from the introduction of electronic timepieces. In addition to the new 
nomenclature, approval is also needed to change the Column 2 rates to conform to the new 
classification. 

Conforming Column 2 Changes for Rale Conversions 

For all cases where the United States is converting the form of the tariff from specific and 
compound rates to ad valorem rates, approval is needed to make conforming changes in the rales 
in Column 2. Rate conversions are being made at the request of our private sector advisors to 
prevent erosion of tarifT protection through inflation It is appropriate therefore to make commen¬ 
surate changes in Column 2 rates to maintain their current relationship to Column 1 rates. Rate 
conversions arc being made on ceramic dinnerwarc, certain products subject to ASP valuation, 
and numerous other products. 

End-use Classification for Agncultural Machinery and Parts 

As part of our negotiations with Canada, we expect to agree to establish an end-use provision 
in the tarifT schedules to permit duty-free entry of certain products for use on farms. Authority is 
needed for both the new tarifT lines and for reduction of the rates to zero. 


Commercial Cot’NTERFErriNr. 


I. Exeruliir Summary 

Although commercial counterfeiting negotiations are at an early stage, the international 
response to die U.S. initiative has raised hope that agreement can be reached early in 1079. The 
United States seeks an international agreement that would protect against trademark and traden¬ 
ame piracy by requiring the forfeiture of counterfeit merchandise. This sanction is provided for in 
Section 211 of the Customs Procedural Reform and Simplification Act of 1978, and may, there¬ 
fore. require little or no domestic implementation. However, the coverage of the Agreement is 
still subject to negotiation and may be expanded in a limited way if necessary to gain wider 
acceptance of the Agreement. The Agreement wc seek would also contain procedural safeguards 
that would prevent the application of forfeiture sanction from becoming a nontarifl barrier to 
legitimate trade. In addition the agreement would also provide for international surveillance and 
dispute settlement. 

Negotiations based upon a United States proposal ate now underway in Geneva. The follow¬ 
ing P a g*‘ s describe the negotiations in more detail, point out the outstanding issues, discuss 
implementation, and attach the U.S. proposal for an agreement. 

II. Status of Xegotiations 

1 lie main element of the Agreement will be the required sanction of forfeiture. Substantive 
matters such as for example, what trademarks are entitled to protection, are left to national law. 
While the U S. proposal deals with trademarks and tradenames only, a number of suggestions 
have been made to expand the coverage of the agreement. 

A significant number of countries favor the inclusion of designs and models. A number of 
U.S. companies now favor the inclusion of copyrights. These matters will he the subject of further 
negotiations. 

Hie VS. goal is to secure an Agreement that w'ould establish a more cfTeclive discipline on 
international trade in counterfeit merchandise. To that end, we seek acceptance of the basic 
principle that the panics to a counterfeit transaction should be deprived of the economic benefits 
ol the transaction, llius, our proposal would require forfeiture. One country favors retaining its 
present authority to permit die reexportation of counterfoil merchandise. Negotiations will contin¬ 
ue on this point to gain the widest possible acceptance of requited forfeiture. 

We also hope to require minimal procedural safeguards so as to prevent the application of 
the agreement from becoming a nontarifT barrier to legitimate trade. Of course we recognize that 
countries now have wide latitude in dealing with countefeil merchandise. However, we would seek 
to impose general requirements for fair, open, and expeditious determinations that would he 
subject to appeal. In addition wc would have new rights to consultation and dispute settlement 
that would not only serve to protect legitimate exports, but would encourage the effective 
implementation of the Agreement. 

III. Oulstaiuhng Issues 

Agreement has not been reached on any issues at this date; however, a number of countries 
are sympathetic to our goals. The major issues for resolution concern: 

1. The roverage of the Agreement, that is, whether the definition of "commercial counterfeit¬ 
ing” should be limited to trademarks and tradenames, or expanded, to include other areas such as 
designs, models, and copyrights. 

2. 'The procedural safeguards to be required 

3. International surveillance and dispute settlement procedures within the Agreement. 

4. The sanction to be imposed. 
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Aircraft Agreement 


I. Executive Summary 

Prospects for an agreement on trade in civil aircraft are encouraging despite late introduction 
of this issue into the M I N. Based on a U.S. proposal, the agreement would eliminate tarifTs and 
establish meaningful reductions in non-tariff barriers between the United Stales and its major 
trading partners. Since the Bonn Summit, when serious negotiations on aircraft issues began, the 
U.S. has been working toward agreement on the major issues of tariffs, government-directed 
procurement and offsets, subsidies, quantitative restrictions, and standards with Japan. Canada, 
the EC. and Sweden. Negotiations will be continued in January in order to complete die text of 
the agreement. Recognizing that efficient production in aircraft, engines, and parts depends on a 
world wide market, U.S. industry has strongly supported the U.S. objectives. 

I he U.S. seeks to establish an open market for trade in a broad range of aircraft products. 
Allhough details of coverage remain to be worked out. the agreement would eliminate tariffs on 
civil aircraft, engines, subassemblies, and fabricated components designated for use in aircraft. 
Although many foreign tariffs on these products are currently waived, the firm intentions of the 
EC. Canada, and Japan to build national aerospace industries of their own. make the binding of 
zero tariffs widiin the GATI necessary in order to discourage the use of protective tariffs in the 
future. 

In return for elimination of the current U.S. duty of five percent on aircraft, the U.S. seeks 
provisions reducing non-tanff barriers which go beyond the general agreements negotiated in the 
MIN. 

The agreement would also provide for regular international review, some method of dispute 
settlement and withdrawal. Subject to Congressional review, the agreement would take effect in 
January. 1980. 

Attached is a summary of the significant issues and the status of the negotiations. 

II. Provisions of the Agreement 

Although U.S. industry presently dominates the world market for trade in civil aircraft and 
parts, its market share has recently been declining, due in part to the network of non-tariff 
barriers erected by other industrial nations and the appearance of significant new competitors on 
w’orld markets. Thus in addition to elimination of tariffs, the U.S. is seeking strong commitments 
from signatories of the agreement to limit those actions in the following areas: 

A. Standards 

B. Government-directed procurement 

C. Offsets 

l). Quantitative Restrictions 

E. Financing 

F. Inducements (government incentives in connection with aircraft transactions) 

In addition, the agreement will establish an international forum for regular review of the 
articles of the agreement and provide for withdrawal 

III. Status of the Xrgo tuitions 

Since July, negotiations on the agreement have progressed significantly, considering the given 
time frame of the MTN. A single working text on all issues has been drafted. January sessions are 
scheduled to conclude negotiations on the basis of this text. 

Although we are close Iq agreement on the remaining issues, details on government procure¬ 
ment (including ofTscts), subsidies, inducements, product coverage, and review remain to be 
worked out. 

Framework {GATT Reform) 

I. Executive Summary 

The United Slates had had a long-standing interest in improving the rules governing interna¬ 
tional trade, and strongly supported inclusion of this objective in the Tokyo Declaration. 'Fhe 
1 rade Act directs the President to take certain steps toward the revision of GATT, **in conformity 
with principles promoting the development of an open, non-discriminatory and fair world eco¬ 
nomic system.’* 

Jti the early stages of negotiations, the United States sought its reform objectives through 
work in various MTN functional groups. In November 1976, following extensive consultations on 
a proposal made by Brazil, die framework Group became the last of the MTN negotiating groups 
to be established. A work program was developed covering the following five issues: 

A. ITic legal framework for differential and more favorable treatment for LDCs under the 
trading system (enabling clause); 

B. Safeguard action for balance of payments (BOP) and developmental purposes; 

C. Consultation, dispute settlement and surveillance procedures under the GAIT; 

D. For purposes of future negotiations, the applicability of the principle of reciprocity in trade 
between developed and developing countries and fuller participation, with respect to both rights 
and obligations, of the LX>Cs in the trading system (rcciprocity/graduation); 

E. GATT rules governing the use of trade restrictions affecting exports. 

The United States had specific interests in negotiations on three of the issues in the work 
program (BOP. dispute settlement and export restrictions). We also had an important interest in 
ensuring that the end results of the negotiations on the LDC issues provide a basis for a sensible 
and balanced approach to the LDCs under the GAIT. 
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A. Enabling clause/renprocity/gmduatwn 

The first and fotirih topics of the framework agenda have been linked in the Framework 
negotiations. The LDCs. led by Brazil, have sought a firmer legal basis for the Generalized System 
of Preferences (GSP) and other types of “special and differential’* treatment through negotiation 
of a general “enabling dau.se” to be inserted in the General Agreement. In addition, they have 
sought recognition by developed countries that LDCs cannot be expected io make fully reciprocal 
concessions in future trade negotiations. 

In the MTN, the U.S. and other developed countries were willing to negotiate on the subject, 
but conditioned support for the “enabling clause” on a commitment by developing countries to 
assume fuller GATT obligations in line with their development progress and rccogniton that 
benefits of special treatment would be phased out as that economic progress is made. Certain 
conditions are attached to this clause limiting the types of special arrangements that are covered. 

B. Safeguard action Jor balance of pay ments and developmental purposes 

1. Safeguards for balance of payments purposes.—U.S. has sought more effective GATT rules 
and procedures governing the use and review of trade measures for balance of payments pur¬ 
poses. 'Ifie agreement that has been negotiated contains a recognition that restriction of imports 
is generally an inappropriate means to maintain or restore balance-of-paymcnts equilibrium and 
that when such action is taken it should be done in a manner so as to limit the trade-distorting 
effect as much as possible. Ilic agreement also provides review procedures designed to apply to 
all trade actions taken for balance-of-payments purposes and includes provisions designed to 
make the review process more effective. 

2. Use of safeguard measures by developing countries for development purposes.—Article 
XVIII of the GATT provides that developing countries may restrict their imports in order to 
promote economic development, particularly to establish a certain industry. Because of its com¬ 
plexity and stringency compared to other available measures. Article XVIIII was little used The 
agreement that has been negotiated broadens the provisions in Article XVIII. However, notifica¬ 
tion and payment of adequate compensation continue to be required for LDCs that invoke the 
provisions of the agreement. 

C. Consultation, Dispute Settlement and Surveillance Procedures under the GATT 

Section 121 of the Trade Act states as a negotiating objective, 

“Any revision necessary to establish procedures for regular consultation among countries and 
instrumentalities with respect to international trade, and procedures to adjudicate commercial 
disputes among such countries and instrumentalities.” 

The framework negotiations have produced a text which will seek to ensure an effective and 
objective process for resolving all GATT-related disputes. The agreement includes (1) rccogniton 
of traditional GATT practice under which Contracting Parties have been accorded the right to 
have a dispute reviewed by an impartial panel; (2) provisions (target time limits, panel selection, 
etc.) to prevent abuses ol the panel process; and (3) a reaffirmation by contracting parties of their 
obligation to notify trade measures that they implement as a basis for improved consultative and 

surveillance framework after die MTN. 

* 

D. Use of trade restrictions affecting exports 

Negotiations of an agreement on the use of export controls have aimed at achieving a greater 
practical comparability between the degree of discipline applied to export controls and that 
applied to import controls. In the text that has been negotiated, contracting parties have recog¬ 
nized that existing rules in the General Agreement should he assessed on a priority basis 
following the close of the MTN in the context ol the existing international trading system. The 
provisions of the dispute settlement agreement, (notification, consultation, etc.) further strengthen 
the existing rules and procedures in the GATT. All provisions are written in terms of “trade” 
measures rather than “import” measures with die implicit understanding that export as well as 
import restraints are covered by the agreement. 

II. Descriptions of the Agreements 

A. Enabling Clause/Reciprocity/Graduation 

Enabling Clause. The so-called enabling clause, which combines the first and fourth agenda 
items of the Framework Group work program, provides a legal basis by which developed countries 
mav extend differential and more favorable treatment to developing countries on a non-MFN 
basis. The agreemcnl does not obligate developed countries to extend this treatment. T he types ol 
special arrangements that are covered by the agreement are limited to include (1) the Generalized 
System of Preferences; (2) differential treatment with respect to provisions of the General Agree¬ 
ment concerning non-tariff measures; (3) regional or global arrangements entered into among 
less-developed contracting parties; and (4) special treatment of the least developed countries. It is 
explicitly stated that special treatment should he provided so as to respond to countries’ develop¬ 
ment needs and not to adversely affect trade flows. It is also stated that special measures should 
Ik* modified as development needs of the less developed countries change 

Reciprocity. In conjuction with the fourth agenda topic of the work program, the agreement 
contains recognition by developed countries that they do not expect full reciprocity (tliat^s 
contributions inconsistent with development needs) from LOG* lor commitments made to LDCs 
by developed countries in future trade negotiations. 
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Graduation . The sixth paragraph of the agreement contains graduation provisions whereby 
developing countries would accept greater obligations under the GATT as their economic situa¬ 
tions improve. 

B. Trade Measures taken for Balance of Payments Purposes 

Preamble —The preamble of this agreement contains a number of important points, including 
(1) recognition that trade measures are generally inefficient means of dealing with balance of 
payments problems, (2) recognition that price measures such as surcharges have been used for 
balance of payments purposes. (3) reaffirmation that such measures should not be used in order 
to protect a particular industry or sector, and (4) recognition that developed countries should 
avoid the use of trade measures for balance of payments purposes. 

1st of Surcharges and Other ",/Vice" Measures —In the agreement signatories have pledged when 
taking restrictive import measures to give preference to measures which have the least disruptive 
effects on trade. 

Xotification, Consultation —The agreement contains explicit mention of the obligation of con¬ 
tracting parties to notify their use of import measures taken for balance of payments puqx»ses. 
Furthermore, all measures will be subject to consultation. Simplified consultation procedures for 
regular consultations with developing countries will be admissible, although a less-developed 
contracting party may request full consultations at any lime. 

C. Safeguard Action for Development Purposes 

This agreement broadens the provisions in Article XIW of the GA TT which provides that deirloping 
countries may restrict their imports in order to promote economic development. The agreement recognizes that the 
me of such safeguard measures to promote deielopment of neu> or modification or extension of existing production 
structures may be necessary for less developed countries to achieve their economic development goals. Furthermore, 
the agreement gives developing countries the right to take such measures on an immediate but provisional bans in 
emergency situations following notification of the action. 

Although provisions of Article XVIII have been broadened by the agreement, there is also 
explicit recognition that in taking such actions, developing countries should give due regard to the 
objectives of the General Agreement and avoid the unnecessary disruption of trade. Furthermore, 
all other requirements of Article XVIII such as notification and payment of adequate compensa¬ 
tion will remain unchanged. 

D. Dispute Settlement 

Hie dispute settlement text seeks to ensure an effective objective process for resolving all 
CA'lT-related disputes. 

Xotification —Contracting Parlies have reaffirmed their commitment to existing obligations 
under the General Agreement regarding publication and notification. Furthermore, they have 
agreed to endeavor to notify imposition of trade measures in advance of implementation wherever 
possible and immediately after implementation when advance notification was impossible. 

Consultations —In the agreement, contracting parties have agreed to respond to requests for 
consultations from other parties and to attempt to conclude consultations expeditiously. 

/tight to a Panel —If establishment of a panel is requested, the request shall be granted “in 
accordance with standing practice" according to the agreement. The Annex states that since 1952, 
the usual procedure has been establishment of panels to examine questions raised under Article 
XXII 1:2, and. in fact, a panel request has never been denied. 

Composition of a Panel — The agreement states that a panel shall consist of three or five 
members “depending on the case.” Parties to the dispute have agreed not to oppose nomination, 
“except lor compelling reasons.” 

Time Limits —Several time limits are contained in the agreement. Parties to a dispute are to 
respond to nominations of panel members within seven days. 'Hie Annex slates that in most cases, 
panels should conclude proceedings within three to nine months. 

Panel Findings —Panels should submit their findings in a written form, although in cases where 
a settlement has been reached, remarks may be confined to a brief description of the case and to 
reporting that a solution has been found. 

F. I'nderstandmg Regarding Export Control Measures 

Contrac ting parties have recognized in the agreement on export controls that existing rules in 
the General Agreement which apply to both export and import restraints should he assessed on a 
priority basis in the context of the existing international trading system in the post-MTN period. 

1 he provisions of the dispute settlement agreement, (notification, consultation, etc.) further 
strengthen the existing rules and procedures in the GATT relating to the use of export restraints. 


Nontariff Measures Not Being Dealt With Multi ijuerai.ly 

The following T.S. measures are presently being considered for modification in the MTN: 

1. Wine-gallon method of tax and duty assessment 
A. Issue 

l .S. excise* taxes and import duties on distilled spirits are assessed on the basis of proof- 
gallon or wine-gallon. The wine-gallon method assesses excise taxes and import duties on bottled 
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imported distilled spirtits of below 100 proof at the- 100 proof rate. This results in a higher tax 
burden on bottled imported spirits than on spirits imported in bulk and on domestically-produced 
spirits. These spirits are assessed taxes before bottling in the l nited States under the proof-gallon 
method (t.e., taxes and duties are assessed in direct proportion to the alcoholic strength of the 
spirits). For many years the wind-gallon assessment method has been a major irritant in our 
economic relations with our major trading partners, particularly with the Tnited Kingdom and 
other countries of the European Communities and Canada. 

Hie EC. Canada, Jamaica. Trinidad and Tobago. Poland, and Bangladesh have requested the 
elimination of the U.S. wine-gallon assessment method m the MIN. 

B. Implementation Oimnew 

Changes would be required in Internal Revenue Code ol 195*4. as amended (26 l SC 5001), 
and in Tariff Act of 1930 (19 CSC 1001). 

2. Duty on Aircraft Equipment and lief jam 

A. Issue 

The United States assesses a 50 percent ad valorem duly on the cost ol aircraft equipment 
purchased abroad and on repairs made abroad on aircraft registered in the United Stales. 1 lie 
duty is not contained in the Tariff Schedules of the United States. 

The United States is considering the modification of this duty in the context of an MIN 
agreement on international principles for free and fair trade in aerospace products. Discussions of 
an aerospace agreement were only recently commenced. Whether and the extent to which the 
United States would modify its duty depends on the negotiated provisions of such an agreement 
and its binding nature. 

B. Implementation Overview 

Changes might be required in Tariff Act of 1930, as amended (19 l S(. 1644). in the Federal 
Aviation Act (49 CSC. 1509). and in the Customs Regulation 19 CFR 6.71). 

3. RcmoiHil of dc facto L’.S. Prohibition on Imports of Forrign-buiit Inflatable Rubber Rafts and Foreign- 
llovei craft 

A IsSUe 

foreign-built vessels are prohibited from engaging in U.S. coastwise trade foreign-built 
inflatable rubber rafts and hovercraft lor passenger transport use are considered vessels and 
cannot be imported into the United States. 

The European Communities and Canada have requested the removal of this import prohibi¬ 
tion in the MTN. 

B. Implementation Oven’iru* 

Changes may be required in the Tariff Act ol 1930, as amended (19 t SC. 1401 and 1202), 
and in the Jones Act and other U.S. Navigation laws (46 USC II. 251. 289, and 883). or in 
regulations under the Jones Act. 

4. Standards of Identity for Pineapple 

A. Issue 

Imported Malaysian canned pineapple does not meet U.S. food and Drug Administration 
(FDA) standards of identity. Malaysian sliced pineapple is excessively trimmed; cubed pineapple 
chunks are too large. Consequently, FDA requires that Malaysian canned pineapple sold in I he 
United Slates he labeled as substandard in quality. 

The Administration has offered to assist Malaysian pineapple interests in preparing a petition 
to amend the relevant FDA standards.* 

B. Implementation OiHrtvifW 

FDA Regulation 21 CFR 145 180 

5. V.S. 11 aUh Marking Requirements 

A. Issue 

Under the I artlf Act of 1930. imported watches must he marked with both arabir numerals 
and words so as to indicate the number of jewels they contain. Watch dials must be marked in a 
certain manner to show the country of origin. 

„ Switzerland has requested the United Stales to liberalize these watch marking requirements. 

B. Implementation Ovennew 

Changes would be required in the Tariff Act ol 1930, as amended. (19 USC 1202). headnotes 
4(a)(iii). 4(a)(iv) and 4(e) ol Subpart F. Part 2. Schedule 7 of the Tariff Schedules of the l nited 
States. 

t>. Recurring Duties on Railway Rolling Stork and Pei them Charges fot Rat tears 
A. Issue 

The Tariff Schedules provide (in the absence of a specific provision to the contraty) that 
there can he no exemption from customs duties for articles that have been previous!) imported 
into the United Stales and cleared through U.S. Customs. Railway Rolling Stock, previously 
imported, is subject to recurring U.S. duties. 

ICC regulations require tliat “per diem” charges he paid by common carrier raihar users to 
owning railroads for railcars used in United States commerce. **Po diem" charges paid by U S 
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users of railcars owned bv Canadian railroads muse be credited to a U.S. designee and mav only 
be used to purchase U.S.-built railcars. 

Canada has requested: (h that the U S 1'arifT Schedules Ik* amended to exempt railway 
rolling slock from recurring duties, and (2) that the U.S. eliminate the requirement that "per 
diem” funds may only be used to purchase U S.-built railcars. 

B A change would be required in the I anff Act of 1930. as amended. (19 USC 1202) to establish 
a new tarilf item under Schedule 8 of the 1’ariff Schedules of the United States. A change would 
he required in ICC regulations 353 ICC 612 of March 21. 1977. 

7. Duty-free Treatment of Agricultural and Horticultural Implements, parts thereof and accessories 

Item (>66. 00 of the tariff Schedules provides duty-free treatment for agricultural and horticul¬ 
tural implements not specially provided for and parts of anv of the foregoing. Specific articles are, 
however, classified under other provisions of the Tariff Schedules and are subject to duty when 
more specifically described in those provisions. 

Canada has requested the United Stales to amend the Tariff Schedules to permit duty-free 
entry for .dl agricultural and horticultural implements, and any parts of the foregoing, and 
accessories. 

B. Implementation Ovtnaew 

Changes might be required in the t ariff Act of 1930. as amended (19 USC 1202). hcadnotc 

I. Subpart C. Part 4. Schedule 6 and m General Headnote I0uj) of the Tariff Schedules of the 
United States. 

ITc United States has also received the following MTN requests, which have not so far been 
the subject of active negotiations, but which mav be pursued further by other countries in the 
negotiations: 

Eliminate "Buy America” preferences that are tied to loans bv the Rural Electrification 
Administration to utilities. 

2. Eliminate practice whereby l .S. ships that benefit from ‘'construction or operating differ¬ 
ential" subsidies are required to use U.S. materials "so far as practicable.” 

3. Elimination of tax deferrals on export income of Domestic International Sales Cof|M>ration. 

4. Elimination of duplicative antidumping and countervailing dutv investigations conducted 
under Section 337 of the 1’antl Act of 1930. as amended. 

:>. Establish a reasonable time period within which the U.S. Customs Service must make 
official rulings on valuation and classification matters. 

6. Require that U.S. courts establish customs value where customs appraisement is shown to 
he erroneous. 

7. Acceptance of commercial invoice rather than Special Customs Invoice 5515. 

8. Elimination of Special Customs Invoice 5519 for textile imports. 

9. Reduce excise tax on sparkling cider. 

10. Eliminate customs formalities on cashmere and angora goat hair. 

I 1. Increase number of designated ports of entrv lor furskins. 

12. Adopt Customs Cooperation Council nomenclature as basis for U.S. tariff nomenclature 
system. 

13. Simplify U.S. tariff nomenclature. 

H Establish precise criteria for determination of an article's "chief use” under I‘SUSA 
General Headnote 10(e). 

15. Amend USUSA so that articles previously imported and cleared through U.S. customs can 
he exported and reimported without payment of duty 

16. Interpret definition of "unwiought" in TSUSA headnote 3(a) of Schedule 6. part 2 to 
allow further processing to facilitate handling. 

I / Amend 1SUS Schedule 6, part 2. subpart B to permit “ductile iron’* to he classified as 
“cast iron** rather than steel. 

18. Change TSUS definition of “sponge iron" to he consistent with present technology and 
U.S. Customs Court decisions. 

19. Publish guidelines on meaning of "ornamented” textiles so that exporter can determine 
in advance the proper classification of his goods. 

20. Reclassify "lace or net underwear ” under TSUS. 

21. Provide separate TSUS classifications for fresh and for salt water fish sticks. 

22. Eliminate special U.S. customs form for watches. 

23. Eliminate unspecified f .S. customs administrative entry procedures. 

24. Reclassify "cotton mesh horse blankets" under TSUS. 

25. Reclassify "unimog tractors” under TSUS. 

26. Reclassify "synthetic single crystal quart/" under TSUS. 

27. Reclassify “Tagger-tails” under TSUS. 

28. Reclassify “boor >ins” under TSUS. 

29. Reclassify “jeans" under TSUS. 

30. Reclassify 'industrial rubber sheeting" tinder TSUS. 

31. Reclassify "writing ink containers" under TSUS. 

32. Amend U.S. regulations to permit cancellation of bonds by payment of proper U.S. 
customs duty. 

33. Accept Swiss pharmaceutical certification without reinspection by U.S. Public Health 
Service. 

34. Change U.S. federal lumber standards. 

35. lamit U.S. requirement for marking of country of origin to items where this information is 
essential to the ultimate purchaser. 

36. Eliminate labeling requirements under the Fair Packaging and Labeling Act of 1966. 

37. Require the Eood and Drug Administration to uniformly interpret and apply its regula¬ 
tions. 
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38. Relax U.S sanitary regulations applied to fish, frogs, dams, crabs, oysters, and crusta¬ 
ceans and molluscs. 

39. liberalize FDA sanitary regulations for pepper. 

40. Relax unspecified packaging, labeling, and marking requirements for gloves, knives, 
scissors, and spoons. 

41. Remove or relax FDA regulations for registering, licensing, and testing of various import¬ 
ed drugs. 

42. Do not apply nontarifT trade barriers through regulations of the Food and Drug Adminis¬ 
tration. 

43. Simplify U.S. standards on permissible lead content in various products. 

44. Removal of unspecified standards and sanitary requirements on various products. 

45. Fliminatc embargo on importation of foreign-built ships for use in U.S. coastwise trade. 

46. Permit U.S. registry of foreign-built fishing vessels for use in U.S. fisheries trade. 

47. Removal of prohibition on purchase of foreign-built containers for use in l.S. coast wide 
trade. 

48. Eliminate embargo on importation of firearms except for sporting purposes. 

49. Eliminate embargo on enrichment of imported natural uranium for use in*the United 
States. 

50. Remove quotas on specialty steel. 

51. Eliminate dr facto prohibition on iinporis of English language books authored by a l\S. 
citizen or resident. 

52. Eliminate prohibitions applying to imports of dangerous drugs. 

53. Permit importation and sale of authentic native handicrafts and clothing made from 
marine mammals and certified to have been produced by native peoples of Canada. 

54. Permit imports of whalebone products accompanied by certificate by an official Canadian 
Government archeological expert indicating that fossilized whalebone was used in making import¬ 
ed products. 

55. Provide duty-free treatment to imported medical and scientific instruments and apparatus 
purchased by non-profit institutions. 

56. Remove embargo on imports of chocolates containing liqueurs. 

57. Cancellation of various bilateral textile trade agreements. 

58. Eliminate licensing fees on imported petroleum products. 

59. Acceptance by L.S. treasury Department of Canadian Government certificate that alcohol 
denaturing has taken place. 

60. Elimination of export licensing requirements on all produc ts imposed for national security 
and short supply purposes. 

61. Removal of export restraints under GATT Multi-Fiber Arrangement. 

62. Terminate arrangements with other countries whereby those countries must restrain their 
export shipments of footwear and mushrooms to the United Slates, 

63. Eliminate Los Angeles County personal property lax on cargo shipping containers. 

(>4. Eliminate unspecified U.S. labor union activities that restrict trade. 

65. Do not establish a Consumer Protection Agency. 

66. Eliminate U.S. GATT waiver for all products subject to Section 22 of the Agricultural 
Marketing Act. 

67. Eliminate U.S. federal excise taxes on tobacco products. 

68. Eliminate state sales taxes on numerous produc ts. 

69. Remove unspecified restrictions on various agricultural products. 

70. Reclassify “buffalo meat** under the TSUS. 

71. Accord ’ generally regarded as safe** status to rapesced oil. 


AGRICULTURAL TRADE MATT ERS 
Wheat Trade Convention 

Executive Summary 

A new Wheat Trade Convention (WTC) to replace one due to expire in June 1979. remains 
tinder negotiation under UNCTAD auspices. Although a final version of a new W FC has not been 
produced, a consensus has been achieved on the operative economic elements of the Convention, 
tentative agreement lias been reached on other major issues, although some issues remain 
unresolved. 

A major objective of this Convention is to avoid the extreme price fluctuations experienced in 
recent years in woild wheat markets. This objective would he acheived through an equitable* 
sharing of responsibility for reserve stocks and other adjustments to changing world market 
conditions. 

The proposed WTC currently includes a system of nationally held reserves that would he 
accumulated when prices are low and released when prices are high. An indicator price mecha¬ 
nism would trigger reserve stock action and other measures. 

Ifie WTC draft text also includes lower and upper “critical market situation'* price levels 
Ihese define a price hand within whic h prices presumably w ill remain as a result of cooperative 
ac tion by members. 'Fhcrc are no obligations associated with these price levels. 

8There icmains a number of very difficult issues to resolve uefore final agreement can he 
reached. These include: 

—the size of the total reserve and the individual country shares; 

—the level of the price indicator points to trigger reserve slock and other actions; and 

—special provisions for developing countries. 

Another conference is scheduled for January 22 to February 9 The l .S. and the EC worked 
out some of their major differences during a recent bilateral Thus the chances of concluding an 
agreement at the upcoming meeting have been improved 
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Status of Segotmhons 

The VVTC has gone through several drafts m the negotiating process. Although a final draft 
has not been agreed, a consensus has been achieved on the basic structure of the Convention 
However, several major issues remain unresolved. 

Hu* primary operative mechanism of the current draft \VTC is a system of nationally held 
reserves which will be accumulated and released in accordance with the international guidelines 
established in the VVTC. In addition, the draft provides for consultations to: 

review the market situation before reserve action is taken; 

—agree on a program lor the obligators accumulation or release of reserves under the 
provision that, if no agreement can be reached within a certain period, reserve action would be 
taken automatically under a pre-agrecd program; and 

—agree on a program of actions (which may vary' from country to country ) to be taken in the 
event reserve action fails to stabalize the market (e.g., production adjustments). 

1 hese actions would be triggered by the movement of a price indicator as outlined in the 
schema below. 

—THIRD RISING PRICE POINT: Members meet to develop a joint program of additional, 
shared measures to avoid further price increases. 

-SECOND RISING PRICE POINT: Release of reserv es. 

HRS 1 RISING PRICE POINTI: Consultations to review market situation. 

NO ACTION 

cConsultations to review market situation. 

^•COND FALLING PRICE POINT: Accumulation of reserves. 

— 11IIRI) FALLING PRICE POINT: Members meet to develop a joint program of additional 
shared measures to avoid further price decline. 

The draft VVTC text also includes lower and upper price levels. It has been agreed bv several 
kev participants in the negotiations that these prices would be benchmarks at exiremclv high and 
low levels within which prices should remain as a result of cooperative actions bv members There 
will be no obligations associated with these prices. Moreover, these two pnee points will be at 
levels which very likely would never be reached. 

In its final form, the VV I C will probably also include provisions designed to* 

—limit the use of export subsidies; 

—provide importers general assurances or supply availabilitv. including a commitment to 
refrain from measures which restrict exports to members, except under certain extreme circum- 
stances; and 

—encourage assistance to developing countries which have reserve obligations. 

Outstanding Issues 

Indicator Price Levels; lTiis is one of the most difficult issues to resolve. Substantial differences 
o view exist between the importers, who generally want lower prices, and exporters who general¬ 
ly want higher price levels. The two key indicator price levels are levels for reserve accumulation 
(the secom falling pnee point) and the level for reserve release (the second nsmg price point) 
of the Resen t l He United Slates has proposed a target reserve ol 30 million metric tons 
conditioned upon widespread participation in the reserve program including the USSR and the 
developing countries. 

Resent Shares: 1 his issue is one of the most important issues to be resolved in the Convention 
because it encompasses the basic obligation associated with a new arrangement. The United States 
and the EC have proposed significantly different allocation formulas. Governments have informal- 

i !-” d lhc,r ,nU ‘ n,,ons Ihe United States has expressed us willingness to hold approximate¬ 
ly live million tons conditioned on full participation by others 
. Supply Assurances: Importers are seeking the strongest possible commitment from exporters for 
supplv assurances to meet their commercial requirements in years ol short-supply. Exporters are 
concerned about the problems such a commitment would create for them during a period of 
short .supply. They also believe that any supply assurances should be ofT-set by obligations on the 
pan or importers in order to maintain a balance of rights and obligations in the Convention. An 
obligation to hold sizeable reserves in excess of normal working stocks would constitute such an 
ofl-sctt.ng obligation lor importers. To meet some of the concerns of both the importers and 
exporters ,he l mted .States lias proposed a provision at the third rising price point which would 

H r' e us , c "* r , cs ‘T l ' om ,°." V Xpor '? f° ™">bers. ^cept in certain extreme situations. 

Limitation of Export Subside The United States has proposed a general export subsidy provi¬ 
sion which precludes an exporter from using export subsidies to increase us share of trade in the 
"° r,d "r'uuonulcxporj markets. The EC has said that export subsidy issue will be dcali with in 
the Subttdies/CV D Code negotiations in the MTN. The Community, however, has indicated a 

U,lll TJ*?* '"" Mlu , dC “US f °T °f rcs,rainl on tx t> or ' subsidies at the third lulling pnee point. 

Hrlirf of Obligations Although there is a general agreement to include a provision on relief 
from the obligation to accumulate reserve stocks during a year m which a national production 
shortfall occurs, some countries have proposed that there be relief from the obligation to bold 

Z a r l " t oun,ric 1 s btli ? vc * ha * such a 8™eral relief provision would undermine 

the creditability of the reserve stock mechanism. 

S/mial Provision for Dnrlopmg Countries. The developing countries have indicated a desire to 
linancrnghuid" " xonlantc w,lh ,hc " ew VVTr - Provided financing is guaranteed through a stock 

The dcve| oping rountries have proposed the creation of a fund to be financed bv direct 
contributions bv developed members of the VVTC. The fund would be designed to channel 
assistance in the form of interest-free loans to developing importing members, parlieularlv the 
least developed. In addition, developing countries have pressed for special consideration in other 
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provisions of the convention. For example, when rese rves me released at the second rising price 
point, developing countries believe they should be given the first opportunity to purchase the 
reserves before importing developed members. In addition, they v.ant a general exemption from 
adjustment measures provided for at the third rising and falling price points. 

Most developed countries have rejected the concept of a fund. They argue that existing 
multilateral and bilateral aid institutions should be relied on to finance the acquisition and 
maintenance of reserves, as well as the construction of storage facilities. The developed countries 
have, however, conceded to providing special consideration for developing countries in certain 
areas of the Convention. For example, it has been agreed that developing countries should he 
exempted from production adjustments as might be called for at the third falling price point. 

Implementation 

As noted above, although past wheat trade conventions have been implemented as treaties in 
the United States, the method of implementing the new Convention will be decided only after 
extensive consultations. In addition, implementing legislation mav be required in order to autho¬ 
rize the Executive Branch to acquire and release its reserve share in accordance with the provi¬ 
sions of the VVTC. 


Coarse Grains T rade Convention 


Exnut nr Summary 

Negotiation of a Coarse Grains Trade Convention has reached the stage of tentative agree¬ 
ment. The tentative Convention is a consultative arrangement without substantive economic 
provisions. Its objectives are to further international cooperation in coarse grain trade, to promote 
the freest possible flow of trade in coarse grains, and to contribute to stability in international 
grain markets. It establishes a committee structure within which information will be exchanged 
and consultations undertaken to assist governments in their elTorts to achieve these objectives. 

Description oj Provisions 

This Convention established a Coarse Grains Committee with membership of all pat ties to 
this Convention. The Committee will meet at least twice annually, and at other limes at the <all of 
the Chairman. All conclusions of the Committee shall be reached by unanimous agreement of all 
members having a direct interest in die matter under consideration. 

8An Advisory Subcommittee on Market Conditions is established to monitor coarse grains 
markets and report to the GA IT Secretariat prices, exports, and imports of coarse grains as well 
as freight rates and other pertinent factors which are important to freer trade in coarse grains. If 
the Advisory Subcommittee considers that a condition of market instability is imminent, it will 
report tlmt situation to the Coarse Grains Committee which will meet within five working days to 
review the situation, decide on the degree ol probable instability, and examine possible solutions 
to restore normal market conditions. 

Implrnnntatwn 

Since the CGTC is consultative in nature, no implementing legislation will be required for the 
United State's to meet its obligations under the Convention. 

The International I>aiiy Products Council will serve as the foi^il point for information ex¬ 
change and consultations. Member governments are required to provide the Council on a regular 
and prompt basis information on dairy production, consumption, prices, and trade. They are also 
required to report changes in domestic dairy policies and in measures that are likely to affect 
international dairy trade. 

The Council will meet regularly (at least bi-anmiaJIy) to evaluate the international dairy 
situation and outlook on the basis of the information provided bv members. II the Council finds 
that a “serious disequilibrium” exists or is imminent, it will identify “possible solutions” or 
remedies for consideration bv governments Hie decisions of the Council pertaining to these 
“possible solutions” or other matters will be made bv unanimous consent. If any member 
disagrees, no decision will be made. Furthermore, member governments are not obligated to 
implement “solutions" or the remedies identified bv the Council to redress of a serious disequilib¬ 
rium in the market. 

The International Dairy Products Council will also establish management Committees to 
supervise the functioning of the Protocols on milk powders, milkfat, and cheese. These Commit¬ 
tees will, like the Council, function on a consensus procedure. I he Protocols on milk powders, 
milk fat. and cheese will form and integral part of the overall IDA. 

The Arrangement also includes provisions on safeguards, export subsidies, and health and 
sanitary standards. These provisions will be deleted upon the satisfactory conclusion of codes ol 
conduct in these areas in the M IN. The Arrangement will not affect the rights and obligations ol 
participants tinder GATT. • 

The IDA will enter into force on January I. 1980 and will remain in force for three vears and 
can be extended for another three vears unless the Council decides otherwise. 

The three Annexes to the IDA establish the economic provisions for minimum prices. Hie 
Annexes follow closely the language of the GAIT Skim Milk Powder Agreement, which is a 
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minimum price agreement established in 1970 under the GATT and of which the United States is 
not a member. 


International Dairy Arrangement 


Executive Summary 

Negotiations of an International Dairy Arrangement (IDA) have essentially concluded. The 
Arrangement establishes an International Dairy Products Council: 

(1) for the exchange of information among members on production, consumption, prices, 
stocks, and trade in dairy products; 

(2) under which member representatives may consult regularly to review the world dairy 
situation and identify* remedies for senous market imbalances for consideration bv their govern¬ 
ments. 

T he Arrangement also establishes minimum prices for milk powders, butler, milk fat. and 
cheese below which commercial trade is prohibited. 

T hrough exchange of information and consultations, die potential in increased for greater 
cooperation among member governments in their efforts to discipline surplus dairy production. 
Dairy surpluses in the past have led to actions by governments which distort international trade in 
dairy and other agricultural products. Such actions include the granting of export subsidies on 
dairy products and the encouraged use of milk powder in animal feed which displaces convention¬ 
al feed ingredients like protein meal. 

Description of Provisions 

The IDA establishes a mechanism, the International Dairy Products Council, for information 
exchange and consultations. The economic prov isions of the Arrangement, located in the Annexes 
of the Arrangements, set up Protocols providing for minimum prices on milk powders, milk fat 
and butter, and certain cheeses. 

As described in the text of the Arrangement, the primary objective of the Arrangement is “to 
achieve the expansion and ever greater liberalization of world trade in dairy products under 
conditions as stable as possible.'* The products covered by the Arrangement include fresh or 
preserved, concentrated or sweetened milk and cream, butler, cheese and curd, and casern. 

Protocol Regarding Certain Milk Powders . This Protocol covers skimmed, whole and buttermilk 
powders. Minimum prices of $425, $725 and $425 per metric ion arc set for each or the three 
categories of milk powders, respectively. These prices refer to three “pilot products’* with specific 
milk fat and water content, with specific packaging characteristics, and in specific F.O.B positions. 
Adjustments can be made in these minimum prices to rcilect variances in milk fat content, 
difference in packaging costs, and modified terms of sale from those specified for the pilot 
products. Participants undertake not to export to commercial markets below these minimum 
prices with adjustments as outlined above. In addition, the minimum price levels will be reviewed 
annually by the management Committee for the Protocol and modified as necessary to take 
account of several economic factors including the world milk powder situation. 

Trade in skimmed milk and buttermilk powder below the minimum prices is allowed, pro¬ 
vided the milk powder is denatured for use exclusively in animal feed. Other derogations for 
commercial sales below the minimum prices can be granted by the management Committee. Non¬ 
commercial sales of milk powder, such as those for food and relief purposes, will be exempt from 
the'minimum price provisions. 

Protocol Regarding Milk Fat. TTiis Protocol covers anhydrous milk fat and butter. Its provisions 
parallel almost identically those in the Protocol on milk powders. It includes minimum prices of 
$1,000 per metric ton for anhydrous milk Tat and $925 per metric ton for butter. Under 
provisions similar to tiiose in die Protocol on milk fat, these prices refer to “pilot products** with 
specific i Iiiiructeristirs and can be adjusted to reflect variances from the characteristics of the pilot 
produc ts. Participants undertake not to export to commercial markets below the minimum prices 
with adjustments as provided for in the Protocol. In addition, the minimum prices will be 
reviewed annually by the management Committee for the Protocol and modified to reflect 
changes in a number of economic factors including the world butter situation. 

The derogation provisions for sales below the minimum prices to commercial and non¬ 
commercial markets parallel those in the Protocol on milk fat. with the exception of sales for 
animal Iced. No exemption for such sales is included in tins Protocol. 

Protocol Regarding (.retain Cheeses Hus Protocol covers cheeses having a fat content in dry- 
matter, bv weight, equal to or more than 45 percent and a dry matter content, by w'eight, equal to 
a more than 50 percent. Its provisions parallel those of the other iwro Protocols. 

A minimum price of $800 per metric ton is set for a “pilot product** of cheese with specific 
packaging characteristics in an F.O.B. or free-ai frontier position. Adjustments can be made in this 
minimum price to reflect variances in the packaging and terms of sale characteristics from those 
specified for the pilot product. 

.Sales below the minimum prices can Ik* made to non-commercial or commercial markets 
under derogations granlcd bv the management Committee for the Protocol. In addition, the 
minimum prices would not apply to exports in exceptional circumstances of small quantities of 
natural unprocessed cheese which is below normal quality for export due to deterioration or 
production failure. Exporters must notify the CAT T Secretariat of their intentions in advance of 
making such sales. 
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Implementation 

Adherence to the International Dairy Arrangement might require some changes in domestic 
regulations or administrative procedures concerning foreign sales of dairy products by the Com¬ 
modity Credit Corporation. 


Arrangement Regarding Bovine Meat 

Executive Summary 

Negotiations on the text of the Bovine Meat Arrangement are essentially complete. 

Through the establishment of an International Meat Council, this arrangement provides a 
basis for information sharing, market monitoring, and regular consultations on international trade 
in bovine meat, offal and cattle. Through regular consultations, member countries may be assisted 
in shaping their policies and programs in ways that will avoid disruption of international markets. 
With greater stability in world meat markets, prospects for further trade expansion and liberaliza¬ 
tion would be improved. In the event that serious market disruption should be threatened during 
the life of the Arrangement, a procedure is established for consultations and recommendation of 
remedial measures. Any such recommendation would be by unanimous consent within the Council 
and would be implemented by countries on a voluntary basis. Any country may also bring before 
the Council any matter affecting the Arrangement including disputes between parlies. 

'I"he Arrangement contains no economic obligations. 

Disruption of Prolusions 

The Meal Arrangement is primarily an information/consultation mechanism with no econom¬ 
ic provisions. The major objective is “to promote the expansion, ever greater liberalization and 
stability of the international meat and livestock market for the mutual benefit of both importing 
and exporting countries.” To carry out this objective, the Arrangement establishes an Internation¬ 
al Meat Council to coordinate the exchange of infonnation which members agree to provide in 
order to permit the Council to monitor the world market situation for beef. Products covered in 
this effort are: live bovine animals and fresh, chilled, frozen, salted in brine, dried or smoked, and 
otherwise prepared or preserved meat or offal of bovine animals. 

The Council will meet regularly (at least semi-annually) to assess the information received 
from member nations. The Council will identify “possible solutions” to serious imbalances in the 
world beef market. Any recommendations to member governments must be bv unanimous con¬ 
sent. In essence, consensus is possible only if all countries agree, effectively giving each member 
country a veto over any Council decision. Governments are not obligated to accept the Council’s 
recommended solutions to market imbalances. 

The Arrangement docs not affect the rights and obligations of participants under GATT. The 
provisions on subsidies, safeguards, and health and sanitary standards will be deleted upon the 
satisfactory conclusion of negotiations for codes of conduct in these areas in the MTN. If a 
participant wishes to protest another participant's practices in beef trade, it would File a formal 
GAIT complaint and would still go through the Article XXII-XXIII dispute settlement proce¬ 
dures. 

The Arrangement will remain in force for three years, and will be extended automatically 
unless the Council decided otherwise. Countries could withdraw' without penalty upon sixty days 
notice. 

legislative Changes 

Adherence to the International Meal Arrangement would require no changes in U.S. statutes, 
regulations, or administrative procedures. 

Multilateral Agricultural Framework 

Executive Summary 

This Framework provides a follow-up forum to the MTN within GA IT where participating 
countries can w ork toward an improved level of international coo|>cration in their efforts to foster 
growth of form incomes, stabilization of food prices, expansion of trade in agricultural products, 
and enhancement of world food security. 

Description of Provisions 

The Framework establishes an International Agriculture Committee Council for regular con¬ 
sultations and increased cooperation with respect to form and food policies. 

The Framework also provides oversight for international commodity arrangements and oilier 
arrangements negotiated in the MTN to ensure that the 1 , do not operate at cross purposes, 

A key objective is to provide a framework for discussions (hat would permit the evolution of 
policies that allow for adjustments to underlying demand and supply conditions and improve the 
efficiency of the use of agricultural resources. It would also be designed to encourage the 
operation of internal form policies in a way which does not distort patterns of international trade 
nor shift the burden of adjustment of market imbalances to other nations. 

To facilitate consultations within the Council, member governments will provide: data on 
production and consumption, prices, stocks, and international trade of individual agricultural 
products, and information regarding domestic policy measures and other border measures affect¬ 
ing internationally traded agricultural commodities. 

Implementation 

No implementing legislation is required for U.S. adherence to this Framework. 

[FR Doc. 79-711 Filed 1-4-79; 4:07 pm] 
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